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OPTIONS TO IMPROVE THE TRADE REMEDY
LAWS

TUESDAY, APRIL 19, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON WAYS AND MEANS,

SUBCOMMITTEE ON TRADE,
Washington, D.C.

The subcommittee met at 9:40 a.m., pursuant to notice, in room 
B-318, Rayburn House Office Building, Hon. Sam M. Gibbons 
(chairman of the subcommittee) presiding.

Chairman GIBBONS. This morning, we are going to concentrate 
on unfair trade laws, such as the antidumping and countervailing 
duty laws. We ha^e with us Mr. Gary Horlick, who is the Deputy 
Assistant Secretary for Import Administration in the Commerce 
Department, and Mr. Charles Ervin who is the Director of Oper 
ations for the International Trade Commission.

Mr. Horlick, you go right ahead.

STATEMENT OF GARY N. HORLICK, DEPUTY ASSISTANT SECRE 
TARY FOR IMPORT ADMINISTRATION, DEPARTMENT OF COM 
MERCE
Mr. HORLICK. Thank you, Mr. Chairman.
Rather than read my prepared statement, what I would like to 

do is run briefly through the procedures and make a few additional 
points.

Chairman GIBBONS. All right.
Mr. HORLICK. First, I would like to summarize the procedures 

whereby the Department of Commerce handles these provisions to 
try to set a framework. Basically, antidumping and countervailing 
duty investigations are handled the same way. We receive a peti 
tion, and we have 20 days in which to decide whether to initiate 
the investigation or not.

We almost always initiate the investigation. The congressionally 
mandated standard for acceptance of a petition is very low and the 
only petitions we have rejected have been where the information 
was extremely defective or where the information in the petition 
was contradictory within itself. There have not been many cases of 
that nature.

In particular, with some small petitioners, we sit down with 
them, hold their hand, explain what is necessary, help them in any 
way possible. I personally don't feel that the petition process is an 
obstacle for small petitioners, and the proof is that we have had a 
lot of small petitioners file petitions.

(535)
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After we initiate, we send out a questionnaire to the foreign re 
spondent.

The dumping questionnaire is a pretty standard questionnaire, so 
we can get it out fairly quickly. You are asking the same questions 
in every case: What are your prices, costs, and so on.

The tough ones are the countervailing duty questionnaires. 
Every one has to be hand-tailored depending on what subsidies are 
alleged. You simply can't send out a questionnaire saying "tell us 
about your subsidies." We look at the petition and try to extract 
questions from the petition and any other information we have 
about the foreign country.

Once we have sent out the questionnaire, the responsibility is on 
the foreign respondent to come up with information. If they don't 
reply satisfactorily to pur questionnaire, we use the best informa 
tion available, which is typically the information in the petition. 
We have used that fairly frequently, especially on preliminary de 
terminations. We get a lot of squawks about the high margins that 
result, but I think it is a sound administrative principle that if 
they are not going to cooperate with you, you need some sort of 
stick, and that is how it works.

With a lot of the countervailing duty questionnaires in particular 
it has become a back and forth process, whereby we ask a question 
and it gets a response that leads to more questions, and we keep 
going back and forth which makes things rather complicated given 
the time limits.

Once we get the questionnaire response, we sit down and analyze 
it to see what they are saying and to prepare a preliminary deter 
mination. In theory we have done all of this without any input 
from the parties after the petition, but in practice what you get is 
everyone writing us letters suggesting that we ask that question or 
explaining why they gave that answer, and calling up and asking 
for meetings, et cetera.

After our preliminary determination, and sometimes before, if 
there is time, we go off and verify the questionnaire response. If 
the foreigners have given us information, we go off and look at the 
books and records of the companies and government, as relevant, 
to make sure that what they gave us matches.

It is done on a random basis. We literally send people over to the 
factory or the government ministry and say, "We want to see that 
invoice," without warning them in advance, and making sure that 
the information on that invoice matches up with what they have 
told us in their questionnaire response. Again, in theory this is 
something that we do on our own, but in fact you have both sides 
arguing over what we should ask for, et cetera, et cetera.

We then have a hearing with pre- and posthearing briefs. It is on 
the record with a transcript. Then we issue a final determination. 
Our final determination nas to be supported by substantial evi 
dence on the record, that is the standard for judicial review. So, ba 
sically, the responsibility is not on one party or the other when it 
gets to the final determination, it is on the Government to have 
come up with enough information.

The point I want to emphasize here is that in theory, the original 
theory, this is an investigation by the Government, and it is not an 
adversary proceeding. Again in theory, the parties are supposed to
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trust us. That is not the American way, so what it has turned into 
is a quasi-judicial proceeding with both sides fighting it out at 
every point, and I think personally that accounts for a lot of the 
expense and complexity.

I am a lawyer as you are, Mr. Chairman, and some of the other 
members here. You are supposed to zealously represent your client. 
If you have five shots at an argument, you are going to argue it 
five times. Frankly, I don't blame the lawyers for that, they are 
doing their job. It is up to us us includes certainly the people ad 
ministering the laws and, frankly, the Congress and the courts to 
try to keep that to an absolute minimum consistent with due proc 
ess. It is difficult to do typically.

I have had times where I have told people, "Look, I am tired of 
listening to you," and they go to their Congressman or one of my 
bosses and say, "He won't listen to us." Then you sit down and you 
listen to him. Listening to him costs them money, not me.

There are two ways that this shows up, as I said. The first is how 
many opportunities you get to argue with us. When the petition is 
filed, often both sides will come in and argue that you should or 
shouldn't accept the petition, although in theory we just look at it 
and decide. When a questionnaire is being drafted, we typically let 
petitioners see what we are doing with the questionnaire, and they 
will argae that we should ask other questions.

Once the questionnaire is sent out, the respondent will argue, 
"Well, you shouldn't have asked that question." When we get the 
questionnaire response back and both sides have seen it, we have 
an argument. This goes on like that. If people want to put in the 
time, they are going to do that.

The otner aspect goes to the number of different things you can 
argue about.

An example is the antidumping law. Basically, in an antidump 
ing calculation you compare the price of export as it leaves the fac 
tory and the price for the domestic market as it leaves the factory. 
Of course, no one ever sells on that basis so what you do is you 
take the price it actually sold for in the United States and take out 
the transportation, customs fees, brokerage fees, sales expenses, 
and on and on, and do the same for the item sold in the domestic 
market. That gives you a lot of little points for everyone to argue 
about.

Arguably you would be better off not allowing any adjustments, 
but it would be terribly unfair to one side or the other. So there is 
a real balancing to do between how many things you want people 
to be able to argue about and how fair you are being. There is a 
balancing there which I feel is a congressional prerogative or re 
sponsibility.

In considering suggestions for reform of these laws, I would sug 
gest that the balance to look for is a trade-off. You can give either 
side more and more rights, but if you have 20 chances to challenge 
us in court, it may be meaningless if you can't afford to do it. You 
make the thing so expensive that all these procedural rights cease 
to be worthwhile to anyone except the really big company.

The example I give is the large number of large steel cases last 
year where there was a lot of money at stake. To be honest the law 
worked pretty well, with few exceptions. Procedurally it worked



538

pretty well because both sides had enough money to fight out every 
issue. We went through nearly every section of the antidumping 
and countervailing duty laws because both sides could afford to 
fight out every point, and because of the extraordinary nature of 
the cases, the Government could put in the resources to handle all 
the fights also. It was messy, but it worked.

My worry is more the routine case where one side can't afford to 
fight out every point, and the other side can. You can bleed the op 
ponent, and I see examples that look like it.

Those are, in essence, the procedures and why I think they are 
too expensive.

I have read over the testimony which has been presented to the 
committee and I have seen a number of concerns appearing.

First, obviously, a lot of people consider the whole procedure too 
expensive. My estimate, based on conversations with people who 
practice law in this area is that the cheapest and simplest anti 
dumping case for a petitioner is now $100,000 in legal fees.

Some people do it on their own, though rarely. We have had a 
couple cases where people have done it on their own and won. I go 
back to my original point. Basically, we are supposed to do the in 
vestigation, not them. If they file a petition on which we will help 
them  we will go off and investigate, and if there is dumping, we 
will find it.

Understandably, and if I were in their shoes, I would feel the 
same, I would want to be looking over the Government's shoulder 
to make sure that they were finding every single bit of subsidy or 
dumping.

I think, in large part because of these hearings, a lot of groups 
have started to focus on how the procedural aspects of the law 
have increased the expense of these cases and made the law, in es 
sence, unavailable to small business.

So I think that these hearings have already had a helpful effect 
on that count. At the same time, you don't want to simplify them 
so much that you lose the due process that Congress was concerned 
to obtain when it amended the law in 1979.

A second concern is that many U.S. businesses have appeared 
before you or will appear before you to tell you that it is too hard 
to win a case. Obviously, I have some sympathy with that since I 
frequently represented domestic clients when I was a lawyer. But I 
think there is a balance here that Congress intended which I find 
well put in the thoughful statement that the U.S. Chamber of Com 
merce filed with you last month and I quote:

Effective enforcement of sound trade laws provides the U.S. firms and workers 
with remedies against foreign practices which distort markets and unfairly deprive 
U.S. firms of sales. However, laws which set low standards of proof, bias investiga 
tions in favor of restraints on trade or offer indefinite relief without prospect of in 
dustry action to restore competitiveness unduly burden other U.S. industries, 
weaken the economy, and lower living standards. Poor design and implementation 
of U.S. trade laws could erode the competitiveness of the economy, stifle growth and 
reduce employment.

As President Reagan put it in a speech last month, "The cost of 
protectionism for one group of workers is always passed on to an 
other group down the line. Once such legislation is passed, every 
other industry would be a target for foreign retaliation. We would
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buy less from our partners, and they would buy less from us. The 
world economic pie would shrink."

I think there is a legitimate concern about using procedural 
points, or what appear to be minor technical points in these laws to 
obtain import restraints or to obstruct import restraints which 
don't reflect the underlying congressional policy of offsetting com 
pletely unfair trade, but allowing fair trade as long as it does not 
cause serious injury to the U.S. industry.

I have absolutely no quarrel with offsetting every smidgin of 
unfair trade and I have tried to do so to the best of my ability. Any 
time you overdo that, you are distorting the marketplace in the 
other direction, and that is going to cost someone in the United 
States money. It costs consumers, and it costs other producers. We 
have had a lot of complaints from people who buy imports which 
have been found to be dumped or subsidized, who come and com 
plain that their costs have gone up and that reduces their competi 
tiveness.

A third aspect is that many witnesses have told you that we 
make the wrong decisions. Obviously, the people who have disa 
greed with our decisions are more likely to seek you out to com 
plain than the people who are happy with us. Nevertheless, I do 
point out to these people that Congress in 1979 foresaw that the 
administration would make wrong decisions, to err is human, and 
provided for remedy in the courts. People have taken advantage of 
that.

There is a procedure for judicial review. People have used it fre 
quently. A lot of the people who are complaining to you are in liti 
gation on the same matters. I am not happy about being a defend 
ant in 80 or 90 cases, but I think that is how the system is sup 
posed to work.

I think I should be pleased with the tone of the criticism. As I 
am sure all of you remember, in 1979 the cricitism was that we 
were making the wrong decisions for political reasons. Now it is 
that we are inept or incompetent, which is progress.

The fourth claim is that trade laws don't provide proper relief 
for U.S. industry against many foreign practices. I will give you an 
obvious example. The biggest foreign subsidy I can imagine is 
import protection overseas, high tariff barriers, and we do not find 
that a countervailable subsidy. Under the GATT rules it isn't.

If the Congress wishes to change that, it is obviously a fairly 
complicated matter because, quite candidly, we protect a lot of in 
dustries. We have import barriers. We have high tariffs on some 
things. I think it would be a very difficult thing to say that we 
should just go off and countervail tariff barriers, unless we are 
willing to have other people do it to us. I can think of some foreign 
countries that would jump at the opportunity.

I should note that under the countervailing duty law in the last 
year alone, we have countervailed such classic industrial policy 
practices as R&D subsidies, credit rationing, and even government 
military procurement at what might have been inflated prices.

I don't think that we have been reluctant to find out what is a 
subsidy and what isn't. People may disagree with our findings, but 
we haven't exactly been shy about it. We have attracted a lot of
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unfavorable comment overseas, which is, I think, a good measure 
that we must be doing something right sometime.

I would point out, a lot of the things I have heard about the 
trade laws have reflected structural changes in the U.S. economy, 
specifically interdependent production. People import things, make 
things out of them, export them, et cetera. A lot of petitioners do 
not want to bring these cases because they are importers as well. I 
would not want to cite specific examples, but there is one item 
where a lot of people said, "Why isn't something being done?" 
Well, two of the largest U.S. producers didn't want anything done 
because they were importing the things also.

A lot of the smoke reflects specific companies that can't get their 
industry together to bring a case, not just a dumping or countervail 
case but any form of import relief. As companies have become mul 
tinational and have gone cut into the world market, it progressive 
ly tempers their desire to seek impoi t protection. I am not quite 
sure what the remedy is.

There is an underlying problem of protecting workers who lose 
jobs because of corporate decisions, and I am not ignoring that cost. 
I might add that unions are permitted to file petitions under these 
laws, even formally unorganized groups of workers.

I would note that section 301 does permit a tax on some of the 
practices that you can't reach under the countervailing duty law. 
One very important aspect of the countervailing duty law is that a 
countervailing duty law can't do anything about stuff which isn't 
imported here.

For a lot of industries, the world is the market. If you don't have 
worldscale production, you are not going to be competitive any 
where. The fact that a foreign country is killing us in foreign mar 
kets hurts our industry and our workers even though a counter 
vailing duty law can't touch the foreign merchandise. Section 301 
nominally should be able to reach that, or one hopes it can.

Clearly all these are issues that the Congress is going to want to 
look into, and I don't want to push the point too far. I would add 
one caution about the need to tread warily and maintain a balance, 
not only for the reasons I mentioned. The one certain golden rule I 
am convinced of in international trade is that anything we do to 
others will be done to us.

As many of you remember, in 1980 the European Community 
was very interested in imposing countervailing duties on our tex 
tile imports which were benentting from the low value of the 
dollar, because of our cheap natural gas. We still have price con 
trols on natural gas. We have had a number of petitions saying 
that cheap natural gas in foreign countries should be considered a 
subsidy in the United States.

There are a lot of things we do in the United States, which judg 
ing from our past precedents, would be countervailed. I can give 
you examples. The steel industry benefits from a stretchout for en 
vironmental controls that other industries don't get. Without wish 
ing to give advisory opinions, some might claim that it is a counter- 
vailable subsidy. Certainly the steel industry would so claim that if 
someone else got it. The same is true of the special carve outs for 
some industries in the safe harbor leasing phase out of the 1982 
TEFRA.
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Many of our industries complain about Japanese subsidization of 
research and development. As I said, we have frequently counter 
vailed R&D grants. But I might point out that foreigners have fre 
quently claimed that we have benefitted substantially from govern 
ment especially military R&D money that helped build, the for 
eigners claim, such important industries as semiconductors, com 
puters, and commercial aircraft.

Some of the recent allegations we have received of foreign subsi 
dies include such common U S. practices as supplying water for ir 
rigation of agriculture, and helping manufacturers with defense 
contracts by awarding them on a cost-plus basis.

Without pushing the point, we have either held or implied that 
we would countervail such U.S. practices as some agricultural 
export promotion services, and some tax practices which favor ex 
porters. You can put the names on them yourself for the U.S. 
equivalents.

This is not idle speculation. I am not talking about the mere pos 
sibility of retaliation. Other countries have these same laws. In the 
last 2 years, the EC has had 16 antidumping cases against the 
United States and Canada has had 12. In fact, until the steel inves 
tigations were filed last year, the EC had a more active docket 
than we did.

Following the Tokyo Round where a lot of countries agreed to in 
ternational rules, a lot of the countries have implemented these 
rules. So it is not just Canada and the EC. We get requests for in 
formation from foreign countries that have just enacted these laws. 
Now it is not just the usual Canada and the EC but Spain, Paki 
stan, India, Japan has just used its law for the first time, Chile, the 
Philip pines. This is spreading all over the world.

My brethren in the bar will be pleased to hear that this area is 
becoming more judicialized also. The EC now has four cases in the 
courts, in their own court system. Indeed, I noticed just a few days 
ago the European Community, at the instigation of the French, has 
now proposed its own section 301. It is even more sweeping than 
ours. I leave to the committee members' imagination how many 
U.S. soybeans or computers could get through French customs at 
Poitiers, which is already jammed up.

I will simply ck>0e my half of this by saying that we have no 
hesitation in going after unfair foreign trade practices. People will 
disagree with us about what some of them are.

In applying the current law, I am convinced that there are a lot 
of changes which need to be made. Indeed, this committee recog 
nized in 1979 that there would be a need for a shakedown period 
and then technical amendments. Obviously, we are delighted to 
work with the committee and staff on those.

I tread warily simply because there is a delicate balance here 
which Congress sought in 1979, and I am very wary of upsetting 
that balance in a way that would tilt the procedures on one side or 
the other.

Thank you very much.
[The prepared statement follows:]
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STATEMENT OF GARY N. HORUCK, DEPUTY ASSISTANT SECRETARY FOR IMPORT 
ADMINISTRATION, DEPARTMENT OF COMMERCE

I am pleased to have this opportunity to testify about how to reduce the time and 
expense involved in processing antidumping and countervailing duty proceedings, 
thereby ensuring U.S. business and labor access to trade remedies. There are two 
major points I would like to make.

First, recently there has been growing attention to different types of programs 
used by foreign governments that are alleged to be subsidies. Some claim that the 
cou -ervailing duty law cannot handle these practices. This claim is unfounded. In 
1982 Import Administration not only handled its largest caseload ever (meeting all 
statutory deadlines for the first time in history), it also coped with some of the most 
complicated and important issues ever addressed. As a result of the steel counter 
vailing duty cases, interested parties (domestic and foreign) and the trade bar now 
know the department's position <n valuation of grants to specific enterprises or in 
dustries, grants to cover operating losses, preferential loans and loan guarantees to 
both creditworthy and uncreditworthy companies, equity infusions, and research 
and development loans and grants. Another prime example of expansion into areas 
not previously addressed occurred in the Canadian subway car case, which involved 
an export credit subsidy in a very complex business transaction. To value the subsi 
dy in a very complex business transaction. To value the subsidy, Import Administra 
tion, assisted by outside investment bankers and financial analysts, used a sophisti 
cated options pricing model.

These proceedings, and many more, I could mention, demonstrate that Import Ad 
ministration directly addresses novel potential subsidy practices, carefully analyzes 
the programs, and where subsidies are found to exist, values them and imposes the 
appropriate remedial duty.

One note of caution is in order, though. The countervailing duty law is the appro 
priate law to use to counter many of these foreign government practices that are 
alleged to be subsidies. (The Canadian railcar case I previously mentioned is a good 
example of how the law can cover certain practices never before addressed). Howev 
er, the countervailing duty law is not, nor should it be, a cure-all. It would be a 
mistake to think that the countervailing duty law can be stretched to cover all for 
eign practices which help their industries, including import protection, loose anti 
trust rules, and third-country-market trade problems. This is not to say that these 
practices are fair and ought not to be addressed, but rather that they are not appro 
priately addressed under the countervailing duty law.

The second area of major concern is the complexity .and expense of the antidump 
ing and countervailing duty laws. Most of you, and anyone who has pursued or de 
fended allegation of dumping, are aware of the numerous, detailed, and complicated 
rules on adjustments in antidumping calculations.

You are also aware of the detailed and painstaking (indeed often painful) process 
of selecting a market surrogate in proceedings involving state-controlled economies. 
These areas, and many others, provide literally hundreds of instances in each pro 
ceeding in which Import Administration must make a decision. Thus, there are hun 
dreds of potential sources of dispute from petitioner, respondent, and often both. As 
a result, a normal antidumping case costs a minimum of $100,000.

We are studying ways to provide less costly, more certain relief. Our hope is to 
identify areas where we could simplify procedures. Of course, as a result of simplifi 
cation, outside legal fees would decline and the fiction that ruarg;ns can be calculat 
ed to the third decimal place would be laid to rest. However, neither of those events, 
in my opinion, would dim the luster of less costly, more timely relief.

Another significant contribution to the high cost of proceedings is interlocutory 
judicial review. T«e law as now drafted provides that virtually all preliminary deci 
sions by ITA or the ITC are subject to such review. Given the short statutory dead 
lines, few if any interlocutory reviews are concluded before they are mooted by 
superceding final determinations.

Most merely waste private and government resources and add greatly to the costs 
of these procei&dings. Eliminating or drastically reducing interlocutory review would 
not mean leaving the administering authorities unbridled discretion. Judicial review 
is (and should remain)' available concerning all aspects of our and the FTC's final 
determinations.

A great deal of thought went into the revisions of the antidumping and counter 
vailing duty laws in 1979. As with any effort of this magnitude, though, certain 
problems have become apparent. We will continue our efforts to resolve these prob 
lems through revision of our administrative procedures.
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Chairman GIBBONS. Thank you very much, Mr. Horlick. I think 
we will ask questions of you before we go to the International 
Trade Commission, because I don't want to get the two agencies 
mixed together.

I appreciate your testimony and I will read it thoroughly, and 
perhaps I will have some questions in writing. I want to say that I 
want to cooperate with you and the administration in working 
through this matter. As I have said in other meetingss and ! win 
repeat it, when we opened these hearings it was a rather broad 
overview of the trade laws.

I would like, not for arbitrariness but for skill in working with 
the laws and to concentrate people's attention on the problems in 
this year, to try to restrict our legislative activity in the House and 
the Senate to what we call or have identified generally as unfair 
trade practices, dumping, and subsidies. I want to work with you 
and to work with the rest of the administration and the ITC in 
trying to come up with something, No. 1, that is in compliance 
with the GATT; No. 2, does not lose its transparency, maybe even 
perfects its transparency; and, No. 3, tries to reduce the time, the 
cost and the uncertainty.

I have set aside the unfair trade practices of dumping and subsi 
dies because they have a different connotation from all of the other 
practices, such as section 201 actions. I think if we could do a good 
job on unfair trade practices, working cooperatively together, we 
will have gene a long way in trying to remove some of the legiti 
mate complaints that this committee constantly hears.

What I say is not a criticism of you, your agency, or anyone else, 
I want to make that clear at the beginning. I realize that we made 
massive changes in 1979. We had hearings in 1981, but it was 
really too soon then to make a judgment, and that is the reason 
why we have come back today.

Now let me ask you, have you anywhere a list or is it in your 
testimony of all the cases you have had and the outcome of them.

Mr. HORLICK. I can supply that for the record. It is in the com 
puter.

Chairman GIBBONS. I would like to have a printout of that, if you 
would, and we will put in the record.

[Information referred to follows:]
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AD/CVD DETERMINATIONS 1981-83»

AD 
CVD

Pretiminaiy final Preliminafy final

1981: 
Atfifmilive.,.. _ .......... ......... ........ ... . ..
Negative... .................. . . .... .... _ .. ..... ......

1982: 
Affirmative .........._........,............... ... _ ...........
Neptn*-..............-...........................-..............

1983:
Affrmative _ . _ ........................ _ ..............
Negative....... .....

6
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..... .................................. 43
..... .. 5

7
. ..... .. 2

4
0

31
4

11
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7
2

14
0

4
0

4
1

7
0

1
0

1 Tl»w|li week o» Atrtl1,1913.
Nott-Cae M«b mar ftftt from nxnte ol ftop home ctxs My MY* tew grouped or because of negative ITC actions.

Chairman GIBBONS. How many cases do you now have pending, 
do you know?

Mr. HORLICK. Off the top of the my head, I think it is 55 active 
investigations, give or take a few. It changes as new ones arrive 
and old ones are decided.

A major change which was made in 1979 was mandating reviews 
of past orders, and there are 140 of those. Indeed, it is a well-kept 
secret, but literally two-thirds of the resources we spend on anti 
dumping and countervailing duties are spent on the annual re 
views.

Chairman GIBBONS. I realize that a lot of your work is doing 
that. I want to ask you later on what the impact of that has been 
not on just the agency, but upon the practice.

All right.
Mr. HORLICK. I should warn you that it is a long list.
Chairman GIBBONS. I realize it is a long list, but I want to have 

the list and try to examine it. If there is any way of breaking it 
down into categories, or organizing it to make it a little easier for 
us to understand, I would appreciate it.

How many of the cases you now have are over a year old, and I 
am not talking about the reviews.

Mr. HORLICK. Virtually none. The statutory deadline permits a 
maximum of 14 months for antidumping cases. I always have a 
hard time remembering all the possibilities.

Chairman GIBBONS. There is a vast number of possibilities.
Mr. HORUCK. In a basic countervailing duty case, the prelimi 

nary determination is due in 85 days, extendable to a maximum of 
150. Then it would take 75 days after that for a final determina 
tion. So what you are looking at is at most IVz months on our side 
of the House, and then a few more in the ITC. Those I dare say 
would never be more than a year old.

A few dumping cases that are exceptionally complex can be. 
Again, the preliminary relief for the U.S. producer comes after 7 
months at the latest. So these things do not drag on. People fre 
quently propose that we should handle these proceedings through 
the court. There may be other reasons for doing that, but speed is 
not one of them. With all due respects, we are faster than most 
courts can be.
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Personally, on the subject of deadlines, and I may be taking ad 
vantage of this to go into the area in general, I cannot with a 
straight face recommend shortening the deadlines. I know every 
one alwavs says. "Let's do it faster. We need the relief soon." Five 
months for a complicated countervailing duty case is not a long 
period of time and has proven to be a a real strain administra 
tively.

The kinds of petitions people have been filing have been that vir 
tually the entire country is a subsidy, and that we should go and 
investigate it. We do go and investigate it. There have been enor 
mous petitions sometimes, and sometimes very vague ones.

I don't think that you are going to get a better result or a 
cheaper result or a faster result by cutting back on the deadlines 
for preliminary determinations, because what you will get is worse 
decisions, which are more likely to be challenged in the court, and 
that just stretches the uncertainty out further.

I would go a bit further. Frankly, I think the timetable is too 
short. Last year, with our highest caseload in history, because we 
made a fetish of making the deadlines for the first time ever in 
living memory we made every deadline. It was quite an effort.

I have no objection to people getting their relief quickly, but I 
don't think short deadlines help the petitioners. This is from my 
experience not only in the Government, but as a lawyer. I have 
always been at a loss to understand why some industries want to 
shorten the time.

What happtns mechanically is: We get a petition, we initiate, we 
send put a questionnaire, we get back the questionnaire response. 
That is the crucial moment. When the petition is filed, the domes 
tic industry had time to prepare and the foreign one hasn't. They 
are at a slight disadvantage especially before the Commission, 
which is Charles' business.

Once we send out the questionnaire, the foreign respondent, 
hopefully well counseled, goes off and concocts the best response it 
can come up with, and it is the job of the Commerce Department to 
try and find anything that is being hidden in that response. It is 
very much an adversary proceeding in that respect.

Clearly, it is the petitioner's interest, if it wants to be looking 
over our shoulder, to have the most time possible to look over our 
shoulder. I know that several U.S. industries told you in 1979 that 
they didn't want that. They wanted to go real fast.

I still don't understand why. I, and some other people that I 
know, testified on behalf of domestic clients that we thought that 
was a very bad idea, because it doesn't give you the time to actual 
ly sort out what the foreign respondent is saying.

In general, the most important thing is how quickly preliminary 
relief can be given, and that is 5 months at the most for counter 
vailing duties and 7 months for antidumping. The real loss of time 
is getting your petition together in advance, and that goes in part 
to getting it ready for Commerce, but most of the time, at least in 
my own experience, is getting an injury case ready.

Because there is a preliminary injury determination within 45 
days after filing, before you file a petition you have to have a 
really solid case put together, because there is not going to be any 
time in those first 45 days to get it ready for the Commission.
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You want to get your best case to the Commission in advance, 
especially since it is the one time when you as a domestic petition 
er have the biggest advantage over the foreign respondent. You 
come in with this perfectly prepared case, you have your briefs 
written, and everything else, and some foreign respondents literal 
ly don't have lawyers for 2 weeks.

The argument for speed doesn't impress me.
Chairman GIBBONS. You have to decide in a subsidy case whether 

or not there is a subsidy. Then, ITC decides whether there has been 
material injury.

Mr. HORLICK. That is correct.
Chairman GIBBONS. When does any kind of holdup in the 

appraisement take place?
Mr. HORLICK. That is the 5 months maximum, typically less, for 

the countervailing duty and 7 maximum for dumping.
Chairman GIBBONS. When is Customs put on notice to holdup on 

appraisements, is it as soon as you make the decision?
Mr. HORLICK. Yes.
Chairman GIBBONS. Let's leave ITC out. As soon as you make the 

decision, Customs then puts a hold on appraisements?
Mr. HORLICK. A couple of days elapse. Technically, it is effective 

on publication in the Federal Register. We send it to the Federal 
Register at once, and it takes 2 or 3 days to be published. So it is 5 
months and 3 or 4 days after the petition is filed that Customs is 
on notice to hold all entries if we found a subsidy, and to require a 
bond to cover the amount of the potential duty.

The trade impact of these cases is as follows, and I am talking in 
practical terms.

Chairman GIBBONS. That is what we want to talk about.
Mr. HORLICK. When a petition is filed, people start thinking. In 

fact, a frequent technique of domestic industries is to start floating 
rumors in the hope that the foreign exporters will back off. There 
are some interesting antitrust problems there.

When a petition is filed, obviously foreign companies start think 
ing about what they should do, and there is no universal pattern. 
Some decide to do business as usual. Some decide to cut back on 
their exports. Some raise their prices. Some try and flood the 
market. There is no pattern.

Forty-five days after the filing the ITC decides whether or not 
there is preliminary indication of injury, and that is the crucial 
moment. If the ITC finds preliminary indication of injury, which 
they have been doing more often than not recently, then the for 
eign producer knows it is in for a long fight, and typically starts 
adjusting its sale patterns.

Once the preliminary determination comes out that there is a 
subsidy or dumping, then you have a formal trade impact. Apprai 
sement is withheld. Bonds are collected, and bonds cost money. 
More important, once the bond is in place, no one knows what the 
final price is going to be until they see our final determination, and 
it messes up the marketplace because very few people want to sell 
or buy if they don't know what the final elements of cost will be. 
So there is a sliding trade effect culminating at our preliminary de 
termination 5 or 7 months out.
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Chairman GIBBONS. Let me start at the beginning to make sure I 
understand this. I am going to file a case as a lawyer here on 
behalf of a domestic client alleging that there has been a subsidy. I 
file that case with you. Do I also file it at the same time with ITC?

Mr. HORLICK. Correct.
Chairman GIBBONS. ITC has how long?
Mr. HORLICK. Forty-five days.
Chairman GIBBONS. It has 45 days to make a preliminary deter 

mination about injury?
Mr. HORLICK. Yes.
Chairman GIBBONS. You have 5Vz months to determine, is that 

right?
Mr. HORLICK. Five months.
Chairman GIBBONS. Five months to determine whether or not 

there has been any subsidy.
Mr. HORLICK. Right.
Chairman GIBBONS. When does Customs first start imposing addi 

tional duties?
Mr. HORLICK. They freeze liquidation and collect bonds starting 

in 5 months and a few days. Then they continue to do that. In fact, 
they often don't collect the final duties until we have had our first 
postorder review.

It gets very complicated, but for practical purposes, starting on 
the day of our final determination everyone knows what the 
amount of the duty will be, and people have taken that into ac 
count in their business dealings. The actual collection begins later, 
but the amount is known.

Customs, after our preliminary determination, collects a bond, 
and typically the fee for a bond is about 1 percent. It is a cost, plus 
there is a liability for it. Once our final determination comes out, 
they collect a deposit and a deposit is cash. That is cash flow, and 
people don't like it, it is the same as paying the money.

Chairman GIBBONS. I guess one of the questions that arises at 
this point is, would it be wise to shift forward Customs intervention 
as soon as a preliminary determination has been made on material 
injury?

Mr. HORLICK. I have heard the suggestion made, but there are a 
couple of problems with it. The first one, of course, is that that 
means technically someone could come in with a good injury case, 
but a totally frivolous subsidy or dumping case, one that literally 
doesn't exist.

Chairman GIBBONS. I am not talking about dumping. I am talk 
ing about countervailing duties.

Mr. HORLICK. Subsidies as well, because we can't dismiss the alle 
gation on its face without investigating it. The} could distort trade 
by requiring this freezing of liquidation for 5 months even if they 
know that there is no subsidy. Someone could play the system, and 
believe me the system is being played right now in other ways. For 
Congress this is a matter of trade policy, but for an individual peti 
tioner, it is just a weapon of commercial warfare.

Chairman GIBBONS. Certainly, I understand.
Mr. HORLICK. The other objection, of course, is that for better or 

worse the GATT codes prohibit the imposition of those preliminary
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measures until there has been a preliminary determination on 
both injury and subsidy. So we would be : n violation of the codes.

Chairman GIBBONS. I wouldn't want to violate the codes.
I don't want to monopolize the conversation. Let me first go to 

Mr. Schulze, and then I will come back.
Mr. SCHULZE. Thank you, Mr. Chairman, and I appreciate that 

line of questioning because it is the same direction I was going to
go.

It would be, in my opinion, most beneficial if we could do some 
thing like that, even if we put on the filing company the burden of 
paying the bond if their case was not proven. Would that be a suffi 
cient deterrent for a frivolous case?

Mr. HORLICK. Let me add the caveat that anything I say from 
now on is my personal opinion.

Chairman GIBBONS. Certainly, and we understand that. We don't 
want to get you into trouble with your agency, or OMB, or whoev 
er. We are just here trying to find solutions to problems. We want 
to going to work cooperatively.

Mr. HORLICK. As I said, there is a problem in the codes. I didn't 
negotiate the codes, but I know the people who did and they were 
not exactly giving it away. Obviously, in order to get something, 
they had to give something. Once you start unraveling it, you have 
got to give something, if you are going to get something.

It would make it look fair, and I think that it would discourage a 
lot of people from doing it on a purely frivolous basis because it 
would cost them money.

Mr. SCHULZE. Then if somebody had a real good and solid case, 
they would then be willing to go in and take that risk.

Mr. HORLICK. I would add that you get some really creative ones, 
but subsidies by their nature are public. In most subsidy cases, the 
question isn't is there a subsidy or not, except for the more creative 
ones, it is how much. So the people wouldn't be running much risk, 
as the chairman suggested, after a finding of injury.

Mr. SCHULZE. In your opinion, Gary, would that lessen or elimi 
nate the violation of GATT?

Mr. HORLICK. I would rather not say for fear of being quoted for 
GATT purposes.

Mr. SCHULZE. All right.
Mr. HORLICK. You can take my smile as a comment.
Mr. SCHULZE. It certainly would be, perhaps, a little more accept 

able, I would think, and perhaps one method that we could attack 
that problem with.

One of the big complaints, of course, is the cost of filing and fol 
lowing through. Through your experience, do you see any way that 
we could make the process a little more efficient to cut down that 
cost?

Mr. HORLICK. I have a number of suggestions which I will take 
the liberty of inloading on you.

Chairman GIBBONS. Please.
Mr. HORLICK. Let me explain the process. We are looking at 

these in great detail on a technical level. We haven't even made up 
our mind within the Department of Commerce. In fact, within my 
own office, we haven't fully finished, but we are pretty near fin 
ished. After that, I want to sit down with the USTR and go over it
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with them, since they share an obvious interest in this. Then we 
will go through it with all the other agencies.

Having said that, I am not going to give you the actual wording, 
but I will give you the things which strike me personally as being 
areas well worth attention.

First, and a number of people have told you this, is the whole 
question of judicial review. That is the first point.

I think judicial review is wonderful, and it may sound odd. It was 
a major change in 1979, and it is extremely beneficial. It keeps the 
whole process honest. Even without being sued, it keeps us honest. 
Its mere existence is terribly helpful, and I am a big fan of it. The 
problem is that I think in an excess of zeal we allowed interlocu 
tory judicial review, meaning that you can sue us before our final 
decision. This is a good example of something that is a useful pro 
tection for U.S. industries. But is the amount of protection they get 
worth the added expense for everyone, not only them but the Gov 
ernment?

What happens is, there are very short statutory deadlines. In a 
countervailing duty case between our preliminary and our final de 
termination there are 75 days. So if someone doesn't like our pre 
liminary and sues us, even with the expedited schedules for brief 
ings and hearings the courts have been giving, we are not going to 
have a decision until about 35 days at best. So they will get maybe 
35 or 40 days of extra relief, and then it starts all over with our 
final determination which may be different.

In the meantime, the effect on us is dramatic. In a typical case- 
steel was not a typical case in a typical case, we have one or two 
people working on it more or less full time. Between the prelimi 
nary and the final they are supposed to be making changes neces 
sary, frequently at the request of the petitioner, to make the result 
a little more accurate. Suddenly, they also have to assemble a mas 
sive record for the court, and help the attorneys in the Justice De 
partment and Commerce who are defending the case. It just does't 
work.

There are two conflicting thoughts there in the 1979 act. One 
that there should be interlocutory judicial review, and second that 
we should make the decision very quickly. Those two don't work 
together.

As I said, I think judicial review should be available, and it is, 
for all of pur decisions and the ITC's. My suggestion would be to 
roll it all into one proceeding once there is a final decision, so you 
don't have piecemeal attacks. Again, a lot of domestic industries 
that can afford it would prefer the piecemeal attack. They would 
rather wear out the Government. But business can't do that.

The second aspect, which is another thing which I view basically 
as a technical change, is access to confidential information under 
protective order. This was another major change in 1979 and has 
been very beneficial.

Before 1979, if you were representing a domestic petitioner, what 
would happen is you would get back a nonconfidential summary 
which told you nothing, and in your comments you were shooting 
in the dark. It was very frustrating. In my sordid past, I worked for 
both domestic and foreign clients. Representing foreigners, it is a
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real art form drawing up one of these nonconfidential summaries 
to say nothing, and it was part of the game.

Now, under the law, the confidential responses are made availa 
ble to the petitioner's lawyer, and that concept has worked very 
well. We get much better comments from petitioners now and 
there is much less mystery, and I think a lot less unhappiness, be 
cause people actually see what we are doing. This is the transpar 
ency which I think is important.

The problem is, it takes too long to get the information to peti 
tioners. We tried to simplify it. When the steel cases came up, I 
realized that this just wouldn't work. They wouldn't have time to 
comment. So I tried to simplify the procedures. The Court of Inter 
national Trade held that we had done it wrong.

Let me go through a procedure right now. Let's say we get a 
questionnaire response which is confidential, as most of them are. 
They contain very sensitive information, and I am proud to say 
that so far there has been no evidence of any leaks. Under the 
court ruling last year, after the questionnaire response is received, 
then the domestic industry comes in and has to request the infor 
mation and justify why they should get it. We have to give the for 
eign people a chance to say why they should not. We then have to 
give the foreign people a chance to withdraw the information, and 
soon.

We will be proposing, if I have anything to do with it, a proce 
dure for telescoping all that and putting it as far in front as possi 
ble. For example, and this is not carved in stone, we could have the 
petitioner file a standing request to be supplemented as necessary, 
and we could have the person filing confidential information 
submit with that filing any objection it has to release and why, 
telescope the whole process.

Right new, domestic industry has the right to see that informa 
tion, and there is no way that we can get it to them with enough 
time to make it all that useful. Part of it is our fault, we can't proc 
ess it fast enough. Why? As I said, in a normal case, we have two 
people working on the case. They get the questionnaire response in. 
They are busy analyzing it, doing verification, and sometimes they 
are out of the country on a verification, while at the same time 
they have to process this whole back and forth on confidential in 
formation. It doesn't work, but no one else can do it because no one 
else knows the case well enough. Without going into the details, I 
think a change is necessary there.

A third area of potential change, which will be much more con 
troversial and much more difficult will be simplifying the anti 
dumping calculation to reduce the number of adjustments. I don't 
know what we are going to come up with, but what we have is a 
set of possibilities between infinite numbers of adjustments and no 
adjustment. The important thing is to come up with a balanced 
package that doesn't tilt in favor of domestic or foreigners, but re 
duces the number of things people can argue about.

I don't promise you that we will come up with something, but I 
promise you we will try. I warn you that this will be a package of a 
lot of small things and every single one of those small things will 
attract someone who will tell you that you shouldn't change it. So I
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don't envy you your job, because it will be your decision, but we 
will come up with something if we can.

A fourth aspect is improving the process for the annual reviews 
of old orders, and some of it is technical. There are some wording 
problems in different sections of the statute which we think ham 
string us in getting the thing underway.

We would modify the time limits, and we would also alter the 
revocation procedure somewhat so that we can kill really old cases. 
We have cases on the books, our oldest one now dates from 1922, 
and whatever it is it can't be all that relevant now.

Maybe there are some legitimate old cases, but there ought to be 
some sort of procedure for automatically revoking cases if there is 
no interest in them. Indeed, as Charles will tell you, ITC has had a 
number of reviews on injury grounds of old cases where the indus 
try has said they are no longer interested. There is a procedure 
now and we think it ought to be refined simply to save everyone 
time, money, and effort.

Mr. SCHULZE. It would be a review procedure, or an automatic 
determination?

Mr. HORLICK. I wouldn't make it automatic. I would have some 
thing like a sunset within x years unless someone comes in with 
information, something ranging from a simple objection to having 
to make a case of some degree. Again, this is personal opinion.

The fifth item would be some refinement of the countervailing 
duty law. As I said, we don't think we have been very shy about 
using it. There are a couple of things we have done, which fortu 
nately we haven't been challenged on for reasons I will get into, 
whare I knew I was doing the right thing, but I wasn't absolutely 
sure I could make it stand up in court. I thought 60-40 would stand 
up in court, or I wouldn't have done it.

A good example, New York City's subway cars. As a matter of 
policy this was a very important case. A lot of people criticized us, 
but we went out and found something which I think U.S. industry 
and U.S. unions think was wonderful, and we were doing the right 
thing. A lot of foreign countries didn't like it, and every export 
credit subsidizing agency in the world is now scared stiff of it, and 
that is good, because that was the whole point. We decided that 
there was a very large subsidy implicit in this kind of subsidized 
export credits, which I think is one of the most pernicious forms of 
subsidy.

This was as clear an example of shifting unemployment as you 
could find, and the Canadian Government would probably admit 
that in private. They oppose subsidized export credits, but when 
they have unemployed workers in Quebec, they would rather have 
them employed in Quebec than in Michigan.

However, there are some technical snags there. None of the 
subway cars were being imported, and in fact they won't be import 
ed for years, and the statute says "imports." If the case hadn't 
been withdrawn as it eventually was, I am pretty sure that we 
have been sued on that by the parties in interest with the importer 
saying that we had no authority to reach something that had not 
 been imported.

So there is some language change needed to make sure that we 
can reach these large capital goods which frequently are ordered
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years in advance, and indeed the injury won't really occur for 
years, but you have to stop it now.

Mr. SCHULZE. Was there a threat of injury?
Mr. HORLICK. There was a threat of injury and the Commission, 

in fact, found preliminary injury based on that. I am worried that 
we would be hamstrung for purely technical reasons in the statute 
for reaching that because there was no import. So there are some 
refinements there.

Another goes to leases. Right now the dumping and countervail 
statutes cover sales. Quite frankly, and I hope anyone who is inter 
ested is listening, if someone dresses a sale up as a lease, we will 
follow good IRS practice and disregard the form for the substance. 
If someone leases a machine tool with a 20-year life and it is put in 
concrete in the plant and leased for 20 years, I think you are look 
ing at a sale, but I would rather have absolute legal authority to go 
after it.

The sixth matter goes to greater use of sampling and averaging. 
One of the main problems with the annual review process right 
now for dumping is, under the statute, we have to literally look at 
the actual price of each sale in the home market and in the United 
States. We could be talking about hundreds of thousands of sales. 
It is just not worth that kind of precision in the assessment phase, 
and it ought to be done on an average basis, and we would like au 
thority to do that. -

There will be minor effects, and I am not sure which way they go 
to be honest. I would give up some of the thousandths, or hun- 
dredths, or even tenths of percentage points for just getting rid of 
that enormous quantity of work.

The same is true on countervailing duties. We frequently use 
countrywide rates, and I would like to push that even further. I 
will give you an example of one where we do. In the case of fasten 
ers from Japan where there is a countervailing duty order, there 
were 3,000 producers. If the court ever holds that we have to calcu 
late a separate rate for each producer, we are all going home.

Seventh and last is the problem of dealing with nonmarket 
economies, and this I have been worried about for some time. I can 
only tell you that it is getting worse.

The current system of handling dumping from nonmarket econo 
mies yields totally random results which have no connection to re 
ality. I could, if I were so minded I assure you I haven't been  
come up with any number I wanted. I jokingly say that we use a 
roulette wheel and someday we are going to publish double zeroes. 
It is absurd.

As many of you know, with a nonmarket economy, by definition, 
you can't use their prices or costs. It makes no sense I am preach 
ing to many of the connoisseurs here. I know that Congressman 
Schulze has been interested in this, and I know many of you have 
looked at it. We find a surrogate, some third country producer. All 
of that is nonsense there is no such thing as a comparable econo 
my. So in theory it is nonsense, but in practice it is even worse be 
cause you have to find someone who will give you information 
which they have no interest in the world in giving to you.

In recent case involving Chinese print-cloth, we finally found 
someone after we talked to 20 producers in eight countries. I think
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we spent about $20,000 looking for a surrogate. In Chinese shop- 
cloths, we never did find anyone who made any sense, and we 
wound up using an average of all imports for our preliminary, and 
I don't know what we are going to do for our final.

For Hungarian axles, we used Italy. For Chinese menthol, we 
used Paraguay. To say it is to laugh about it. There has to be a 
better system.

I think Senator Heinz offered a very good compromise in the last 
Congress that didn't go anywhere because half the world thought it 
was too hard on the nonmarket economies and half thought it was 
too soft. That convinced me that it was the right thing, but it also 
means that politically it was unacceptable.

Without wishing to suggest now what should be done, and obvi 
ously I have my own ideas, what is needed is something that is 
first of all nondiscretionary. The dumping and countervailing laws 
as they apply market economies are nondiscretionary. U.S. indus 
try, including workers, should have an equally nondiscretionary 
remedy against imports from nonmarket economies. The fact that 
they don't have a market economy shouldn't get them out of the 
nondiscretionary laws. That is the first thing.

Right now, to be perfectly candid, the nonmarket dumping law is 
fully discretionary because I am sure I could doctor any number 
and make it stand up in court.

The second aspect, and this is a very important one in terms of 
just trade flowing as it should, under the dumping laws and the 
countervailing duty laws, if you are a foreign exporter, you can 
comply with those laws. You don't have to violate them.

There are some exceptions to that on the fringes of the counter 
vailing duty law where you don't think that it is a subsidy and we 
decide it is, but basically you know if you are dumping because 
dumping is selling below your home market prices or costs, and 
you know what those are. You know if you are being subsidized be 
cause you have to apply for the thing.

Fairness means that we should not discriminate against nonmar 
ket economy people as we do now. Right now if you are selling 
something from a nonmarket economy here, there is no way on 
earth you can know if you are dumping. You don't know what we 
are going to choose as a surrogate, and we don't know. It should be 
predictable.

The third reason for predictability is, if you are a domestic peti 
tioner and you are dealing with a dumping or countervailing duty 
case against a market economy, typically you know pretty much 
how commerce will come out. You don't know how the ITC will 
come out. No one ever made money betting on them, least of all 
me, which is a tribute to their independence I think.

Dumping can be hard to call, sometimes petitions get filed on 
bad information. Subsidies are usually public, and you usually 
know if there is a subsidy, so you just argue about the amount. 
With a nonmarket economy, though, I think a lot of people, espe 
cially smaller industries, don't file petitions because it is totally un 
knowable and very expensive.

I can think of some specific cases where instead of an antidump 
ing petition, something else was done because we cost so much

22-516 0-88——8
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more than the other thing and we are so unpredictable. Again, big 
industries can afford it, but small industries can't.

There may be some potential GAIT problems with GATT mem 
bers, but basically everyone who administers these laws has prob 
lems not just in the United States I have talked about this with 
my counterparts hi the EG and Canada. Indeed a number of the 
countries that I mentioned that have passed laws pass them so that 
they can bring dumping cases against nonmarket economies. They 
then come to us and ask us how we do it. I tell them, "Here is how 
we do it, but you shouldn't do it this way."

We are going to continue to trade with nonmarket economies, I 
suspect. If there are political reasons for not trading with one or 
another of them, fine, so be it, and there are methods for taking 
care of that. Obviously that is a political judgment. We shouldn't 
let our trade laws be either encouraging unfair imports from non- 
market economies or discouraging fair ones, and right now no one 
knows what is what.

I don't have the answer for you, but once we finish within the 
Administration, I will try and get one. I do tell you that it is abso 
lutely essential that one be found because what we are doing now 
is silly.

I am sorry to take up so much of your time, but those are the 
things that I think are essential.

Mr. SCHULZE. I thank you. I thought it was very candid and very 
refreshing, and I agree with nearly everything on your list. I think 
that is very, very good and helpful information to us.

Gary, is there any device set up I assume, as you go through a 
case most of the information is computerized. If a small firm came 
in 6 months, 9 months, or 1 year later, is that kind of information 
available to them? They could come in and ask for assistance, and 
you would say, "Look, we would recommend that you don't do this, 
but that you do this, because we had a similar situation. Here is 
the information. Look this over, and come back and let us know 
what you want."

Mr. HORLJCK. A couple of answers. First of all, anyone who comes 
in, I will sit down with them and give them a reasonably straight 
opinion. I try not to give advisory opinions, but I try to give at least 
some indication as to what remedy to look at. People come in and 
say, "Is this a subsidy," and I just won't tell them because I don't 
think that is proper.

I think I can personally take credit for two section 337 cases, and 
frankly that is what I did as a lawyer also. Someone comes in and 
says, I have an import problem." The question is what remedy ap 
plies. I do that a lot and so do other people in my office.

In conformity with the 1979 act's provisions, we have put togeth 
er a library so that we have available information in hard copy, 
and in a few months I think or maybe now it is going to be an 
online system with computers, on every case where we found subsi 
dies in the past. We are not going to give advisory opinions, but we 
will show them everything we have done in the past.

For dumping cases, that is harder to do. Literally if something is 
a year old, because the exchange rates change so much, it wouldn't 
necessarily be relevant. But we certainly sit down, especially with
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small businesses, and tell them how to do it. A lot of people show 
us draft petitions. The Commission does this also.

We try to lean over backward with small business. The problem 
with small business occurs after the petition is filed. We can help 
them and show them how to do a petition, and all those things to 
get the petition filed. What we can't do is help them afterward. We 
are neutral.

Because of the statutory requirement that we make decisions 
supported by substantial evidence in the record and be neutral, we 
can t advocate one side's position, and the same is certainly true 
before the Commission.

Mr. SCHULZE. The reason for the question is that I have heard 
figures that the average case will cost approximately $1 million.

Mr. HORLICK. Certainly a minimum of $100,000, the absolute 
minimum.

Mr. SCHULZE. That is pretty tough for a small business. I was just 
wondering if there are some other ways that you can think of that 
we can expedite this process and not have that kind of a financial 
burden because that in itself will discourage most people from 
filing.

Mr. HORLICK. I think what we have is a antidumping and coun 
tervailing duty law for companies grossing more than $25 to $30 
million. The $100,000 minimum cuts out a lot of people, but that is 
not the cost of filing, that is the cost of the whole case. The way to 
reduce the costs is the procedural simplification I mentioned, just 
to have less points of argument. I would point out, as I did earlier, 
technically they don't have to spend a cent. They don't have to con 
test every point, but that is not the American way.

Last year, no, I guess it was 1981, I remember there were two 
petitions filed by people on their own behalf. One won and one lost.

Mr. SCHULZE. One final question. Is there any merit to partial re 
imbursement in such instances? I wouldn't want to make it total 
because then you would encourage every attorney to drag things 
on. If there was some way to make them partially whole, so that 
they would just not have this undue financial burden.

Mr. HORLICK. This will be totally my own personal opinion. As a 
matter of justice, reimbursement of legal fees for people who have 
prevailed sounds fair. It is one of the drawbacks of our whole 
system, not our trade law but our whole justice system, that you 
get the justice you can afford, and that is not true in other coun 
tries.

What this would be would be basically reimbursement of legal 
services for businesses. You could cut it off, I think, using Minority 
Business Development Agency guidelines or something so that you 
weren't helping big businesses, although maybe you want to.

Mr. SCHULZE. Maybe a sliding scale, perhaps.
Mr. HORLICK. To be fair, do you want to reimburse foreign com 

panies that prevail? It actually costs them more defending one of 
these cases.

Mr. SCHULZE. We could have a reverse sliding scale. [Laughter.]
Mr. HORLICK. Finally, if you are going to do this for businesses 

on the trade side, why not do it for everyone. I leave the political 
problems to you.
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Mr. JENKINS. Let me follow up on this small business problem. 
You now have the authority to initiate, do you not?

Mr. HORLICK. Yes.
Mr. JENKINS. Do you exercise that right very often?
Mr. HORLICK. Very rarely, and let me explain why. A lot of the 

reason is technical.
Congress in 1979, this is my understanding, was very concerned 

about the small business aspect and put in a number of things to 
help small business, some of which have been more effective than 
others. The most effective thing that was done for small business 
was the provision that a petition need only contain information 
which would be reasonably available to petitioners.

We have a much lower standard for a tiny business than for 
IBM. If IBM wants to allege subsidization I picked on IBM be 
cause they haven't, but I could name some others we expect them 
to come up with some pretty decent information. If it were Mr. 
McCurdy who catches herring off of Maine, we would work with 
him pretty closely. That has been the most effective.

Self-initiation, it sounds good but it doesn't really work the way 
you think it does. Self-initiation means that we would initiate the 
petition based on information we have. On subsidies, we sometimes 
run across some of the information in bigger industries, but usually 
not in smaller ones. On dumping, it would be very rare that we 
would have that kind of information. We are not experts in every 
industry.

Our last dumping case was knitfiber from Korea. I don't know 
what the costs should be or what the prices should be or anything 
like that. So you are going to have to depend on the industry for 
the information anyhow on the dumping side.

Much more important and the reason why you don't do a lot of 
self-initiation is the injury side. Let's say we self-initiated a case. 
We decided that there is something wrong in the widget industry 
and we self-initiated even though the industry wasn't working on it 
and they weren't interested. We send it over to the International 
Trade Commission, and no widget producer goes over and says "I 
am being injured." I can predict a 5-0 or 3-0 whatever the 
.number of Commissioners is vote of no injury.

So in order to really have a case, whether it is self-initiated or 
not, we need two things. First you need an injured industry that is 
willing to go over to the International Trade Commission and say 
they are iniured and show them some data that they are injured, 
because I don't know what their profit and loss statements look 
like. Second, we need an industry that can help us, that can tell us 
how the industry works and what imports should cost, et cetera, et 
cetera. If you have those two elements, that is the petition. I don't 
understand why the industry won't sign the petition. That is all 
they would have to do. They would be giving us the other informa 
tion anyhow.

Mr. JENKINS. Maybe they wouldn't. Let me speculate and maybe 
this is not true.

Why couldn't an industry that simply couldn't afford it say:
We are not going to file the petition because we can't afford it, but we look to the 

Department of Commerce, who has the authority to self-initiate, to protect us. So we 
will provide you some information and hope that you will self-initiate.
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Why doesn't that occur?
Mr. HORLICK. If they do that, it literally doesn't cost them a cent. 

All they have to do is sign the petition, so why should we self-initi 
ate.

I will give the reasons where we should self-initiate, I think, but 
basically in the situation you described, there is no filing fee and 
all they have to do is sign their name.

Mr. JENKINS. Let me ask you about this, because I don't under 
stand the process. Let's say tney filed a petition.

Mr. HORLICK. If they file a petition, we will go out and do a full 
investigation, and they don't have to spend a cent.

Mr. JENKINS. Then they don't have to do anything else?
Mr. HORLICK. In practical terms, they had better go over to the 

International Trade Commission, which doesn't cost them anything 
if they want to do it themselves, and say, "We are being hurt."

Mr. JENKINS. What is their chance of success, or why the 
$100,000 figure?

Mr. HORLICK. Because Americans don't trust their Government 
to do it right, honest. I don't say that jokingly.

Mr. JENKINS. Based upon past experience in these cases?
Mr. HORLICK. De Toqueville referred to this phenomenon in 1830 

before we had trade laws. It is part of all of us.
We will do a full investigation and so will the ITC, and a fair 

one.
Mr. JENKINS. How many cases have you self-initiated?
Mr. HORLICK. In the last 2 years, we have self-initiated 10, which 

is 6 more than the total in all past history. The 10,1 hasten to add, 
though, I don't want to make it look like we are doing it, were done 
under the steel trigger price mechanism whereby the prior admin 
istration had promised to self-initiate cases if certain circumstances 
occurred. We followed through on that promise more than the 
prior administration had.

Let me explain what was involved in that self-initiation. You had 
an industry -In fact, I am perfectly willing to say it, all through 
the summer of 1981 the industry was telling me not to self-initiate 
cases because they didn't want them initiated until they knew they 
could win their injury cases.

The industry went out and put together a full injury case. It 
went over to tne Commission and proved it. It spent a lot of money 
on it. We self-initiated because we had promised.

My view of when we should self-initiate is the following In a sit 
uation like you described there is no reason why they shouldn't be 
able to sign their name. The usual reason why people don't want to 
sign their name to a petition is that their customers get mad at 
them. They are cutting off cheap imports.

Their customers are going to get mad at them whether they sign 
or not because those same people who won't sign their name are 
going to have to go over publicly to the International Trade Com 
mission. I don't think the Commission is going to take anonymous 
witnesses.

The place where we should initiate, my sort of model, and we 
almost did it once I won't describe the case but I would have 
pushed for it is where say you have a multinational that makes 
the product here and in lots of other places and is either the im-
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porter or isn't concerned by the imports, or for some other reason 
won't bring the case. Even though it has a good case that it is 
being injured and there is dumping or subsidization, it has so many 
other irons in the fire elsewhere that it has other reasons for not 
doing it.

Who is being hurt there? Not the corporation, because they have 
made their own analysis of where their interests lie, but the work 
ers. That is the case where we ought to be willing to really self- 
initiate, but again the statute provides for their right to petition. 
All they have to do is sign the petition. They don't have to spend 
money. Again, they may want to, but they don't have to. We will 
go out and do an investigation without anyone spending a cent.

Self-initiation really becomes a political statement that people 
want us to self-initiate, and it becomes a political football. I don't 
think that it should be done that way. The multinational situation 
to me is the one that comes closest, where the workers are being 
hurt,' but the company has too many different interests to bring a 
case.

Mr. JENKINS. Is there any basis for the lack of self-initiated peti 
tions by the Department, dependent on the fact that you don't have 
the personnel to really look at this very well?

Mr. HORLICK. This really goes further afield. It doesn't go to self- 
initiation so much as whether I am anticipating you and I prob 
ably ought to keep my mouth shut we should actively go out and 
seek after cases. The argument for that is obvious. The U.S. Gov 
ernment should be aggressive in rooting out unfair trade practices. 
The arguments against that are several.

First of all, it will be done to us in spades. Second, frankly, right 
now we are stretched absolutely thin on caseload. The caseload 
right now is very high in historic terms, and I don't have the 
people. Third, it really goes to the injury question. If someone is 
being hurt they are usually not shy about coming to see someone 
in the U.S. Government. These laws have gotten a lot of publicity 
in the last few years.

As I said, I think self-initiation is the wrong focus because if 
someone wants to go through all that work, we will sit down and 
work with them even with our current caseload, and all they have 
to do is sign their name to a petition, which isn't asking a lot of 
them. They don't have to spend all that money.

Mr. JENKINS. That is the point that I can't see. We say that there 
is a problem with small business. You indicated a moment ago that 
really our trade laws protect those with more than $30 million.

Mr. HORLICK. That is a guess.
Mr. JENKINS. I understand that.
Really the smaller business simply cannot afford it, and yet you 

are saying that they really can afford it and all they have to do is 
sign their name to the petition. You will do the rest.

Mr. HORLICK. What they can't afford is to keep an eye on us. The 
petition is not the expensive part of it.

Mr. JENKINS. Is that the most expensive part, keeping an eye on 
you?

Mr. HORLICK. Yes. The $100,000 is spent constantly monitoring 
things, challenging things we do on both sides. It is not in putting 
the petition together. That is why it is so expensive.
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Mr. JENKINS. We spend so much time with habeas corpus in Fed 
eral court from indigent people, it would appear that we could 
spend at least as much time on indigent small business.

Mr. HORLJCK. The problem is not self-initiation, it is funding 
them to be able to participate in the proceedings.

Mr. JENKINS. Is it so technical that they almost have to have 
legal help each step of the way?

Mr. HORLICK. Right. One of the ways to relieve that burden, to 
make it less complicated, is to reduce the number of opportunities 
for fighting.

Take this question of interlocutory review. It is a protection for a 
small domestic business that it can t afford. Even if I self-initiated 
the case, I couldn't then sue myself because the small businessman 
didn't like what I did, and I can't fund a lawyer.

Mr. JENKINS. As you indicated, we all have problems with the 
nonmarket countries. There is no possible way for a medium size or 
small business to ever hope to get the information from an expense 
standpoint, and yet they may have a very valid case. It would 
appear to me that there is a good type of case that the Department 
ought to consider self-initiating a petition when you see an obvious 
dumping or whatever from a nonmarket country.

Mr. HORUCK. The nonmarket countries, with all due respect, I 
don't think are a good example because we never know if they are 
dumping or not until we go through an investigation.

Even with an obvious subsidy case, I wouldn't know that there is 
an injury case there unless the industry is telling me. I don't know 
whether they are making money. They are always telling me that 
they are losing money. I would have to look at their books, and 
they are not going to show me their books.

The small business focus, I think, is correct. I don't think self- 
initiation is the answer. Part of the answer is reduction of the com 
plexity. Part of the answer is that very honestly we do do the cases 
ourselves. They don't have to go chase us down.

Mr. JENKINS. What really happens, as all of us know, these com 
panies don't want to spend the money, so they come to the Con 
gress to get statutory relief. Then we commence the merry-go- 
round.

Mr. HORUCK. I can think of a large number of cases in the last 2 
years where if the petitioner had done nothing, they would have 
gotten the identical relief, and they got relief. I am not saying that 
their lawyers were worthless. It is just that basically we have a re 
sponsibility to investigate on our own, and v/e do.

Mr. PEASE. Would the gentleman yield?
Mr. JENKINS. Yes, I will be happy to yield.
Mr. PEASE. Isn't there a similarity between this case and social 

security appeals?
As a Member, I have many people requesting assistance every 

day with their social security appeals. There is an automatic pro 
cedure for doing it, and yet they go out and hire private lawyers 
and who knows whether the result would be any different.

Mr. HORLICK. It certainly sounds familiar. I can think of cases 
where good lawyering has turned this around, where someone 
made a convincing argument and that is highly technical.
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fake the subway car case. Frankly, if the petitioner had done 
nothing, we would have come out the same way. We spent a lot of 
money on that case.

Mr. JKNKINS. What percentage of the petitions do you accept?
Mr. HORLICK. It must be 99 percent or close to that figure. That 

is not quite a fair figure because people will withdraw petitions if 
we tell them we are not going to accept them. Even in real terms, 
it is 90 percent. Typically, if someone files a defective petition, we 
tell them, "Here is why it is defective. Go cure it".

A couple of petitions were filed by importers who didn't want the 
other import coming in. We told them that we couldn't accept it 
because there is nothing in the statute that gives them a right to 
protection under these laws.

Mr. JENKINS. Let me ask one other question. There are so many 
questions I want to ask, but my time is limited.

In response to Mr. Schulze, you said that in 45 days the prelimi 
nary determination is made as far as injury. Then 5 months later, 
the Department makes its decision. They increased duties, if there 
are any, through the bond until the final preliminary is made, be 
comes effective five months and three days later. Is that right?

Mr. HORLICK. Right.
Mr. JENKINS. So during that period of time between 45 days and 

the 5 months, even though there ought to have been an increase, 
there is no increase. Is that right?

Mr. HORLICK. Right.
Mr. JENKINS. So where you have the possibility of either harming 

an importer because of a frivolous petition, or the alternative of 
harming a domestic industry that was in fact harmed or injured, 
we come down on helping the importer rather than the domestic 
industry?

Mr. HORLICK. As I said, it is part of the new GATT codes. It is 
something that presumably, I wasn't there, we bargained away in 
return for something else. Certainly, Congressman Schulze's sug 
gestion would help in terms not only of reducing its opportunity for 
abuse, but also making it appear more fair.

Mr. JENKINS. Is this treated the same way by other countries?
Mr. HORLICK. Yes, the same rules. We would hold them to it also.
Mr. JENKINS. The time is the same?
Mr. HORLICK. The timeframe varies a little, but basically it is riot 

all that dissimilar.
Mr. JENKINS. It is about the same.
Mr. HORLICK. Yes.
Mr. JENKINS. Thank you, Mr. Chairman.
Chairman GIBBONS. Mr. Russo.
Mr. Russo. Thank you.
I don't know where to start with you. I didn't realize that you 

were so conscientious and that everybody was so happy with you.
I constantly have business people telling me that we can only do 

an effective job with our trading partners if our Commerce Depart 
ment and the International Trade Commission do their job of effec 
tively enforcing the laws. This would solve our problems.

Now you tell me that even if they simply sign a petition, you 
would do the job anyway. They don't require a lawyer to represent 
their interests.
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If you are that good and you are doing such a great job, why do 
so many people put there think that the Commerce Department 
does such a terrible job, not just your end of it, which maybe is 
doing all right.

Mr. HORUCK. No, they mean my end of it. [Laughter.]
Mr. Russo. It doesn't even matter what it costs because whether 

you are a large or small firm, we might streamline a few proce 
dures, but in essence nobody needs to spend any money as long as 
they take the time, I guess, to file a complaint that would say, We 
think we are getting shafted by some industry." They sign their 
name to it, and you take it.

Mr. HORLICK. It is a little harder than that, but we have done 
petitions with people who have not needed lawyers. To be perfectly 
candid, we have done petitions with lawyers who needed help.

The first reason you hear those complaints is a phenomenon 
with which you are more familiar than I. You are never going to 
hear someone come to tell you that we are doing a good job. You 
can count on that. I think it is important that Congress took that 
into account in 1979.

The question is not whether I do a good job, but whether the 
system as a whole does a good job. This doesn't help small business, 
but if people don't think that I am doing my job, they can sue me 
and they do.

I would bet that half the people who have come to you complain 
ing have cases in the courts, or worse yet they are complaining be 
cause they know we would find against them and, therefore, they 
haven't brought the case that would enable them to sue us. That 
sounds like a very lawyerly response, and I guess it is, but it is ba 
sically how our system works.

I was talking a few days ago with a b.S. producer of something 
who I respect quite a bit. He disagrees violently with me, by the 
way, although personally we get along fine.

Mr. Russo. I suspect that it is easy to get along with you. You 
seem to be a likeable person. Some of the things, I guess, you might 
do would be enough to drive me crazy.

Mr. HORLICK. I hope not.
The point that I was making to him is, he says that he knows 

dumping is going on, but we won't do anything about it unless we 
can prove it. Basically, this is a reflection of innocent until proven 
guilty. The reflection in the statute is a requirement that we make 
our decision based on substantial evidence in the record, and that 
means putting it together.

Mr. Russo. You have to get the evidence, when you go out an,d 
hustle the information for somebody. But if it is a policy decision 
on the part of the Congress, and a case is filed against a certain 
trading partner, when it is a new policy of moving around a little 
bit, you are going to find whatever you want to.

Mr. HORLICK. I can assure you, and you don't have to believe me, 
that I have not seen a single decision made on that basis in 2 
years.

Mr, Russo. In your department?
Mr. HORLICK. Yes, in my office.
Mr. Russo. You can't speak for the other parts of the Depart 

ment of Commerce, can you?
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Mr. HORLICK. No, but we handle dumping and countervailing 
duties in my office. That was a big complaint in 1979. Every for 
eigner always comes in and says, You nave a positive trade bal 
ance with us, you shouldn't do this."

Mr. Russo. What took so long in the fastener case?
Mr. HORLICK. Which fastener case, because there have been a lot 

of them. In fact, no new petition has been filed on fasteners while I 
have been there.

Mr. Russo. Part of the reason is that there has been so much 
damage to the American companies, there are not enough left for 
us to worry about. The foreign manufacturers now have the entire 
market as a result of a decision that was made by the Commerce 
Department not to move quickly.

Mr. HORLICK. The fastener industry did have an order outstand 
ing involving fasteners from India, but there was no injury test. 
India then got an injury test, and because the fasteners were under 
GSP, the statute prohibited us from imposing duties.

Mr. Russo. There is a specific case that I will cite, but at the 
moment it slips my mind.

Mr. HORLICK. OK; we will cheerfully answer, obviously, and if 
there are any questions after that we will answer them in writing.

Mr. Russo. One other question. What kind of comments or sug 
gestions would you make in determining the benefits a company 
receives, where governments establish targeting policies. For exam 
ple, in the semiconductor industry where the Japanese establish a 
cartel. We all know the scenario.

The basic research and development was $132 million and the 
Japanese Government funded it all, yet it is spread out between 
five or six different companies. When you work it all down, you 
say, "What is $132 million," but if you were to use our techniques 
where every business carries out their own research and develop 
ment, it adds up to a lot of money.

How do we deal with that, when we know that a country is tar 
geting and they create cartels and provide antitrust; do you think 
we ought to factor in the fact that they wink when it comes time to 
apply antitrust laws, for example, in the area of semiconductors? 
The Japanese have done an excellent job of winking.

Mr. HORLICK. Targeting covers a whole range of things. We have 
looked at a lot of stuff about Japanese industrial policy. I men 
tioned that we have frequently countervailed a number of things 
which are classic aspects of industrial policy, including R&D subsi 
dies, Government procurement, and a few other things.

Lax antitrust enforcement we have not considered a countervai- 
lable subsidy. I have some difficulty in seeing how to deal with that 
as a subsidy, not only under the code and under the statute, but 
indeed you would simply get into an argument over every nation's 
antitrust policy including, I hasten to add, our own.

The most important thing financially, in my view, of most Japa 
nese industrial policy is import protection when they need it. If you 
gentlemen want to write into the law that high tariff rates are a 
subsidy, fine, we will countervail them, but just realize that some 
one is going to do it to our people.

The question of how you measure the subsidy, every case gets 
much fought over. I am well aware of the semiconductor industry's
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idea. When you have those five companies sharing that $132 mil 
lion instead of one getting it, that one is also losing is exclusivity 
on patent rights.
' Mr. Russo. There is no problem with trade secrets. When they 
make industrial targeting-policy decisions, trade secrets go out the 
window, which is something that doesn't exist in this country. They 
do it because they want to corner the market. Then they purchase 
within their own little cartel so that they are all dependent upon 
one another. I don't have to go through the scenario, you are sharp 
enough to know that. So far I am impressed with you, I think you 
know that.

Mr. HORLICK. You will cease to be soon.
Mr. Russo. I am letting you slip a little.
Mr. HORLICK. U.S. companies, obviously some of them have 

formed or are trying to form joint ventures on semiconductors. 
Without wishing to be nasty to any of our industries, as I men 
tioned, the Government has funded a lot of research made availa 
ble to a lot of U.S. companies, and a lot of high technology stuff. A 
lot of foreign countries have pointed that out.

A lot of U.S. companies, quite frankly, don't want to participate 
in joint research. They want to do the research themselves and get 
the patent and 17 years' worth of monopoly. That is worth some 
thing. If we are going to start saying that $132 million is worth six 
times the $132 million, you had better have a deduction for the loss 
of monopoly rents that one company would get.

My basic point is this. Actually, what you are dealing with is an 
industry. This is not a small business that you are talking about. 
They are perfectly able to file a countervailing duty case on that. If 
we turn them down, they are perfectly able to sue us. If the courts 
think that this is what the law means, so be it.

Mr. Russo. What would it cost for that kind of procedure?
Mr. KORU^K. Several hundred thousand dollars. However, 

having said that, that is not the reason why they haven't filed a 
case. It is fairly notorious. Maybe I am wrong, but the rumor mill 
says that they haven't filed a case because there is a difference of 
opinion in the industry about whether they want to, because you 
have an industry that is, how should I put it, intensely multina 
tional. One of its members produces semiconductors in Japan.

I know there was a lot of talk about it, but I never saw a hint of 
a petition because of that. But there is a procedure in the statute 
that if I am wrong and they are right, they can go to court and the 
court will quite happily say I am wrong. Congress foresaw that 
there would be differences of opinion.

I do want to assure you of one thing, though, Congressman, 
which is that we have not held back on countervailing anything or 
findi -'g damping because of foreign policy considerations, or they 
are nice guys, or anything like that. In fact, we have found subsi 
dies against most of our major NATO allies, trading partners, or 
whatever, with a lot of unhappiness.

Mr. Russo. All the questions that we had with you earlier about 
reducing costs, you say there is no real to change procedures be 
cause it doesn't have to cost much money if people put their faith 
and trust in what you do.
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Mr. HORLICK. No, you still have to do it I frankly would like 
you to reduce the cost to the Government, and a lot of the things 
we are proposing would reduce the cost to us as well as to petition 
ers and foreign respondents.

I don't expect people to trust me or our Government. They 
shouldn't. It is not our tradition. We get help from having the law 
yers for both sides looking over our shoulder, looking at the confi 
dential information, and telling us where we screwed up. Because 
we make mistakes.

Mr. Russo. But the small businessman can't afford it, as Mr. Jen- 
kins was trying to point out. If they can't afford the kind of a 
lawyer that you are talking about, then their total reliance is on 
you.

Mr. HORLICK. Yes. You get the justice you pay for, and it is not 
Limited to this area.

Mr. Russo. They are paying taxes. I would suspect that they are 
paying a lot of taxes overall, that is a great deal of money being 
paid into the fund. Don't you think they are entitled to the best 
that they possibly can get for that money, and that is you.

Mr. HORLICK. We give them the best possible, and our budget is 
$8 million more or less per year.

Mr. Russo. How many people do you have working for you?
Mr. HORLICK. Two hundred and nine.
Mr. Russo. Your budget is $8 million?
Mr. HORLICK. Yes.
Mr. Russo. Two people per case and you have 55 cases.
Mr. HORLICK. We are overloaded. We have 55 current cases. We 

have 140 annual reviews, in addition to the 55 cases. We are also 
responsible foi l'ie foreign trade zones, statutory import programs, 
and some other things.

Mr. Russo. Thank you.
Chairman GIBBONS. Mr. Pease.
Mr. PEASE. Thank you very much, Mr. Chairman.
I appreciate your testimony, Mr. Horlick. I think that it has been 

very, very helpful.
I would like to start first of all by going to your testimony in 

which you say that "recently there has been a growing attention to 
different types of programs used by foreign governments that are 
alleged to be subsidies. Some claim that the countervailing duty 
law cannot handle these practices. This claim is unfounded."

I would like to go back again to the targeting which we discussed 
at great length with the Japanese. Do you feel that the countervail 
ing duty law basically is capable of handling what is generally de 
scribed as the targeting practices of the Japanese Government?

Mr. HORLICK. No; to the extent that I am aware of them, for the 
following reasons: Firsi and most important, the countervailing 
duty applies at our border. If the Japanese become a real threat in 
computers, it is not going to happen in the U.S. market. It is going 
to be cutting into IBM sales in Singapore, India, or somewhere else. 
The countervailing duty law can't touch that

Without making too much of a pitch, I am a big fan of some as 
pects of Senator Danforth's reciprocity concept for that reason. It 
gave you some leverage on that third country problem. I should 
confess interest in this I used to work for him.
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The second reason it doesn't work is that a lot of things which in 
an economic sense are subsidies, the countries of the world have 
agreed not to countervail, and tariff barriers are the obvious exam 
ple and I think the most important as you see in Japan.

The Japanese auto industry was built by keeping out foreign 
cars. Maybe U.S. cars wouldn t have sold there because they were 
too big, but you don't see any old Fiats or Volkswagens running 
around Tokyo either, and they were obviously competitive. You 
had years of import protection at 70 percent tariffs. That was the 
biggest single subsidy by far.

On a lot of the high-technology things, I think they are more so 
phisticated. One sees frequently the importing of U.S. technology 
until they are ready to build their own, and then closing the gates 
off. That is what matters.

What the Japanese's secret is, I will digress with a personal opin 
ion, that within a regime of very firm import protection, they 
manage to keep a competitive internal market. Logically you would 
expect that import protection would lead to a flabby domestic in 
dustry. Instead they wind up with a competitive one even with 
loose antitrust laws.

The third reason why the countervailing duty law doesn't handle 
targeting fully is that you get into things like antitrust enforce 
ment, or some sort of general aura that everyone knows this indus 
try is favored.

Having said that, as I mentioned, we have gone after a number 
of the classic targeting practices, R&D in particular. We were 
stretching a point maybe, but we went after credit rationing, al 
though not in Japan. People have not brought many countervailing 
duty cases against Japan.

We went after Government procurement in a couple of cases on 
the grounds that the Government was conveying a subsidy through 
high purchase prices. A subsidy is on economic concept and it can 
come through almost anything. The countervailing duty law hits a 
lot of them.

As I said, and I do get probably a little short tempered on the 
subject, a lot of the complaints 1 hear are from companies that 
haven't bothered to file a petition and they can afford it. Even if 
they know we are going to rule against them, they have every 
right to sue us and get a decision that we are wrong.

Air. PEASE. Would you go after, as you express it, the Japanese 
on joint R&D as opposed to single subsidies?

Mr. HORLICK. Let me try to explain what we are doing on R&D, 
and there are some problems with it. Basically, where money is 
given for research and development end the results are made 
public, we do not find it a countervailable subsidy I mean public 
to the whole world on the theory that there is no benefit to one 
company over another.

There is one case, a steel case, where the R&D grant was used to 
buy a continuous caster, and that is not exactly research end devel 
opment. We found that to be a subsidy. On the other hand, we 
have countervailed research and development money that only 
could help a particular company or industry, where availability 
was limited to people in that country, or things like that, even 
where it was given to several companies.
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The problem comes in some of the fringe areas. I will be candid 
that we haven't had this case, but we haven't reached a firm idea 
either. Let's say a government funds research and development on 
something that flops that has nothing to do with the merchandise 
under investigation remember that under the statute we have to 
find subsidies on that merchandise.

If the Japanese Government funds research and development on 
a nissile, and a company also makes something totally unrelated 
to missiles, a clothespin, we are not going to find a subsidy on the 
clothespin. But let's say that the Japanese Government funds sub 
sidies on how to make a clothespin out of water that flops. Argu 
ably, they saved the company the money that would have been in 
volved in R&D. I have heard that argument, but we haven't had 
that case yet. You get into real problems.

I might point out that the same argument will be made about all 
the stuff we fund. NASA puts out every year, "Spin Off 1982," 
about all the civilian uses I am not knocking it of all the prod 
ucts that have come out of NASA research, and they are very 
proud of it. They come to you and justify their appropriations on 
the basis of it. DOD doesn't put out a glossy pamphlet, at least not 
one I could find, but they spend a lot more money on the stuff.

If it is decided that we should go after all Government-subsidy 
money, it is fine with me. I don't think U.S. industry should have 
to compete with foreign treasuries, but I just return to the golden 
rule, it is going to be done to us.

Mr. PEASE. Sure.
What about the argument that research subsidies at a very early 

stage may be critical to the development of a new product, and yet 
the product may not reach our shore until 6 or 7 years down the 
road during which time there has been an awful lot of additional 
money put into it, so that the initial subsidy represents a minus 
cule portion of the cost of the product and even if you countervail 
it doesn't do the domestic industry much good?

Mr. HORUCK. As a matter of general principle, I don't have a 
problem with it. The general principle we have applied, against the 
screams of every one of our trading partners and the GATT code 
signatories, is that a countervailable subsidy should be measured in 
terms of the benefit to the recipient rather than the cost to the 
Government.

This is a huge argument internationally, and we have held 
firmly to the view that it is the benefit to the recipient, which is 
not always larger, by the way, but usually is. So if someone could 
actually document to us in some quantifiable, reliable sense what 
the benefit to the recipient really was, fine.

What we tend to get is one-sided views of that. The fact that $100 
of R&D money led to something that led to a $5 billion industry 
doesn't mean that we should countervail $5 billion, because there 
are a lot of other things involved. Presumably, the company put in 
more money after that.

The obvious example is Xerox. This guy was sitting in his room 
in New York in 1938 and invented Xerox. He came up with the 
concept, and then went to the Battelle Institute and they put in $5 
or $10 million and that was nice. Then he had to go to Haloid 
Corp., which became Xerox, and they put in many more million
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dollars before the first copier ever hit the market. Arguably, we 
should go after the cost of his hotel room if it was Government pro 
vided, because he was sitting there and came up with this idea, but 
a lot of people had to put a lot of money in it afterward.

I don't mind the general principle, but I want to do it fairly. We 
are not going to do it on one side of the story or another.

Mr. PEASE. I think we all want to do it fairly, but if it is now 
being done in relation to the 64-K ram memory chip, or the 256-K 
ram or whatever, by the time our industry is deep sixed 5 or 6 
years frpm now, the damage will be done. I think that it is that 
sort of situation that we are trying to address.

Let me move on a bit. You said in your testimony that you are 
concerned about using minor technical points to impede imports. 
The strong impression we got from our previous witnesses, as Mr. 
Russo mentioned, was that the Japanese did not mind hi the least 
using minor technical points to impede our imports, but that the 
Commerce Department is above all that sort of thing. The net 
result is that our people do not get anything like the kind of con 
sideration that a Japanese importer would get. How do you re 
spond to that?

JMr. HORUCK. It is my personal opinion that the Japanese do use 
a lot of minor points to impede imports. They have promised to 
reduce them. I would rather look at results than promises. That 
doesn't mean that the United States should do it. An obvious exam 
ple, as you all saw, is the food costs in Japan. They impede imports 
and someone in Japan pays for that. We don't want to pay the 
price. For us to impede imports, it all comes out of some U.S. con 
sumer's pocket at some point.

However, I do think we want to get the Japanese to quit doing 
what they are doing. As I said, that was my attachment to reci 
procity proposals. I think that it is going to take a carrot as well as 
a stick to get rid of some of their practices.

Mr. PEASE. When you say reciprocity, does that mean that you 
would support our doing it to the extent that they do it?

Mr. HORUCK. Yes; in a very careful fashion. The danger is, and 
this is just a personal opinion, we have a very pluralistic, very 
democratic system. If you took a reciprocity system whereby if you 
do something to us we are going to do something to you, I have 
some skepticism that we would always do it in the right way rather 
than turning it into a tool for protectionism for the largest indus 
tries.

In our system, the industry of tomorrow has no employees, be 
cause that is tomorrow. The industry of yesterday has lots of them, 
maybe. This does not mean that I believe that there are such 
things as sunset or low-tech industries. One of our highest tech in 
dustries is growing soybeans.

I like a nondiscretionary system like dumping and countervail in 
part because it doesn't matter how big you are or how small you 
are. I recognize the problem for small business, but it doesn't affect 
the decisionmaking. That is not true of discretionary remedies, and 
I will not give examples.

Mr. PEASE. Again, I want to turn to something that Mr. Russo 
mentioned. I was really struck by the testimony of our previous 
witnesses from the business field about their strong feelings that
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they do not have an advocate in the Commerce Department, that 
they do not have a neutral party in the Commerce Department, 
that they have an adversary in the Commerce Department.

As Mr. Russo said, you appear to be an eminently reasonable 
person, but the burden of the complaints that we have heard is 
that, first of all, it is the bureaucracy which has continued 
through one administration after another that is essentially hos 
tile to their complaints.

Second, there is such an overriding commitment on the part of 
policymakers in the administration to free trade that the Com 
merce Department bends over backward not to accommodate our 
complainants.

Mr. HORLICK. Let me separate out the Commerce Department's 
administration of the antidumping and countervailing duty laws 
from all the other trade aspects. I can assure you that American 
industry, in which I include workers as well as businesses, has, very 
strong advocates in the Commerce Department starting with the 
Secretary, and the Deputy Secretary, and the Under Secretary, all 
the way down.

There is a strong commitment by this administration, I like to 
think, to free trade, but also to fair trade. I can assure you that my 
marching orders from the Secretary of Commerce directly from day 
one were to run these things straight.

I am not an advocate for U.S. industry, and I would reject that 
role. I am not an adversary of them except in the following sense. 
Obviously, anyone coming to see me wants relief from imports. 
Congress in these two laws didn't say, "You get relief from im 
ports." It said, "You get relief from unfair trade practices." I see 
myself as an advocate for them only in the sense of fully offsetting 
unfair trade practices, and in that sense being an adversary to for 
eign producers engaging in unfair trade practices.

Conversely, I am adversary to imposing import barriers against 
fair trade practices under these laws. If a U.S. industry comes in 
and says, So-and-so is dumping," and we do an investigation to 
the best of our ability and say that they are not dumping', then, 
yes, I oppose giving relief under the antidumping law.

I think you will find in the list that we will send the chairman 
that the vast majority of our findings have been affirmative, that 
there is dumping or subsidization, not because we are tilting one 
way or another, but that is what we found. You will find a lot of 
U.S. industries saying that we didn't find enough.

I am considered adversary by U.S. industries who have said that 
I have refused to find that irrigation water is a subsidy, or cheap 
natural gas, or investment tax credits, I mean generally available 
investment tax credits. In that sense, I am an adversary. By defini 
tion, we are an adversary to someone when we don't give them 
what they want. Congress didn't say, "Give them what they want." 
It said, 'TEliminate these unfair trade practices," and that is what 
we have tried to do.

I can assure you that the Secretary of Commerce has given us 
the fullest possible support on that. Obviously, on a number of 
these cases, we have been subjected to extreme political pressure, 
both domestically and overseas, and he has rejected it consistently. 
I have been very proud of our record.
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I shared what I think was this committee's view in 1979, a per 
ception that politics had entered into these cases too much. I don't 
think it should. This also means that it is a two-edge sword, and 
domestic industry is not going to get whatever it wants.

You will hear people testifying after me who will tell you that I 
am horrendously pro-Japanese. I don't see how my track record in 
the last 2 years would support that, but we didn't give them what 
they wanted.

If I may digress, I don't discount the importance of these trade 
laws, and we certainly enforce them to the best of our ability, but 
macroeconomic policies have far more impact interest rates, ex 
change rates than the trade laws, more than most unfair trade 
practices.

I think we ought to do whatever we can about Japanese industri 
al policy, but during the 1970's we were investing in housing be 
cause of inflation and our tax laws, and they were investing in pro 
ductive equipment. That wasn't unfair of them.

Mr. PEASE. Would you repeat for me what you said before about 
the degree, if any, of influence by 0MB or the State Department, 
or agencies outside of the Commerce Department, in your deci 
sions?

Mr. HORUCK. Zero.
Mr. PEASE. Is there a consultative process that goes on?
Mr. HORUCK. None.
Mr. PEASE. None whatsoever?
Mr. HORUCK. None whatsoever. I talk occasionally, and they 

think not enough, with the USTR which also has some responsibili 
ty in this area because of the international implications. But under 
the statute, literally, I cannot show the confidential information to 
any other agency unless the persons involved give us permission. 
This has caused some distress.

I assure you, I do not consult with any other agency about what 
we should do on a case. In fact, I spend a lot of time making sure 
that they don't try to get in on it.

Mr. PEASE. I am probably past the end of my time, but let me 
ask just one more question.

Mr. HORUCK. Let me add, I have to tell a lot of agencies what I 
have done, but I don't seek their advice on cases, and I can't pay 
any attention to it if they offer it.

Mr. JENKINS. Would the gentleman yield?
Mr. PEASE. Yes, I will be happy to yield.
Mr. JENKINS. Do they attempt to contact you?
Mr. HORUCK. Yes, every so often some agency or another, includ 

ing within the Commerce Department, gets lobbied by someone, 
not always by foreigners, and says, "Why don't you do something." 
I am polite and I tell people what we are doing, but I can assure 
you that we don't seek their advice and we don t take it, with the 
sole exception of USTR with respect to the GATT codes and what 
they think applies.

Mr. JENKINS. The USTR doesn't tell you how they think you 
ought to go on issues?

Mr. HORUCK. No.
Mr. JENKINS. They never do?

22-516 O-8
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Mr. HORLICK. They ask us to check to make sure that we are con 
sistent with the codes. I have a very cooperative relationship with 
both the past and current general counsels. They are both very 
good friends of mine. I don't want to seem adversary to them, but I 
have deliberately set out to create the sense that these two laws 
are not part of an interagency process, unlike the others.

Mr. JENKINS. I could imagine one of these people from U8TR on 
occasion saying, "This would be disastrous to this Nation."

Mr. HORLICK. People from all agencies do that, on both sides, do 
mestic and foreign. It is not relevant. It is not in the statute. I 
want to say that the Secretary and everyone else has backed us up 
on that 100 percent.

Mr. JENKINS. I am sorry to have interrupted u.
Mr. PEASE. I am happy to have your contribution.
We talked before about the 45 days that the International Trade 

Commission has to make preliminary finding of injury, and the 5 
months that you have to make you preliminary finding. Do those 
two periods run concurrently?

Mr. HORLICK. Yes.
Mr. PEASE. They do.
Mr. HORLICK. All timeframes are from day zero, which is the day 

of filing of petition.
Mr. PEASE. The last question, then.
What do you think of the concept advocated by some of my in 

dustry people that we ought to declare in the law that subsidies or 
dumping are illegal whether or not injury is caused to the domestic 
industry?

Mr. HORLICK. To some extent, I will defer to the International 
Trade Commission on injury. I never look at injury, except that I 
have to see that there is some evidence of injury in the petition 
and evaluate the quality of that evidence.

First of all, it doesn't make a lot of sense to impose a barrier if 
there is no material injury to U.S. industry. What they are saying 
in essence, I think, is that the ITC is failing to find injury when it 
is there. If there is no injury, why are we depriving U.S consumers, 
which frequently includes manufacturers of an end product, of the 
lower price?

Second, again, this is very much a matter of what was negotiated 
in 1979, and in 1947 for that matter. We gave the injury test in 
return for some other things. I didn't make that particular bargain, 
but it is a deal. You give something, you get something.

I can give you ome very specific examples because we don't give 
the injury test to everyone. We had 13 cases against Mexico in the 
last year. People claim there is a subsidy. We find the subsidy, and 
we put on the duty. As a matter of policy, you might want to tell 
me, "Why, when Mexico is in such horrible trouble, do we want to 
screw up all their exports?" That is a policy decision, and it is not 
one I make. I just go ahead and find the subsidies.

If you didn't have an injury test, you would have countervailing 
duties against most of the world and they would have a lot against 
us because we do subsidize a number of things. That was a decision 
that the world's trading people made in part just to reduce the 
number of countervailing duties, I would guess.
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Mr. PEASE. Would it be a violation of our GATT obligations if we 
removed the injury test?

Mr. HORLICK. Yes, clearly.
Chairman GIBBONS. As I recall, and you can help me on this, in 

order to get other countries to sign the subsidies code, we adopted 
the injury test. Mexico is not a member of GATT and it has not 
signed the subsidies code. Therefore, it gete no injury test. There is 
one exception to this, as I recall, and that is India.

Mr, HORLICK. They have joined the code now.
Chairman GIBBONS. They have joined the code.
Mr. HORLICK. Yes, after much fuss.
Chairman GIBBONS. Essentially we changed our own countervail 

ing duty laws which did not require any injury test. In the Tokyo 
round that was negotiated away to the countries that would sign 
the subsidies code.

Mr. HORLICK. I fully agree, and I might add that it was also vis-a 
vis the Congress, in return for giving up the injury test, these laws 
were made nondiscretionary. The simple fact is that since we gave 
up,the injury test, we have had a lot more countervailing duties 
applied than before.

Chairman GIBBONS. Pardon me, if you will excuse me.
Mr. PEASE. Sure.
Chairman GIBBONS. I think a lot of the problem is that we are 

still getting some pre-1979 complaints here in the committee, or 
let's say pre-1980 complaints here in the committee because some 
of those things are still pending and are still bouncing around. It 
has been refreshing to hear you discuss the countervailing duty 
laws as you have.

Mr. HORLICF. I have no problem with the basic point. U.S. com 
panies shouldn't have to compete with governments. They should 
have to compete with industries.

Chairman GIBBONS. What I want to ask you to do is to please co 
operate with this committee to find ways that we can make these 
laws work more effectively and see everything that we can do that 
is not a violation of our obligations under the GATT or the subsi 
dies code.

I don't challenge your loyalty, your patriotism, or anything else. 
In fact, it is obvious from the way you have handled the question 
ing that you are a very well informed witness, and if it is going to 
work, we need your help.

Mr. HORLICK. This is for the administration you certainly have 
our commitment all the way down the line to work on that. We 
have talked with staff here, which has been very helpful also. We 
definitely want to do this, and you have our full commitment on 
that.

Chairman GIBBONS. Let me ask you about the steel cases now, be 
cause that worried me, not the way you handled them, but the way 
they were finally settled.

I kept urging the steel companies and I kept urging everybody 
that listened to go all the way. If the Europeans are subsidizing, 
why did they end up with a little slap or the wrist, which is about 
all we did.. What happened?

Mr. HORLICK. This will definitely be my personal opinion.
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Chairman GIBBONS. Go right ahead, you are very refreshing. I 
am glad to hear you.

Mr. HORLICK. I am aware of your concerns and I was aware at 
the time. The Commerce Department did go all the way. We made 
final determinations of subsidies. My view of what happened is 
that the Congress in 1979 passed laws which were non-discretion 
ary, which gave U.S. industries rights. The U.S. industry can force 
the U.S. Government to do something even if for policy reasons the 
U.S. Government doesn't want to do it.

Chairman GIBBONS. That is right, and that was done deliberately.
Mr. HORLICK. Right.
What happened in steel was that the U.S. steel industry saw that 

by using those laws, they could force the U.S. Government to do 
something to certain European countries, in this case France, 
Great Britain, Italy, and to a little extent Belgium, that those 
countries would dislike strongly, namely, high countervailing 
duties. We found rates of 15 to 20 percent, which would knock 
those countries out of the market. The industry could force us to do 
something to those countries which would force those countries to 
put a lot of pressure on us to negotiate quotas that the U.S. indus 
try wanted, and that the administration didn't want.

It sounds like a Rube Gpldberg device, and it is. That is exactly 
what happened. The administration was the only person in that 
game, and the Congress, that didn't want quotas. The U.S. industry 
wanted quotas, and the Europeans wanted quotas. The obstacle was 
President Reagan. Through using these nondiscretionary laws, the 
industry couldn't force us to quotas because we were willing to en 
force the unfair trade laws. I have no doubt that you the Congress 
would have backed us up in enforcing them rather than putting in 
quotas.

So the industry had to find a way to force us to quotas, and the 
way to dp that was the leverage they had with these laws on coun 
tries which are terribly important to the security of the United 
States. This is an industry which always said that it didn't want 
foreign policy considerations in the antidumping and countervail 
ing duty laws, and it used the foreign policy considerations to avoid 
the application of them.

The downside for the industry, of course, was that we found that 
some of the countries were not subsidizing at the time. They have, 
of course, challenged that and they claim that everyone was subsi 
dized. I would point out, since I am getting adversary now, one of 
the allegations was that the Dutch were subsidized because they 
used investment tax credits, which is a horrible thing to do.

By the end pf the steel case, I was considered adversary to every 
one. But the essence of it is that the reason you had quotas was not 
as a protectionist device, but really because both sides wanted 
them and through the laws could force them on a very unwilling 
administration. The unwillingness is proven by how long it took 
the administration to be willing to even talk about them.

In the meantime, we spent a lot of time doing cases. We did ev 
erything that Commerce does on a countervailing duty case except 
to sign the final order, and we had that ready to go. Indeed, the 
only reason you had what I consider a successful quota negotiation 
was that both sides knew that if they didn't agree, we would go



581

ahead and enforce the law, and that meant both sides had some 
thing to lose.

What you see in the United States-European Community agree 
ment, basically, is the same results as if you had applied the duties, 
but spread differently within the EC. If you had applied the duties, 
you would have had much lower imports from France, Great Brit 
ain, Belgium and Italy, and much higher imports from Germany 
and the Netherlands, which weren't subsidized.

What you have with this arrangement, was that because of the 
nature of the bargaining, basically, everyone made their own esti 
mate of how much impact that would have, and then the European 
spread the impact among themselves. I am not proud of it as an 
example of U.S. free trade policy, but in terms of the mechanics it 
was very much tied to these laws. The timetable of the negotiations 
for the quotas, the nature of the quotas, indeed the very size of the 
quotas, were set by our application of the antidumping and coun 
tervailing duty laws. That was the whole bargaining parameter. It 
was very much a rule driven negotiation rather than a power 
driven negotiation.

Chairman GIBBONS. I am still not happy about the way things 
came out, frankly. I think we have to deal with the subsidy prac 
tices, if we don't the subsidy practice are going to be more perni 
cious to deal with than were the tariffs that so haunted the planet 
during the 1920's and 1930's. We are creating a bigger monster, 
rather than a smaller monster, and that is why I want to concen 
trate on these subsidies.

Mr. HORLICK. I think you are right. One of the nice aspects of the 
unfair trade laws is that when a subsidy or dumping ceases, the 
import barrier ceases, so you keep trade undistorted. With these in 
formal arrangements, it is very hard to stop them once they start.

Mr. JENKINS. Under this arrangement, the subsidies were taken 
care of by quotas.

Mr. HORLICK. Yes.
Mr. JENKINS. If you had a party that was not a steel person, but 

was part of the original petition, suddenly now they have a quota.
Mr. HORLICK. The theory of the quotas is not that they eliminate 

subsidies, but that they eliminate injury. An independent producer 
or indeed anyone, any worker or producer, can file a petition today 
claiming subsidies and injury. They would have to piove their case. 
They wouldn't have a lot of trouble proving their case on subsidies, 
because we have already done all the work for them. They would 
have to show injury, and frankly it would be very difficult, I would 
hope to show injury on stuff that is already covered by a very 
severe quota. But someone could file a case. I don't think that it 
would be very popular with the U.S. industry because the Europe 
ans would have the right to destroy the arrangement.

Chairman GIBBONS. In effect, part of the steel industry that had 
the administration's ear got its wish, and the other part got shaft 
ed.

Mr. HORLICK. No comment.
Chairman GIBBONS. OK.
The burden of proof, I realize is a tough one and the lawyers will 

argue about that forever.
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Mr. HORLICK. Let me describe it in practical terms rather than 
legal terms. The legal terms are not strictly relevant because we 
are not subject to or part of the Federal court system, and we are 
not subject to the APA by specific congressional provision.

What happens in terms of burden of proof is de facto a shifting. 
To start off, to file a petition, there is a very light burden of proof 
on U.S. industry. The petitions we reject are where they contradict 
themselves, or they leave out crucial information.

There is a very low burden of proof to be met there. It it is sig 
nificant because that is what Congress put in the law, and specifi 
cally for small business they have said "whatever is reasonably 
available." We have initiated on some very thin cases.

The next step is that we send out our questionnaire. The ques 
tionnaire asks questions about all the alleged subsidies or dumping. 
Immediately there is now a burden on the foreign producer to 
come up with information.

The burden is on the foreign producer to tell us about his busi 
ness. They fulfill that burden and they send us back a question 
naire response. I am not kidding myself. Obviously it is the most 
artful one that they can come up with. The burden then shifts to 
the Government to try and sort out what they are doing. As I said, 
we send out people to look at their books.

It also does shift somevhat to the U.S. industry to make sure 
that we do our job right, but essentially the burden is now on the 
Government. The burden continues on the Government to the end, 
because our decision has to be supported by substantial evidence 
once both sides have come forward.

The U.S. industry has to come forward with a little evidence for 
the petition. The foreign entity comes up with a lot of evidence to 
show what its picture is, but we have to make sure there is evi 
dence. In practice, the burden is on us, and both sides, of trying to 
pick holes in what the other is up to.

If the foreign entity doesn't supply satisfactory information, we 
have been very heavy handed about using the evidence in the peti 
tion. The reason why you have not heard more screams from over 
seas is that they do the same thing in administering their laws, so 
they can't scream when we do it.

Chairman GIBBONS. Is there any way that the countervailing 
duty and the antidumping statutes could be improved to where 
they would equitably distribute the burden of proof, or does the 
statute speak to that?

Mr. HORLICK. I think it speaks to it in the ways that I mentioned, 
in terms of the petition and the standard of evidence, that is an 
implied burden of proof. I frankly think that the burden is reason 
ably fair. What you are getting is people wanting to tilt it in favor 
of the U.S. industry. For example, in the extreme case, they would 
want a foreign industry to prove that it isn't subsidized, to prove a 
negative, which it is very hard to do.

I frankly think that the burden is fair. What you are seeing is 
people complaining because we have made the wrong decision in 
their view and we are being adversary to them. I don t think that 
the problem is one of burden of proof. Obviously, if we had five 
times as many people, we could do five times more of an investiga 
tion, but that is not realistic.
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Chairman GIBBONS. That is one of the things that I want to get 
to this morning. I apologize, we have had you talking now for 2 
hours, and you have talked very well and very convincingly.

I was reading over the weekend Mr. Stewart's testimony, and he 
opens his testimony by saying, in effect, that you are hardworking 
and you are good people, but you are just badly undermanned. 
What is your response?

Mr. HORLICK. Obviously, we all favor less government, except 
when it helps us. We have 209 people. Treasury allegedly had 70, 
but the actual head-count was considerably less. So you have had a 
tripling in the size.

Chairman GIBBONS. As I recall, they never decided any cases 
with that 70.

Mr. HORLICK. There is a lot to that. The dumping, they had to. 
The countervailing duty they could duck. At the same time, you 
gave us a lot more work. Treasury simply did not review old cases. 
"We do. There goes a lot of our resources. Second, a lot more re 
quirements were added. For example, having judicial review takes 
time. Having access to confidential information takes time on our 
part.

Obviously, I would love more people. Obviously, everyone above 
me and 0MB will never forgive me for saying that. We have more 
than we had before, but we never have enough.

The other problem, of course, is that right now we have probably 
staff enough for a normal caseload. The problem is that we are at 
the bottom of the business cycle, and when business is bad you get 
a lot more work for a couple of reasons. People don't like imports, 
and also it is easy to show injury as a technical matter when the 
economy is bad. If the economy is booming and your plant is run 
ning at 100 percent capacity, you can't show that imports are hurt 
ing you.

Our caseload now is higher than it ever was in the 1970's. Last 
year's caseload, obviously, was the highest in history by a factor of 
four. We had a 600 percent increase in cases from 1981 to 1982. 
That was stretching it.

Mr. Stewart is kind in saying that we are hardworking and con 
scientious. I am sure he will have some less kind things to say. He 
has a legitimate point of view to advance, but I think that we are 
balanced.

Chairman GIBBONS. First of all, granting that all developed coun 
tries practice some form of targeting at one time or another in 
their career, some with less government intervention than others, 
and some for different purposes, such as national defense and 
things of that sort, the man on the moon and all of that.

Mr. HORLICK. Right.
Chairman GIBBONS. Would it be productive if somehow we had 

enough people to take on these targeting matters as soon as they 
begin?

In other words, as I see it, Japan has come as close to perfecting 
the targeting operation as anyone so far. Their success in that field 
is going to spread and is spreading to Korea and to other countries, 
Central and South American countries, countries in Europe, and 
everywhere else.
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One of our problems is that every time we have a case, we have 
to develop the information. Could we productively spend some good 
investigative hours as soon as a country begins to target?

Mr. HORLICK. We are very concerned about targeting, as you 
know. You have heard it from the Under Secretary. Targeting per 
se may not be the most important thing going for the following 
reason and only for the following reason, it will not always work 
right.

Chairman GIBBONS. That is right.
Mr. HORLICK. The European steel industry was a targeted indus 

try and it is a disaster. The $35 billion that the West European 
countries have spent on their steel industry wasn't invested in 
something that would have been better for them. This is the seam 
less webb, and we have probably benefited in some areas from all 
the money they pumped into steel, even though it hurt our steel 
industry, which it clearly did. The Japanese have done an extraor 
dinary job in some industries, not all industries, of targeting.

Chairman GIBBONS. Correct.
Mr. HORIJCK. It is a concern when they t_*rget. To me what tar 

geting means is artificially trying to shift comparative advantage, 
and there is clearly a problem there with Japan. I think the most 
important single thing is an open market in Japan, because they 
can target all they want, as long as we can sell the same things 
there.

The Japanese Government doesn't have a lot of .noney, it is a 
very tightfisted outfit. You were just there, and I don't know 
v/hether you went in many offices. Let me put it this way, they are 
more crowded than congressional staff offices.

If we could get into the Japanese market from day one of a prod 
uct, the targeting wouldn't be as much of a problem. It is that they 
get to build these industries with government assistance behind 
that protection, and I think most of the people who are complain 
ing to you about targeting will tell you the same thing.

The semiconductor people would tell you that they wouldn't have 
to worry about Japanese semiconductors if they could have sold 
there, because there wouldn't have been any. One hundred and 
thirty-two million dollars, no matter how well-spent, wouldn't have 
had a chance. Texas Instrument had to fight tooth and nail tc get a 
chance to sell something there, and they have been very restricted.

It is something that I don't think the countervailing duty law 
will handle perfectly. Even if we investigate in advance, we still 
have the injury problem. More important, the problem is a world 
wide one. The marginal cost of a semiconductor is small, which 
means that you have to make a lot of them to recover your re 
search and development costs. That meam that you have to sell all 
over the world.

The semiconductor industry is hardly unsophisticated. I have 
great respect for them. What they are coming to you and telling 
you is that they want zero tariffs around the world. They don't 
want to close off the U.S. market. What they want is into the Japa 
nese market. They also want no unfair trade from Japan or any 
where else.

Chairman GIBBONS. What it looks like to me is that the whole 
process of targeting, which involves other steps, means protection
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of your domestic market while you target, while you develop your 
product. If we defined it properly, would it be a countervailable op 
eration?

Mr. HORLICK. The protection of a domestic market, I am just re 
luctant to countervail, crudely, because we do it. Any industry with 
high tariff rates here will oppose us countervailing. Any industry 
that exports that has high tariff protection here would oppose that.

Chairman GIBBONS. We have some industries with high tariff 
protection because historically they have had them, but we have 
never had a program of targeting within those industries.

Mr. HORLICK. I know.
Chairman GIBBONS. What I am saying is that the combination of 

targeting accompanied by an artificially high tariff barrier then be 
comes a bounty that is reachable under perhaps changes in the law 
that we could make.

Mr. HORLICK. I think that you would have to change the law. 
Again, I think, before doing that I am wary of what the Europeans 
would do to our exports. They would countervail our tariff barriers. 
Textiles which have a high tariff rate here, in particular would be 
the ones to bear the brunt. The Europeans don't like us sending 
textiles there. They would say that we are targeting in some way 
or another. That is a balance that Congress has to strike.

Chairman GIBBONS. In the Japanese process, as I understand it, 
they actually pass an act of the Diet.

Mr. HORLICK. I am sure that we could define it, but others would 
find their own way of getting at it.

I am not defending the Japanese in any way, shape or form.
Chairman GIBBONS. I am just trying to get information from you.
Mr. HORLICK. I am not sure, but I think it would be hard to it 

under countervailing duties. Again, even with countervailing 
duties, you don't hit those crucial third markets.

Chairman GIBBONS. I understand that you can't get third mar 
kets, but you can make that practice so unattractive, just because 
of the size of this market, that people will refrain from using that 
technique. If they can't get into this market, getting into other 
markets probably is not that attractive to them.

Mr. HORLICK. If the price of semiconductors in the United States 
rises, it is going to make our computers less competitive interna 
tionally, I am sure you all know that. Again, my own personal pref 
erence is not to rewrite the countervailing duty law to take care of 
it with something like reciprocity legislation or 301.

At some point, the whole nature of trade policy and opening 
markets is using our market as the carrot that forces other people 
to open their markets. There is nothing novel about that. That goes 
back to 1934 and Cordell Hull. But it is a very difficult problem, 
and one that is a very important concern for this administration 
and the Congress. We have seen foreign governments artificially 
shift comparative advantage through a complex set of processes.

Chairman GIBBONS. We appreciate every effort you and the rest 
of the administration can make in helping us sort out this problem. 
We obviously have a very complex problem that is perhaps not as 
important as international monetary policy, but it is very impor 
tant as far as competitive advantages are concerned.

Mr. HORLICK. I fully agree.
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Chairman GIBBONS. Are there questions of Mr. Horlick?
Mr. VANDER JAGT. Mr. Chairman, I just want to congratulate the 

witness on a very excellent job. I have enjoyed the dialog with my 
colleagues. I particularly enjoyed your conversation with Mr. Pease 
about the fact that you don't exactly consult with the State Depart 
ment in making your determinations.

When we wrote the law in 1979 setting up the countervailing- 
duty remedy, we went to great length to try to ineulate you. It is 
very refreshing to see that you are carrying out not just the letter 
but the spirit of the law in not letting foreign policy considerations 
intrude on the objectivity of your findings on the basis of the facts.

Mr. HORLICK. I have probably lost all my friends in other agen 
cies from what I have said here. I was in private practice at the 
time, and it was my reading of the overriding concern of the Con 
gress. I assure you that it has been our overriding concern.

Mr. VANDER JAGT. I think that this subcommittee had a great 
deal to do with putting that in.

Mr. HORLICK. Definitely.
Mr. VANDER JAGT. I am glad to see that it is working out.
The witness has been here long enough, Mr. Chairman, and I 

only want to ask one question.
Can you think of any case in the 2 years that you have been 

there where your finding or your determination would have been 
different if the petitioner had not had legal counsel? Can you think 
of a single case?

Mr. HORLICK. Yes, there have been some.
Mr. VANDER JAGT. How many, roughly?
Mr. HORLICK. A lot of them would be different by little amounts. 

Significant differences this is off the top of my head and I am not 
going to identify them I can think of one. Dumping cases, it is 
hard to say. I am thinking of countervailing duty cases, because in 
dumping cases there is a morass of numbers.

Mr. VANDER JAGT. The countervailing duty cases are the ones 
that I was asking about.

Mr. HORLICK. At least one. Not the steel cases, oddly enough, and 
not the subway car case.

Mr. JENKINS. This is a terrible blow to the legal profession. 
[Laughter.]

Mr. HORLICK. There goes my other set of friends.
Chairman GIBBONS. And the economists.
Mr. HORLICK. Yes.
I can think of a couple at least. There is no question that it 

makes a difference.
Mr. VANDER JAGT. The couple of cases that you can think of, are 

they cases where there is a little bit of difference or a significant 
difference?

Mr. HORLICK. A significant difference. It does make a difference.
Mr. VANDER JAGT. Thank you very much.
Mr. SCHULZE. Mr. Chairman.
Chairman GIBBONS. Yes.
Mr. SCEULZE. If I could follow up on your line of questioning very 

briefly.
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Gary, do I understand you correctly that you think the best way 
to look at targeting, or approach a remedy to targeting, would be 
through reciprocity legislation?

Mr. HORLICK. That is my personal opinion, but you would have to 
safeguard it so that it wasn't used for purely protectionist pur 
poses.

Mr. SCHULZE. Thank you.
Chairman GIBBONS. We will have to figure out how to do that.
Mr. SCHULZE. It does make some sense to me.
Chairman GIBBONS. Yes.
We have a quorum call, so this is a good time to stop.
[Whereupon, at 12:10 p.m., the subcommittee recessed, to recon 

vene at 1 p.m.]

AFTERNOON SESSION

Chairman GIBBONS. Mr. Ervin, why don't you go ahead and pro 
ceed. Let me apologize to you for the long time we took with Mr. 
Horlick this morning. Please go right ahead.

STATEMENT OF CHARLES ERVIN, DIRECTOR OF OPERATIONS, 
U.S. INTERNATIONAL TRADE COMMISSION

Mr. ERVIN. Thank you, Mr. Chairman.
As you know, the United States International Trade Commission 

administers, as a partner with the Department of Commerce, cer 
tain aspects of title VH, which relate to countervailing duty and 
dumping.

Specifically, the Commission has the problem of determining 
whether an industry in the United States is suffering material 
injury or is threatened with such injury or that an industry is 
being prevented from establishment by reason of the alleged unfair 
acts of either dumping, or by subsidies, bounties or grants.

The Department of Commerce, on the other hand, has the re 
sponsibility for determining whether or not a subsidy exists or a 
bounty or a grant, or how much if any less than fair-value sales 
have occurred.

I have a full statement, which I request the chairman include in 
the record. In that I do make the point that I fully endorse the 
statement made by the Chairman of United States International 
Trade Commisjsion presented to your committee on March 16,1983. 
All of our senior staff participated in and assisted the Chairman in 
developing the positions that he took in that statement and en 
dorse them.

Chairman GIBBONS. We will put your entire statement in the 
record, and you just proceed as you wish.

Mr. ERVIN. In my statement, which I would like to summarize 
extemporaneously, the Commission effectively conducts two sepa 
rate investigations.

In the first of these, it has 45 days in which to determine pre 
liminarily whether there is a reasonable indication of an injury. 
This investigation represents the following major steps:

First, we receive a petition. We normally have 1, 2, or 3 days to 
read that petition and understand precisely what it is the industry
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is complaining of. The petitions range from being relatively easy to 
understand to enormously difficult.

As a case in point, the carbon steel petitions, which ultimately 
were determined to have 93 cases, had 3 million pages of text. I 
repeat we have 3 days in which to read what the complaint is.

We, therefore, had to go through 3 million pages of text in order 
to determine the articles which would be the subject of the investi 
gation. We had to do this in 3 days in order to design a question 
naire.

The questionnaire has to gather information from the domestic 
industry, which normally the industry is not itself able to supply 
us. The information consists of domestic shipments, sales, the evi 
dence of lost sales, specific illustrations of pricing of product, and 
the profit and loss experience of each individual manufacturer on 
the product line of which he is complaining.

If such information were shared by the industry, there is the pos 
sibility of an antitrust violation. Thus, the very core of the investi 
gation is not normally contained in the petition. In my view, it was 
not contained in the 3 million pages that were submitted as the pe 
tition in the major steel cases.

We have to assemble such a questionnaire and, where we can, 
field test it. In the case of the steel cases, we had a questionnaire 
that was 250 pages, and only typing it took 3 days.

In the 3 days in which we were typing it, we had the following 
major events, which will illustrate the fact that we are dealing in 
real days and not in work days.

On the third day we had the heaviest snowstorm in the history 
of Washington, and one part of the Federal Government an 
nounced to the rest of the Government that it had closed down. 
However, since Congress did not provide us an exemption from the 
calendar when the rest of the Government closed down, we contin 
ued at work.

The following day, you may recall, the flight of Air Florida 
crashed into the Potomac River and Washington, D.C., was essen 
tially shut off from Virginia. We had no exemption from time for 
that either.

The third day on which this questionnaire was to be completed 
turned out to be Martin Luther King's birthday in which the Dis 
trict of Columbia essentially announced that our clerical staff 
should take the day off as a holiday.

On the seventh day, we mailed a questionnaire of 250 pages, 100 
copies. We received back on the 26th day the responses to that 
questionnaire which we estimated to have 265,000 pieces of infor 
mation all of which had to be tabulated.

It was tabulated, and at the end of the 31st day we delivered to 
the Commission an 875-page report of the economic conditions in 
volving 93 separate cases divided by nine countries and seven prod 
ucts.

It was a work of such a magnitude that I honestly believe no one 
else in the Federal Government could ever have accomplished it. 
We immediately went to trial on those cases. The suits have lasted 
a year and a quarter on what was done in 31 days. We have not yet 
had a court decision.
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This was, of course, a bizarre illustration of the effort, but the 
effort includes more. There is an opportunity for the public to come 
forward and there is a conference, which I direct, in which the par 
ties have an opportunity to present oral-argument.

Quite frankly, as Mr. Horlick observed, the petitioner is pre 
pared. He is ready. He has thought about his petition. He has 
thought about his argument, but those opposed to the petition are 
frequently unprepared. So a great part of the public hearing is to 
give the respondent, who is frequently choosing counsel a day or 
two days before the public hearing, the maximum opportunity to 
state his or her case.

A hearing normally occurs on the 28th day, following which 
there is an opportunity for brief from the parties. These briefs nor 
mally also arrive at the Commission's desk on the 31st or 324 day 
of the investigation.

You will notice always the reference to "day" in my comment be 
cause every day has a distinct meaning when you are attempting 
to do a complete industrial analysis in such an extraordinarily 
tight time schedule. No day can be missed nor was missed. In the 4 
years that I have held my job, the Commission has never been late 
by 1 day.

After completing the Commission's determination in the prelimi 
nary stage, another period begins. Normally the Commission is 
taking no action during this period. This is the one Mr. Horlick re 
ferred to as the one in which the Department of Commerce con 
ducts its investigation to determine whether there are bounties, 
subsidies, or grants, or whether foreign producers are selling 
within the United'States at less than the cost of production.

After Mr. Horlick makes a preliminary determination, we nor 
mally begin our final investigation. The final investigation includes 
elements that are repeated from the preliminary case. Normally, 
obviously, you have done a great deal of work which is extremely 
valid. But in the final investigation, we have that most priceless of 
all qualities, time.

We now can go back and try to determine whether we were cor 
rect in determining what was the industry that was directly com 
petitive with the imported article. We also have the opportunity to 
examine more completely the profit-and-loss statement that was 
submitted to us.

Quite frankly, many firms do not know what their profifc-and-loss 
experience is by article that they produce. They know what it is 
pretty well by firm. But in heterogeneous product-manufacturing 
facilities, they normally do not know what every individual product 
cost is. They use a standard cost system which rather loosely allo 
cates expenditures.

I have personally had the opportunity of auditing one manufac 
turing firm which was represented by one of the counsel who will 
appear before you later today. He was frightened of what I might 
find. What I found was that he was grossly understating his injury.

The way the expenditures were allocated was not the most favor 
able to him, because the firm does not necessarily go back and try 
to reconstruct profit-and-loss experience for a specific product. We 
have tune to do a more complete P&L analysis.
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Another example of something that we do in the final case that 
is critical deals with the evidence of lost sales. It is normal for cus 
tomers in the United States to answer a question, when asked by a 
salesman, "Why didn't you buy from me," to come up with an 
answer like, "I bought from the importers," just to get them riled a 
little bit or, alternatively, to give the argument that they bought 
for some reason other than price reliability, quality, maintainabi 
lity, or some other product feature.

It is very difficult for us to go back and try to verify the reason 
for an article actually being sold. Some of it is just to protect 
sources. Responses are given to us in order that the importer is not 
kept out of the American market, or that the domestic firm won't 
have to pay a duty in addition to the selling price. There is an ele 
ment of that.

There is also an element of confusion where the person who is 
responding to our call doesn't really remember exactly why they 
did something 6 to 9 months ago. There were many factors in their 
mind that were not fully documented. Sometimes they are fearful 
that in some way or another they are going to be involved in a 
legal proceeding over a matter in which they have no interest.

It takes time to work through these to determine whether or not 
the article that was sold in the United States was really sold on 
the basis of the underselling which was caused in substantial part 
by the unfair act. So we use the time for all of these improvements 
in our final product.

The Commission also conducts a public hearing in the final in 
vestigation. I conduct it in the preliminary, the Commission does it 
in the final. There is for that public hearing a prehearing report, 
which is prepared by the staff and which states what the staff has 
found out, which allows the parties to focus on the information 
which the Commission has before it for purposes of rebuttal, argu 
ment, or discussion.

From all of this, the final questionnaires, Mie final staff report, 
the argument and the public conference, tho public hearing, the 
briefs that are submitted from the parties, the Commission must 
make a decision. The volume of information before the Commission 
is sometimes enormous. It can be measured in feet.

It is, therefore, necessary for the Commission frequently to have 
a briefing from the staff, either privately in their office or publicly, 
where the staff attempts to focus on the issues that seem to be 
most relevant to the staff.

The Commission, having made its decision, must state its rea 
sons. Unlike many of the reasons which are stated sometimes by 
the President for his reasons for doing something which is con 
tained in a page of a presp release, the reasoning stated by our 
Commission must be complete, must be fully documented to the 
record, because that statement of reasons will be examined by at 
least one of nine judges in the Court of International Trade for 
purposes of relevance, germanoness, and it can be challenged on 
the grounds of being arbitrary, capricious, or whimsical, if it is not 
based completely on the record, with record citations given. There 
fore, the drafting of opinion, or the completion of this argument, is 
one of great art and a substantial burden to both the Commission 
ers and most of the staff.
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We complete this work, and essentially we have had 45 days at 
the beginning of our case to do preliminary determination of rea 
sonable indication of injury, and only 45 days after the final act of 
the Department of Commerce to make the final determination of 
injury. After those very time compressions, we then have the court 
review procedures which can literally last a year or more.

A number of questions were asked. I am not sure if it is appro 
priate for me to try to answer any of these questions at this time. I 
will be happy to do so.

Chairman GIBBONS. Please go ahead and go through them. It will 
save time.

Mr. ERVIN. I know you, Mr. Chairman, first asked the question of 
Mr. Horlick of whether targeting could not be included as an 
unfair act under the countervailing duty laws. He responded, at 
least preliminary as I understood his position, he thought they 
could not.

As you are well aware, you have given us a special study under 
section 332 to do a general economic study of targeting, and we ob 
viously have the problem of trying to define what targeting is and 
how you can try to prove targeting. We hope that we can give you 
some opinion on this matter. We cannot today.

I would suggest that the committee consider, while it is waiting 
for our report, as well as considering other matters, the possible 
use of statutes that were originally intended for another purpose, 
namely, section 406 of the Trade Act which now deals with non- 
market economies.

It is possible that it will be conceived, after thorough examina 
tion, that some organization like the Commission could be used to 
examine all the surrounding circumstances of a country's acts, 
which can be very complex and very debatable in their impact.

Some organization like the Commission could make a reasonable 
indication that this constituted targeting under an act, and that it 
might also say that this gives the threat of market disruption.

As a result of this, such a body as the Commission might then be 
able to make a recommendation to the President on what to do 
about it, if the countervailing duty statutes, for the reasons that 
Mr. Horlick gave today, were not directly usable.

You, Mr. Chairman, and I believe Mr. Schulze, . ad I know one 
other member of the committee, were interested in the problem of 
dealing with nonmarket economies. What do you do about systems 
in which you can get no cost of production information whatever, 
these being nonmarket economies, or whose basic policies are to 
support with subsidies, bounties and grants, the production of ex 
ports. How do you deal with them?

Obviously, we have this preposterous idea, which Mr. Horlick 
was quite frank to admit is laughable and we all understand it, of 
trying to select another country at a similar stage of development, 
and use that country as the country surrogate for the cost of pro 
duction, and try to get from that country what the costs of produc 
tion are.

This produces the result that we saw in menthol, using Paraguay 
as a substitute for China, we admitted this made no sense, or using, 
in the famous golf cart case, Canada for Poland for the cost of pro*
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duction. As Mr. Horlick said only moments ago, you can come up 
with any number you want.

Is there a solution for applying fair trade to nonmarket econo 
mies? That is the basic question. I sat in a meeting approximately 
4 years ago with 85 people, all seriously concerned about the trade 
laws of the United States, discussing this question, and there was 
no real answer that was developed in 2 days of meetings.

There have been, however, only nine cases filed under the stat 
ute which was intended to deal with the question of nonmarket 
economies, where you were not dealing with countervailing duties 
and dumping, section 406.

It is conceivable, as a practical matter, that you cannot apply 
countervailing duty and dumping to nonmarket economies. What 
we must do is to revise section 406 to make it more usable and to 
give a message to the bar that it is a more necessary part of trade 
problems that relate to those products from that origin.

In the Chairman's statement, which I referred to and copies of 
which I made available to the members in the pack of information 
which I made public, the Chairman and the staff did make a few 
suggested revisions in the portion of countervailing duty and anti 
dumping laws which we administer.

First, in terms of judicial review, as Mr. Horiick has commented, 
the ability to sue the Commission and/or the Commerce Depart 
ment at any point in the proceedings is a burden for the Commerce 
Department. It can be a burden for the Commission only where the 
Commission finds in the negative.

Therefore, we can defend pur actions successfully there, or at 
least if we can defend our actions, after we have found in the nega 
tive, it is not an unnecessary burden. It is not a burden which is 
causing us to constantly be distracted from the normal course of 
our work. Therefore, judicial review is a problem, but it is not one 
that is impossible for us. We have 31 active cases today.

In the comments made by our Chairman, he suggested to the 
committee the possibility of giving instruction to our commission 
ers on whether or not to use cumulation in dealing with injury.

The doctrine has this problem. If there are 17 countries, each of 
which is sending into the United States only 1 percent of the total 
consumption of a specific article, no one of them means very much. 
Then it is quite easy to find in the negative.

Does the Congress intend that we accumulate across all of the 
countries which might be exporting goods into the United States? 
We on the senior staff have discussed this matter, and we feel the 
instruction is adequate, that in effect the Congress has instructed 
the Commission to use its own judgment.

Nevertheless, the Congress may wish to examine this question. I 
am sure members of the bar will advise the Congress to do so, to 
state clearly whether or not cumulation is mandatory or strictly 
optional.

Another issue contained in our Chairman's statement, which is a 
possible revision in the law that would help us, deals with a debate 
which is currently underway between our commissioners and gen 
eral counsel. It deals with the question of whether in the final case 
the Commission should consider in causal connections between the
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unfairly traded articles imported into the United States, the mar 
gins that are found by the Department of Commerce in their work.

We would be happy to work with your staff in order to further 
discuss the debate and possibly give you language that would be 
useful if you sought to revise the law.

Last, we have a potential problem, but it is not an immediate 
problem. Let me describe it to you because it affects all of our 
work.

We are, obviously, an independent body. Our budget does not go 
through the President, but our questionnaires do. Under the Feder 
al Reports Act, it is necessary for us to have clearance of all the 
questions which we ask in a written form, in the form of question 
naires, when we send them to more than nine parties within the 
United States.

It is impossible to conduct a 45-day case when it takes at least 60 
to 90 days to get clearance from 0MB of a questionnaire. We have 
worked out with OMB an arrangement, which is satisfactory to us 
at this time, where they give us a generic clearance, and then they 
give us what is called an information budget, meaning the total 
amount of burden which we can charge against the American 
public to answer our questionnaires.

So they do not see our questionnaires under countervailing 
duties and dumpings, but none of that is in the law. A future direc 
tor of OMB might come in and say, "Sorry, we don't want you to 
burden the American public any more. We are going to remove 
this arrangement that we have given you," and, practically speak 
ing, putting us for a period of time out of business.

I have been in that condition before, and I frankly ignored the 
law and sent questionnaires anyway. So far I am not yet in prison. 
But this same problem affects the conduct of all of our cases.

When you send us a section 332 investigation, we do not have 
such an arrangement with OMB, and OMB does, as the normal 
course of their work, require notification that we have requested a 
questionnaire, to answer a question that you have raised, in the 
Federal Register, giving the opportunity for the public to come for 
ward and debate whether or not we should be asking the question 
in the first place.

OMB reserves the right to approve or disapprove of our question 
naire and, in the course of doing so can, by sheer time, be forced to 
ask questions in a fashion that OMB requests. This does not per 
tain currently to the administration of the countervailing duty and 
antidumping, but it does relate direction to section 332, and I think 
the committee might well consider removing that authority from 
OMB.

I have now summarized briefly my statement and observations. I 
will make a few quick statistical additions which I think will con 
vince the committee, as it has me, that the basic act is working.

The first question I would imagine you would want to know is, is 
it possible for the Commission to find in the negative, not necessar 
ily is it possible for the Commission to find in the affirmative, be 
cause that is the easiest thing in the world to do?

The record of the Commission from January 1, 1980, to April 11, 
1983, in preliminary investigations on antidumping, the Commis 
sion found 97 in the affirmative, 35 in the negative. Eight were

22-516 O 88- 5
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others, and I could discuss these others, but I think it is a distrac 
tion.

Thus, the Commission has been able to do what the Congress in 
tended, which is to use the preliminary phase to eliminate cases 
which a majority of the 6 you will remember that under the law 
where it is split 3 to 3, it means that it is an affirmative finding  
where majority of the 6 determined that there was not even a rea 
sonable indication that an industry in the United States was mate 
rially injured by the alleged unfair act: 97 to 35 hi preliminary in 
vestigation on antidumping, and 69 to 52 affirmative findings in 
countervailing duty. In both cases, therefore, the Commission has 
done what I think the Congress intended it to do, which is to cut 
out the cost of these protracted and expensive proceedings which 
could have gone on with very weak cases.

The next major question that I would have asked, let's say you 
carry on the cases after this exhaustive work you have just de 
scribed in the preliminary phase, is it possible for the Commission 
to reverse itself and find affirmatively in the preliminary phase 
and find negatively in the final phase, because the standard of 
proof is higher?

The record, I think, will answer that. In dealing with antidump 
ing cases, the Commission had 97 affirmative findings, of these 12 
went affirmative and 3 negative. Eighty-two had something else 
happen to them and, of course, the great bulk of these were the 
steel cases that were withdrawn at the last moment. Thus, we have 
an illustration of 15 cases on which there was a final vote, and the 
Commission found in the affirmative 4 to 1. But it was able to 
change the vote, and did change the vote.

In countervailing duty cases, where there were 69 affirmative 
cases, in the final cases 14 went affirmative and 6 went negative, 
14 to 6. Again, the Commission was able to use the time given in 
the final case to perfect the case to a point that, given a higher 
standard, it did find in the negative.

These are the ways in which the Commission has contributed to, 
I think, the intent of Congress, the reduction of cost and the effi 
ciency of operation.

The total number of cases that we have conducted under the new 
act was reviewed in the chairman's statement. They are totally un 
precedented in the Commission's history. The Commission has con 
ducted a total of 251 countervailing duty cases, including 137 pre 
liminary investigations, 159 dumping cases. To do this work, the 
Commission in 1982 spent approximately 84 man-years of effort.

Thus far, we have been a successful screening mechanism. We 
have not been reversed by the courts due to error, whimsicalness 
or arbitrariness although we have been thoroughly examined in 31 
cases. We feel that we have saved everyone money in spite of a 
flood of cases which have caused us to lose substantial portion of 
vacations and Christmas. For over 2 years, we have coped.

Thank you.
[The prepared statement follows:]
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STATEMENT OF CHARLES W. ERVIN, DIRECTOR OP OPERATIONS, INTERNATIONAL TRADE
COMMISSION

Good morning Mr. Chairman and members of the Subcommittee. I was invited to 
speak briefly on a panel with Mr. Horlick on the Commission's administration of 
Title VII of the Trade Agreements Act of 1979, referred to as countervailing duty 
and antidumping cases.

I would like to endorse completely the statement of the Chairman of the U.S. In 
ternational Trade Commission presented to the Committee March 16, 1983. All the 
senior staff participated in and assisted the Chairman in developing the positions in 
his statement.

INTRODUCTION

The U.S. International Trade Commission (Commission) conducts injury investiga 
tions under three different statutory provisions. These include all cases where 
dumping is alleged to be occurring. See Section 731 et seq. of the Tariff Act of 1930, 
(Tariff Act), as added by Trade Agreements Act of 1979, § 101, codified at 19 U.S.C. 
§ 1673 et seq. (Supp. Ill 1979). The Commission conducts countervailing duty investi 
gation? for products from countries which are parties to the Subsidies Code or have 
unclertakine substantially similar obligations. See Section 701 et seq. of the Tariff 
Act, 19 U.S.C. § 1671 et seq. (Supp. Ill 1979). It also conducts injury investigations 
for products from other countries if the product in question enters the United States 
free of duty. See Section 303 of the Tariff Act, as amended, 19 U.S.C. § 1303 (1976 & 
Supp. Ill 1979). The Commission's investigatory procedures and the timeframes in 
which the investigations must be carried out are identical under all three of these 
provisions. Regulations applicable to the Commission are found in 19 C.F.R. Parts 
201 and 207 (74 Fed. Reg. 6189 (1982)).

STATUTORY DEADLINES

Initiation of investigations at the Department of Commerce
The Commission does not have the authority to self-initiate an antidumping or a 

countervailing duty investigation. We only investigate pursuant to a petition filed 
with us and with the Department of Commerce (Commerce) or when we are notified 
by Commerce that it has self-initiated an investigation.

Both antidumping and countervailing duty investigations can be initiated by the 
Department of Commerce of by filing a petition both with Commerce and with the 
Commission. 19 U.S.C. §§ 1671a(a) & (b), 1673a (a) & (b). Within 20 days, Commerce 
determines whether the petition alleges the elements necessary for relief (material 
injury to a domestic industry by reason of subsidized or dumped imports) and in 
cludes information reasonably available to the petitioner suporting the allegations. 
If the determination is affirmative, Commerce begins an investigation to det ermine 
whether subsidization or LTFV selling exists. If Commerce's determination is nega 
tive, the proceedings end. 19 U.S.C. §§ 1671a(c), 1673a(c).
Injury determination by the Commission

Within 45 days after a petition is filed or an investigation is initiated by Com 
merce, the Commission determines whether there is a reasonable indication that 
material injury to a domestic industry exists by reason of the allegedly dumped or 
subsidized imports. 19 U.S.C. §§ 1671b(a), 1673b(a); 19 C.F.R. §§ 207.12, 207.17 (1981). 
See 19 C.F.R. § 207.26 (1981) (factors considered in determination of material injury).
Effect of preliminary determination by Commerce or Commission

If the Commission's determination is negative, the proceedings end. 19 C.F.R. 
§ 207.18 (1981). If the Commission's determination is affirmative in a countervailing 
duty investigation, within 85 days of institution of the case, Commerce makes a pre 
liminary determination, based on the best evidence available at the time, of wheth 
er there is a reasonable basis to believe or suspect that a subsidy exists. 19 U.S.C. 
§ 1671b(b). In extraordinarily complicated cases, this determination is made within 
150 days. 19 U.S.C. § 1671b(c). In antidumping cases, Commerce has 160 days in 
which to make a preliminary determination on dumping margins, and 210 days in 
extraordinarily complicated cases. 19 U.S.C. § 1673b(b) and (c).

If Commerce's preliminary determination is affirmative, Commerce (i) r quj[res 
bonds or cash deposits to be posted for the imports in an amount equal to the esti 
mated net subsidy or the margin of dumping, and (ii) continues its investigation. See 
19 U.S.C. §§ 1671Wd), 1673b(d). The Commission initiates an investigation to deter 
mine whether injury exists. See 19 U.S.C. §§ 1671b(dX3), 1673b(dX3); 19 C.F.R.
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§ 207.25 (1981). If Commerce's preliminary determination is negative, the investiga 
tion simply continues at Commerce, but the Commission does not initiate an investi 
gation. See 19 C.F.R. § 207.25(c) (1981).
Final determinations by Commerce and the Commission

Within 75 days (135 days in more complicated dumping cases) after its prelimi 
nary determination, Commerce makes a final determination of whether a subsidy or 
dumping exists. 19 U.S.C. §§ 1671d(aXD, 1673d(aXD & (2). If this determination is 
negative, the proceedings end. 19 U.S.C. §§ 1671d(cX2), 1673d(cX2).

If Commerce's final determination is affirmative (following an affirmative prelimi 
nary determination), the Commission makes a final determination of whether a do 
mestic industry is being materially injured before the later of (i) the 120th day after 
Commerce makes its affirmative preliminary determination, or (ii) the 45th day 
after Commerce makes its affirmative final determination. 19 U.S.C. §§ 1671d(bX2), 
1673d(bX2); 19 C.F.R. § 207.25(b) (1981). In a case where Commerce's preliminary de 
termination is negative, the Commission's final determination on material injury is 
made within 75 days after Commerce's affirmative final determination on subsidy or 
dumping. 19 U.S.C. §§ 1671d(bX3), 1673d(bX3); 19 C.F.R. § 207.25(c) (1981).
Final order by Commerce

If the final determination of the Commission is affirmative, a countervailing duty 
or an antidumping duty order requiring imposition of duties is issued by Commerce 
within 7 days of notification of the Commission's determination. 19 U.S.C. §§ 1671e, 
1673e.

COMMISSION PROCEDURES

Within these exacting statutory deadlines, the Commission's investigative proce 
dures for conducting investigations are based on our need to understand the indus 
try in question, gather and evaluate all relevant information, and make our deter 
mination.

In general, preliminary and final investigations are divided into three phases: (1) 
institution, (2) data collection, and (3) Commission action.
Institution phase

For preliminary investigations, the institution phase involves the first seven days 
of the investigation. During this time, the petition is reviewed for compliance wit i 
the applicable statutes and regulations. The Department of Commerce will ultJmr *e- 
ly decide whether the petition meets the requirements for institution. The Commis 
sion must prepare a notice of investigation for the Federal Register, plan a wo^k 
schedule taking into account statutory deadlines and other work, and assign staff to 
the investigation.
Data collection

The second phase, lasting from the third to the thirty-fifth day of the investiga 
tion, consists of data collection, tabulation, and analysis. The first step, and this usu 
ally begins the moment a petition is received, is the preparation of questionnaires 
necessary to gather the information not available from public sources. The question 
naires must be tested, which requres the assistance of industry representatives, and 
then mailed. At the same time, any necessary field work takes place, including 
plant visits.

Once the questionnaires have been returned, the information must be tabulated 
into usable form, and must be analyzed. In the interest of throughness, the Commis 
sion staff also conducts a public conference, at which representatives of the domestic 
industry and the importers, and any other interested persons, may present views on 
the investigation. The conference typically focuses the staffs attention on those 
issues which the parties themselves consider to be the key quesions in the investiga 
tion. They also serve to permit opposing parties to suggest analytical points and to 
refute arguments. See 19 C.F.R. & 204.15 (1981). The information obtained from 
questionnaires, briefs, the conference, and other sources is incorporated into a staff 
report to the Commission containing descriptions of the merchandise, the industry, 
the imports, and the trends in major economic indicators of the industry including 
profits, employment, prices, and market shares. See 19 C.F.R. § 207.21 (1981).
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Overview of Process
The third phase of the preliminary investigation, usually using the final 10 days, 

is for Commission action. During this period, the Commission holds a public meeting 
at which it is briefed by the staff and then votes. Oftentimes, before the day of the 
vote, individual Commissioners request to meet with staff members for individual 
briefings. Also during this period, the Commissioners can review the record of the 
entire investigation before the vote.

After the vote, the Commission must draft its opinions and prepare a public (non- 
confidential) version of the staff report. See 19 C.F.R. §§ 207.25-.27 (1981). The Com 
mission's views must be transmitted to the Secretary of Commerce and published in 
the Federal Register. 19 C.F.R. § 207.28 (1981).

Commission Practice
The Commission has 120 days from the date of an affirmative preliminary deter 

mination by Commerce to conduct final investigations, 19 U.S.C. §§ 1671d(bX2XA), 
1673d(bX2XA); 19 C.F.R. § 207.25(bXlX1981), and most of that time is dedicated to 
data collection and analysis. The data gathering is more thorough than in prelimi 
nary investigations, and the time permits greater depth of analysis. For example, 
Commission accountants can review the financial data provided in questionnaires. 
The most significant difference between preliminary and final investigations is the 
holding of a public hearing, see 19 C.F.R. § 201.11-.2, 207.23 (1981), preceded by a 
prehearing conference. This permits interested persons including, occas-'onally, 
members of Congress to present their views, to suggest critical analytical points, 
and to refute the arguments made by others. In short, the hearing, presided over by 
the Commission itself, focuses the investigation on the key aspects of the investiga 
tion.

Generally, the Commission has no trouble obtaining information from domestic 
industries. Considering that it is in their interest to supply us with as much infor 
mation as possible, this is not surprising. Occasionally, there is reluctance on the 
part of producers, importers and purchasers of the products under investigation to 
provide us with information. This reluctance is usually dispelled when the Commis 
sion reminds these persons that information must be provided by law, and that its 
confidentiality will be protected to the fullest extent of the law. Thus, the Commis 
sion has rarely used its subpoena power to gather information. See generally 19 
C.F.R.§ 207.8 (1981).

An impediment to gathering information is the timeframe under which an inves 
tigation is conducted, especially a preliminary investigation. If the Commission 
knows nothing about a particular industry and if representatives of that industry 
have not contacted the Commission's staff prior to filing a petition, the Commission 
is faced with the very difficult task of learning about an industry and then tailoring 
its questionnaires to the particular industry in a very short period of time. Happily, 
we nave been able to gather the information we need in all investigations, but the 
burden placed on Commission staff members under these circumstances is consider 
able.

A SUMMARY OF RESULTS

Since the effective date of the Trade Act of 1979, the Commission has conducted a 
total of 251 countervailing duty cases, including 137 preliminary investigations and 
159 dumping cases, including 115 preliminary investigation. To do this work, the 
Commission in fiscal year 1982 spent approximately 84 man years of effort. The 
Commission has found in the negative in approximately 50 percent of the prelimi 
nary countervailing duty cases and in 37 percent of the dumping cases. Thus, the 
Commission has met the objective of the law to provide a screening mechanism to 
eliminate investigations which have not met the reasonable indication of material 
injury test. The effect of these preliminary negative determinations is to reduce the 
cost of protracted actions before the Commission and the Department of Commerce 
and the disrupting effects of these actions. This saves everone money. Despite a 
flood of cases utterly unprecedented in the Commission's history, we have coped.

Chairman GIBBONS. Thank you.
In substance, you don't believe that there is any way that we can 

shorten the term. Obviously that steel case, it is a wonder that you 
got anything done with all the roadblocks that occurred, every-
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thing from Air Florida to snow to Martin Luther King all in 3 
days.

You had 3 million pages, did you say?
Mr. ERVIN. Yes, sir, two trucks. They were three-quarter ton 

trucks that were unloaded in the back of our alley at 4:30 in the 
afternoon of the first day, which meant chat we had already lost 
IV* hours when they unloaded. It took until 5:30 of the first day to 
unload, and we were not able to evon distribute those boxes until 
9:30 the next morning.

If you are interested hi how much 3 million pages is, it was ap 
proximately in boxes 4 feet nigh and 67 feet feet long.

Chairman GIBBONS. Sixty-seven feet long?
Mr. ERVIN. Essentially from where I sit to the wall, and 4 feet 

high. I happen to recall that very vividly because I was wearing a 
very heavy coat, a large leather coat. The temperature in the base 
ment at that time of jear, because the door was open, was very 
cold. It was around Ib to 20 degrees. I can tell you that when I 
looked at that pile of paper I was shaking, not because I wasn't 
warm, but because I knew we had to get into those boxes and read 
like mad. We did it.

Chairman GIBBONS. How many people does it take to read 3 mil 
lion pages in 3 days and propose a questionnaire?

Mr. ERVIN. We first had to find out how the boxes were orga 
nized. Obviously, we had to get them in an order. We concluded 
first, and most mercifully, that they were organized in 18 piles 
which then had to be rebroken by country.

Then we sat up 2 nights and read the allegations that were made 
by the three separate law firms who represented different collec 
tions of steel companies each in a slightly different fashion. When 
we read it the first time, we thought that we had done it perfectly, 
and then a ver?;, very good reader discovered that we had missed a 
product, because we had missed one whole section of an appeal 
that we mercifully got to before we sent out the questionnaire. We 
have never been corrected, so we apparently got them all.

Chairman GIBBONS. Do you think they know what they filed?
The thrust of your testimony is that you can't save any more 

time.
Mr. ERVIN. I cannot.
Chairman GIBBONS. How can we cut costs for the petition?
Mr. ERVIN. Thp most important single cost is court review, and 

the necessity to develop for court review a complete record which 
will allow a judge, who might have a year-and-a-half to review 
what you did in a half-hour, the opportunity to examine it and 
come to a conclusion. If the committee were to remove court 
review, this would greatly simplify the procedure.

Chairman GIBBONS. You are talking about the interlocutory 
court decrees?

Mr. ERVIN. On the final case. It doesn't have to be interlocutory, 
it could be a final court review. We did not have court review prior 
to 1979.

However, if you did this, as Gary Horlick pointed out earlier, you 
would run the risk that in the course of doing it there might be 
more direct political control over the results, because there 
wouldn't be a courfc involved.
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I think, on balance, as difficult as it is to come to this conclusion, 
I believe the Commission speaks with unanimity that court review 
is essential to insure the fairness an equity of the entire system, 
both as we administer it as well as the way in which the Commerce 
Department must administer it. Obviously, if you want to save cost, 
that is the way to save cost if that is a priority, with a risk to 
equity.

Chairman GIBBONS. Would you distinguish in that answer be 
tween the interlocutory proceedings, and when you have reached 
the final decision?

Mr. ERVIN. Yes. Obviously, the final decision is the one where 
the court review is the most useful. The interlocutory decision is 
the one that is the most disruptive.

Chairman GIBBONS. As far as the judicious handling of the case, 
would you feel like you were losing anything if we decided to do 
away with the interlocutory court proceedings?

Mr. ERVIN. I would not. However, tt s a very dangerous posi 
tion for me to take because the court might take action based 
upon my observation which I have made as an individual. I am re 
luctant to go further than that. We have many cases before the 
courts now.

Chairman GIBBONS. I know that, and I don't want to get into any 
specific case. What I am looking for is how procedurally we can 
save time and save money.

The previous witness, Mr. Horlick, mentioned that the interlocu 
tory cour* actions while the proceeding was going on was in his 
opinion dk itive.

My question to you is, as a professional, do you think that we 
would lose anything in the effective handling of these cases if we 
limited court action to just the final determinations of the Commis 
sion?

Mr. ERVIN. I believe that you would gain something and not lose 
anything.

You would gain the capacity of focusing attention on the gather 
ing of the case rather than the legal argument that is involved in 
the interlocutory finding, and the distraction of the one or two 
people within the Commission and/or the Department of Com 
merce who have the answers to the issues that are issue.

Chairman GIBBONS. Without going into any of the cases, can you 
give me an illustration about what kind of form these interlocutory 
interventions take?

Mr. ERVIN. Essentially, so far we have not had £hat problem in 
the Commission. The Commerce Department has.

Chairman GIBBONS. The Commerce Department has, but not the 
Commission.

Mr. ERVIN. We have it as a potential threat, but we haven't had 
any interlocutory actions. We have only actions that deal with our 
final decisions. In preliminary cases, only where the Commission 
votes in the negative, and in final cases where it votes however it 
votes.

Chairman GIBBONS. What are all these things that you have 
given me on those yellow sheets, I have not had a chance to ana 
lyze it.
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Mr. ERVIN. This is more for general information. It constitutes 
the current work approved by the Commission that is currently un 
derway. For those who are not familiar with the Commission's 
work, I have also included the annual report for 1981.

So if you wish to read this, just for general information, you can 
see the workload and the scheduling approved by the Commission 
for its current activities. The scheduling is shown in two different 
fashions. There is a summary of the investigations in white, and 
yellow represents the calendar.

Chairman GIBBONS. So today you have a hearing on certain 
rubber footwear from Brazil, India, and Spain; is that right?

Mr. ERVIN. Yes, that is correct.
Chairman GIBBONS. How long do these hearings normally take?
Mr. ERVIN. It depends very much on the commissioners and the 

way in which they operate. It is, after all, a collegiate body much 
like this committee, and there are no statutory deadlines. Some 
group of commissioners in some cases will complete a hearing 
within a part of a day, others a full day and night. In some of our 
major investigations, they will go on for several days.

The longest hearings we ever had were on automobiles, which 
went a marathon of 6 or 7 days and nights until 10 to 11 o'clock at 
night. Obviously, the subject was of extraordinary importance to 
the United States. It varies very much depending on all the sur 
rounding circumstances.

Chairman GIBBONS. I am sure you have heard from me before, 
and you have heard in these hearings here today that my objective 
for the committee is to try to limit and focus our discussion for leg 
islative action this year to the so-called unfair practices, trying to 
find a way to make the procedures more expeditious and trying to 
find a way to make them less expensive. Do you have any recom 
mendations as to what we could do?

Mr. ERVIN. I think it sounds dreadful to say no, but our senior 
staff, in dealing with this for several years, have quietly sat 
down without being in the presence of the Commission, or with 
out necessarily any reference to the outside world and quietly 
asked that same question ourselves, not once but repeatedly over a 
series of meetings that we had over two or three months. We came 
out with no magical way of increasing the time or reducing the 
cost.

I think we all agree with Mr. Horlick that there is a tendency 
that is built into our society to excessively litigate. We can do 
many of these cases ,/ith far less involvement by counsel. Counsel 
is very expensive.

Having said that, that is not necessarily the view of private indi 
viduals or corporations that seek relief from the Government. They 
seem to feel the need for having well-experienced, very costly, 
highly skilled counsel.

Mr. Horlick has observed that sometimes this counsel helps, and 
it does in our cases as well. But there are an awful lot of times 
where its total contribution is worth far less than its cost. It leads 
to far more information, far more argument, far more data for the 
specific client than we want or can use. We end up on the staff 
having the information which is what the Commission uses for its 
decision.
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Having said that, the bar is skilled. It understands us. Best of all, 
it understands how to explain this to their clients. One of the most 
effective things they can do is to limit the discussion from passion 
ate private parties to the issues of the statute, and help focus the 
nature of our debate.

They have a function. They have a role. I wish I could cost-con 
tain counsel, but I have no idea how you do that. I really don't be 
lieve that we have many effective ideas that we can offer to accom 
plish in some method what you have laid out as your objective.

Chairman GIBBONS. Have you looked at the way other countries 
make these kinds of decisions?

Mr. ERVIN. I have only had contact with the European Economic 
Community where I am generally aware of the procedures which 
they use, but I don't maintain that I or anyone in our Commission 
is highly knowledgeable about even the European Economic Com 
munity. They do not use a procedure which is as open as ours, 
where the parties have access to all of the information, where the 
debate provides true transparency.

We have set as our goal, in our international negotiations, what 
effectively we have achieved in our own country. I think it is the 
aspiration of those who administer those laws within the European 
Economic Community to more resemble us, but they haven't really 
succeeded in doing it.

I have received nothing but compliments, perhaps for self-inter 
est but I believe them to be genuine, for the administration of our 
trade laws in the United States by those who are not necessarily 
pressing interests, but haying to cope with the internal problems 
within their countries, primarily because Congress has made it a 
legal procedure and not a political procedure.

Where the Congress wants a trade issue to be a political issue, it 
can do so. It obviously has laws, or takes actions which are exempt, 
in effect. The rest of the world seems to do that far more common 
ly, and our objective should be, I believe, to move as far aa we can 
in the opposite direction.

Chairman GIBBONS, When do you think you will have an answer 
for us on the targeting?

Mr. ERVIN. Our current plan is approximately as follows: We 
hope to have a report to you on Japan in approximately 5 months. 
We have not studied targeting before, so we are only beginning this 
project. We will have a second phase covering the European Eco 
nomic Community approximately 5 months after that.

Then a third phase in which we hope to cover the other major 
countries that we believe to be targeting, which would include 
Brazil, Korea, Taiwan, and possibly Singapore, 5 months following 
that. We may be able to accelerate slightly, but we start really 
with very, very limited knowledge of the subject.

At this point, the Commission has not approved that tentative 
plan, in fact, it has not seen the outline of our work product. Obvi 
ously, in this negotiation there could be revisions as we start on 
our venture.

Chairman GIBBONS. Mr. Schulze.
Mr. SCHULZE. Thank you, Mr. Chairman.
Thank you, Mr. Ervin. I think the ITC does an admirable job 

with somewhat limited resources.
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In your opinion, if your decisions were enforceable as a matter of 
law, rather than recommendations, would they be the same?

Mr. ERVIN. Mr. Schulze, the decisions that are made under coun 
tervailing duty and dumping are enforceable under law. The deci 
sion that we make is whether or not there is injury by reason of it. 
The Commerce Department must enforce the law with the margins 
which they find. We make recommendations under sections 337, 
201 and 406.

I think that my answer to your question regarding section 337 is 
that, since the issues in 337 involve largely civil matters between 
two parties, there is no very great value in the President reviewing 
them. What it tends to lead to is dabbling by ambitious attorneys 
who find some legal point they would like to pursue to argue with 
the collegiate body of the Commission, who in turn get the Presi 
dent's franchise on a document reversing the Commission. This is 
not terribly useful or helpful.

In regard to section 201, the issues are of a nature in which the 
issues that are reviewed by the President are very serious matters. 
They deal with the foreign policy of the United States. I am reluc 
tant to assume that the Commission could take on that responsibil 
ity and, obviously, not have the information that is known to the 
President.

I give as one illustration that sticks in my mind the possible hy 
pothetical finding against Canada at the very moment that Jimmy 
Carter might have been the only person in the administration to 
know that the Canadian Government was harboring U.S. diplomats 
in Iran, and was unwilling to impose a burden on an industry at 
that moment over that delicate negotiation. That, of course, is a 
preposterous burden for American industry to bear, but it is in the 
nature of foreign relations that someone must bear that. I doubt 
that the Commission could.

Under section 406, under which we give advice, it is probably but 
not certain that the Commission's decision could be final, under 
2011 think that it cannot necessarily be final.

Had I testified on the panel on 201, which the Chairman, as I 
understand, is postponing that question, I did have a few minor 
suggestions over work that the Commission could do that might 
reduce the internal disputatiousness among the various Govern 
ment bureaus on the conduct of 201 cases.

It is my belief that the President's failure to accept a reasonable 
percentage of the Commission's recommendations on 201 has 
simply diverted the pressures that were supposed to go under law 
under 201 into other channels.

Mr. SCHULZE. I was thinking along the lines of the 201, and 
whether you would have any thoughts on locking in the President's 
ability to make recommendations to a certain percentage or a cer 
tain portion of your recommendations, so that even though there 
were some foreign-policy ramifications, to a certain degree your 
recommendations would be enforced. Do you think that 201 has to 
be entirely discretionary?

Mr. ERVIN. I think so, sir. I realize the argument in favor of a 
percentage, what is reasonable, but you begin to be manipulative 
for that purpose, actions are filed, and you begin to play a statisti 
cal game.
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I think it extraordinarily dangerous to use the escape-clause 
mechanism strictly in the end as solely a legal action which is 
what we would be suggesting. There are likely to be so many inter 
national implications from actions that not one must be responsible 
for this.

Congress and the Commission can agitate, rebel, and view with 
alarm failure of the President to pay any attention to this mecha 
nism. .1 think Presidents are foolish not to pay any attention to this 
mechanism because the pressures will come at them anyway, only 
they will come in less viable forms.

The advantage of the Commission is that it is a place where six 
people are listening to this for months, subject to court review 
where there is an opportunity for all of the frenzy to be played out 
in an orderly, systematic, and equitable environment. When the 
President will not accept a reasonable percentage of these cases, 
they come to him from his campaign contributors or through other 
pressures.

Maybe the future will teach Presidents that they should take a 
reasonable percentage, even if they don't like some of the Commis 
sion's recommendations, even though they are not perfect, as a way 
of implementing the law that they themselves agree to under 
GATT, and as a way of conducting as a general statement our in 
ternational trade policy, rather than a series of ad hoc committees 
that go by plane all over the world trying to work out deals on this 
subject or that subject, which seems to be the alternative.

Mr. SCHULZE. So, in your opinion, if 201 decisions were enforce 
able as they were rendered, there would be no change in the pat 
tern that we have seen in the past? That extra burden would not 
influence the Commission?

Mr. ERVIN. No. I say that casually, but it depends obviously on 
the volume of cases. But we can cope with what we have had. WG 
have shown that we can. I, therefore, think that we can cope with 
what we can reasonably expect.

Mr. SCHULZE. In your opinion, the Commission doesn't say, "This 
is just a recommendation, so that we don't have to be too exact on 
it, they do feel that they have researched it thoroughly and that 
this is the best solution?

Mr. ERVIN. In terms of that which they are asked to do. What 
the Commission does not do is the section 202(cX3) law which 
means the Commission does not consider the foreign-policy implica 
tions, and it doesn't really consider the impact on the consumer. 
Broadly speaking, it doesn t consider the job cost.

The press is full of how much job costs there are for any recom 
mendations that the Commission comes up to. I have sat with the 
Trade Policy Staff Committee, and I have heard economists come 
up with numbers related to job costs. The difference between the 
high and low is a factor of four or five times. We do not have a 
science which allows people of similar training to come up with a 
number that actually says what the job cost is.

I would argue that one way to reduce the disputations of all of 
these individual factions that are trying to use this number is to 
use one number, and assign the task of developing that to the Com 
mission, because we are not trying to sell anything.
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I am not sure that this would turn off all of these economists 
that are coming up with numbers to prove their point. But it is 
something that we do not consider for our opinion. The Commis 
sioners do not look at the cost of jobs for a given remedy. Under 
the statute, that is not currently their assignment, but the Presi 
dent is supposed to do that.

Mr. SCHULZE. Thank you, Mr. Ervin.
Thank you, Mr. Chairman.
Chairman GIBBONS. Mr. Pease.
Mr. PEASE. I have no questions.
Chairman GIBBONS. I want to thank you for your help. I hope 

that you will proceed as rapidly as you can on the targeting studies 
that we have asked you to make, and that you will consult with us 
as you go along. I hope you will continue to try to find ways in 
which we can reach the goal of moving faster.

Let me ask you, since you have not looked at targeting before, 
would it be helpful if we provided or requested you to look at spe 
cific targeting operations in specific countries?

In other words, suppose the Ways and Means Committee or the 
Finance,Committee, through one of our inquiry procedures, asked 
you to start on these and look at them, and see how much time 
could be saved?

Eventually, some of these targeting operations are going to end 
up before your Commission. As I look oack at Japan, they have 
told us that they are going to target this and they are going to 
target that. We have sort of said, we will wait 10 or 15 years and 
see what happens. Then 10 or 15 years later, we end up with a 
whole group of cases and a lot of political protestation that we 
should have seen coming, but we just didn't do anything about it.

Have you thought about that at all, what we could do to perhaps 
speed up the decisionmaking, the information collecting?

Mr. ERVIN. No, sir, we are at such a preliminary phase that I am 
iust trying to get an exercise underway. It is, of course, quite possi 
ble that, on the basis of your trip alone, you have put together a 
list of very specific issues you would like to have researched, which 
could be more focused to us than our generating from the general 
literature, secondary literature primarily, such a list.

Chairman GIBBONS. Yes,
Mr. ERVIN. That could be easier for us to respond to rather than 

the general topic which is not really highly structured at this 
moment, but is just becoming structured. Clearly, one of the things, 
for example, that is structured is the 64-K chip question, which 
has a lot of secondary literature, many people have commented on 
it.

Chairman GIBBONS. Yes.
Mr. ERVIN. There may be others.
Chairman GIBBONS. As I look at targeting in Japan, they go 

through a very elaborate process of deciding what they are going to 
target, at least they apparently are doing that now. I don t know 
how long they have been doing it.

A part of it, of course, is the history of Japan, and its forced re 
covery after World War II. It had to allocate resources. It had to 
try to do all those things in order to survive. It seems to me that 
they have sort of edged from that practice over to their current in-
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dustrial policy, which is probably a normal transition that you 
would make.

Targeting, as I understand it, is being developed in Japan now, is 
an elaborate public discussion between the industry and Govern 
ment, including the academic community, about what are the areas 
of future development of industry within Japan. The Government 
will submit eventually a recommendation to the Diet in the form of 
legislation. The Diet usually passes it without a lot of amendments.

Then the whole public process goes on, of selecting the industries 
involved, the contractors involved, so to speak, and the whole proc 
ess goes on for quite some time, and there is a general public dis 
cussion of it. We obviously have known about it, but we obviously 
have not paid much attention to it.

I guess it is like some forms of cancer, there is a long time be 
tween, for instance, an excessive exposure to the sun and skin 
cancer in the average human being, and most people don't relate it 
until it is too late to do anything about it.

That is about the same way we have looked at some of the Japa 
nese processes. It takes a long time to target an industry or target 
a product, or a group of products, and by the time we get around to 
recognizing the danger, it is almost too late to do anything about it.

My question is, based upon your experience, Would it help, 
would it shorten time, would it perhaps save money if we directed 
to go into these things when we first begin to learn about them?

Mr. ERVIN. I don't really know enough about what we, ourselves 
in the Commission, can finally do to fully answer your question. 
We run the risk of dispersing our resources over a great number of 
different subjects  

Chairman GIBBONS. I realize that.
Mr. ERVIN [continuing]. And having a somewhat limited outcome 

as a result.
I envioion the possibility that targeting becomes a statute, it be 

comes as full of meaning in the words of the statute as we have the 
meaning and the words in our countervailing duty and antidump 
ing statute, which evolved over a period of time, a body of law and 
practice, which can be applied to deal with the problem. We are at 
the first days of this.

I could be very wrong and targeting could end up to be just the 
1983 buzz word. I am not content with that because state interven 
tion is occurring in Japan not only hi export industries, but also in 
depression cartels, as they are called.

Chairman GIBBONS. Yes, that is correct.
Mr. ERVIN. They can be arguably as unfair in the sense that they 

exclude more efficient and cost effective producers from entering 
their market, as are the so-called export incentives. It is a big topic. 
I hate to try to promise a particular tactic when I am really not 
certain of my own position.

Chairman GIBBONS. Fine, that is a fair answer.
That is all the questions we have right now. We may have more 

for you in writing.
Our next witness is from the American Mushroom Institute. 

Would you please come forward, Mr. DiCecco and Mr. Kooker.
Mr. SCHULZE. Mr. Chairman, if I may. It may go without saying 

that I would like to welcome Mr. DiCecco, who is a constituent of
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mine, as you might have guessed from his topic. He is a very out 
standing member of the business community in the southern part 
of Chester County. I want to give him a warm welcome to our com 
mittee today. 

Chairman GIBBONS. Fine.

STATEMENT OP THOMAS DiCECCO, JR., PRESIDENT, THE OXFORD 
CORP., ON BEHALF OF THE AMERICAN MUSHROOM INSTITUTE
Mr. DiCECCO. Mr. Chairman and members of the committee, my 

name is Thomas DiCecco, Jr. I am president and general manager 
of the Oxford Corp., Oxford, Pa., a small mushroom-canning firm. I 
am here today representing the American Mushroom Institute, a 
national mushroom industry trade organization based in Kennett 
Square, Pa.

The AMI consists principally of mushroom farmers, although 
membership also includes supplier associate members and the few 
remaining mushroom canners that have yet survived the adverse 
impact of imports, principally from Communist China, Hong Kong, 
Macao, Taiwan, and Korea.

Since 1964, the U.S. mushroom industry has been investigated by 
the International Trade Commission 10 times. As a result of most 
investigations, the FTC recommended the imposition of quantitative 
restrictions upon exporting countries.

Quantitative restrictions were never imposed, although other 
methods of remedy were attempted. The consultations held with 
exporting countries were futile. Voluntary restraints were ignored.

The increased tariff was offset by the nearly concurrent admis 
sion of Communist China as a trading partner who simply adjusted 
their base prices to compensate buyers for the higher tariff. No in 
tended plan of remedy has worked for our industry. The increase 
in the tariff rate has, however, enriched the general fund by over 
$31 million and not a nickel of it has come to aid the mushroom 
industry.

Another remedy provided by the Trade Act is adjustment assist 
ance. A Presidential order provided expedited adjustment assist 
ance for the mushroom industry. My firm has been tediously work 
ing on such an application for nearly 4 years.

Although our loan application was approved last week, we are 
doubtful that funding will ever occur because of the many contin 
gencies added to the approval which were not included in the prior 
data submitted by my company as requested by the Department of 
Commerce. Many other firms have requested assistance and have 
been certified as injured, although they were unable to deal with 
the unsurmountable bureaucracy posed by Commerce.

What can be done to provide meaningful assistance or remedy? A 
formula for automatic trigger action should be instituted.

From 1971 to 1981, U.S. mushroom consumption increased 250 
percent. During that same period, imports increased 344 percent. 
During the last 3 years alone, mushrooms from Communist China 
alone increased from 265,000 to 27.4 million canned pounds.

An import impacted industry such as this should not have had to 
appear before the ITC 10 times asking for some preservation of its 
marketplace and receiving nothing. If a situation must be consid-



607

ered by the ITC, it should be accomplished promptly. The existing 6 
to 12 months used for an investigation is too long, particularly with 
continued market disruption during the investigation.

Beyond the ITC there appears to exist an extreme lack of desire 
to enforce the congressional intent of the Trade Act with respect to 
remedy. The discretionary aspect should be removed. ITC recom- 
mendationo should receive affirmative action. Impacted industries 
must be compensated. If unfair trade, as the mushroom industry 
has experienced, is mandated for the need of some strategic alli 
ance, consideration must be given to those directly affected.

Finally, competent individuals and agencies must be charged 
with expeditious administration of sound remedy.

This ends my statement, Mr. Chairman. Thank you.
Chairman GIBBONS. Thank you.
First of all, I want to commend you for having sat here all morn 

ing. I have watched you there as we have gone through these hear 
ings. I realize that you probably never thought that we would final 
ly get to you.

As you can see just from your exposure here today, there are 
some serious problems out there for us to wrestle with, and we are 
trying to wrestle with them. I am sorry that you have had such 
poor results from your attempts to compete, and from your at 
tempts to get remedies from the Government.

I nardly know where to begin in asking you questions. I notice 
that there has been a dramatic increase in consumption of mush 
rooms. What has caused this dramatic increase in consumption of 
mushrooms?

Mr. DiCECCO. The primary mission of the Mushroom Institute is 
to promote the consumption of fresh mushrooms. In past years, a 
substantial portion of its budget has been allocated to marketing, 
although as time goes on and less and less funds become available 
from the individual growers or their operations are less profitable, 
they are in an increasing manner unable to contribute.

As of today, the American Mushroom Institute has no budget for 
marketing because its membership has decreased substantially be 
cause the growers, first of all, have gone out of business and have 
ceased to exist, and the few left cannot afford to remove funds from 
necessary budgets of their operations to contribute to trade organi 
zations. It is a very tough situation.

Chairman GIBBONS. Do you feel that these mushrooms are being 
dumped in here, and subsidized, or are they just coming in under 
fair but very competitive trade practices?

What is causing all this increase in foreign mushrooms?
Mr. DICECCO. Sir, the industry definitely feels that the principal 

mushroom supplier, Communist China, is dumping.
One firm in the industry, the 4-H Mushroom Co. from Michigan, 

has already instituted an antidumping action which the entire 
American mushroom industry, including the American Mushroom 
Institute, supports. We feel that dumping has occurred.

The ITC very promptly heard the portion of the case that comes 
before them. They have unanimously decided that dumping has oc 
curred, and they have moved that over to the Department of Com 
merce. It is my latest understanding that the Department of Com 
merce is hung up in the law as it now exists in deciding on the
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surrogate country under the existing law. They are having difficul 
ty making that selection, and they have not yet.

Chairman GIBBONS. You have already heard the discussion on 
the surrogate country. I won't ask you to repeat that and the prob 
lem they have with that.

Mr. Schulze.
Mr. SCHULZE. Thank you, Mr. Chairman.
To follow on that line of questioning, Tom. In your opinion, don't 

you think that Communist China has used this as an opportunity 
to get hard currency, and as a device and method by which they 
can enhance their supply of hard currency, and that is the main 
reason that they are so heavily in the mushroom business?

Mr. DiCECCO. I am not an economist, but I believe that I have 
been exposed to a situation directly that will uphold the thought 
behind your question, Mr. Schulze.

For example, Hong Kong does not grow any mushrooms on their 
own. They are strictly a canning entity of mushrooms from Com 
munist China. Because the Hong Kong suppliers must pay Commu 
nist China for the fresh mushrooms they buy, mushrooms tempo 
rarily preserved in a salt brine, the letters of credit that Hong 
Kong has to offer to Communist China must be in U.S. currency.

That fact upholds the exact theory behind your question.
Mr. SCHULZE. Tom, you have said that the AMI and the mush 

room industry has been before the ITC 10 times. Would you just 
very briefly go over the last couple of times and your opinion of 
what happened?

Mr. DICECCO. Sure.
Let's move back to 1976, for example. Under section 332, an in 

vestigation was started. The President became aware of the vast in 
crease in imported mushrooms that was occurring. As a result of 
that, he directed that the Special Trade Representative request 
that the ITC expedite an investigation.

The ITC did investigate and on January 10, 1977, recommended 
that a tariff rate quota be implemented. At that time, the Ameri 
can Mushroom Institute recommended that a quota adjustable rela 
tive to apparent consumption be implemented.

The President, on March 10, 1977, stated that import relief was 
not in the national interest and set up a program of monitoring 
based on assurances from Taiwan and Korea, at that time, that dis 
ruptive quantities would no longer be shipped.

Next on March 14, 1980, we filed for relief under section 201 of 
the Trade Act. On August 14,1980, the ITC recommended that the 
President impose a quota of 50 million pounds for 5 years. In No 
vember 1980, the President caused the increase in the tariff rate. 
In the first year of the increase, it rose up 20 percent over the ex 
isting rate, and then decreased down in steps down to the preexist 
ing rate as of November 1983, when it will have totally dissipated.

The marketplace changed substantially with the nearly concur 
rent admission of Communist China as a trading partner, who 
openly advertized that they would adjust their rates to cover for 
higher duties, it just totally negated the intended effect of the 
tariff. So the industry there again received no relief or remedy.
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The next major step, just lost year, on June 30, 1982, the AMI 
filed for relief under section 406. During September, the ITC rec 
ommended a 21 million pound quota on Communist China.

The AMI, or the American mushroom industry had requested an 
orderly marketing agreement. In fact, other exporting countries, 
the principal exporting countries such as Taiwan and Korea, had 
essentially endorsed our request for an orderly marketing agree 
ment. There was no action taken by the President, nothing at all.

I mentioned about the antidumping. On November 18, we peti 
tioned for relief under the antidumping. We are experiencing diffi 
culties as reviewed by Mr. Horlick.

We are just now considering a petition for the extension of that 
tariff under section 203, and the industry is severely hard pressed 
to come up with the money to do it.

Mr. SCHULZE. It is a sad story.
Tom, if you could make one recommendation to this committee- 

It seems to me that you have followed the laws that are set up in 
an attempt to get relief, and that has been relatively to no avail. If 
you had a recommendation to make to this committee, with the un 
derstanding that what we are doing is trying to make these laws 
enforceable and fair, what would that recommendation be?

Mr. DiCECCO. I would say, impose immediate quantitative restric 
tions to permit stabilization of the domestic industry. Put some 
teeth in the laws as they now exist to provide meaningful protec 
tion to U.S. industries. By that I mean create automatic trigger ac 
tions that would, one, remove the burden of proof from domestic 
industries.

The numbers mentioned earlier that even the very basic petition 
costs the small industry about $100,000, and that is not really rele 
vant to the cost of the petition and all the considerations therein. 
It is just what the industry has to come up with to get things going 
with some legal credibility.

Such a trigger action would prevent the blatant disregard of the 
informal requests and negotiations that we attempted. Such a trig 
ger action should take place when the imports exceed a given 
quantitative restriction and exceed a pro rate, percentage of appar 
ent consumption relative to individual country allocations.

You have heard me say many times, Mr. Schulze, that we are 
Americans paying taxes, employing Americans. I sincerely believe 
that we have a right to the markets that we create through our 
free enterprise system, without interference fronf*ftuntjies with 
substantially different ideals and standards, particularly nonmar- 
ket economies.

Mr. SCHULZE. I thank you very much, Tom, for the testimony.
What makes this perhaps a little more heart rendering case is 

that, of course, after the war, the U.S. Government asked those of 
you in the mushroom growing and canning business to go overseas 
and help others with your expertise. In effect, we taught them how 
to grow and can, and do the things which we are now being impact 
ed oy.

Mr. DiCECCO. That is true but with a little different twist.
Through the program called AID, the U.S. Government took our 

technology and brought it over there. The people from this indus 
try did not go over there and teach them how to do it, essentially.

22-616 0-83  6
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Mr. SCHULZE. I thank you.
Thank you, Mr. Chairman.
Chairman GIBBONS. Thank you, sir.
Next is a group of companies, American Spring Wire Corp.; Car 

lisle Tire & Rubber Co.; Florida Wire & Cable Co.; PPG Industries, 
Inc., Glass Division; Roses Inc.; SCM Corp., Consumer Products Di 
vision; and the Timken Co., all represented by Mr. Terence P. 
Stewart, their counsel.

Mr. Stewart, first let me say that I realize that you have also 
been here since before 9:30 this morning. I say to you that I am 
sorry it has taken so long to get to you. You proceed as you wish 
and lay out your case.

I want to thank you for making available to the committee 
copies of your statement. As I told you the other day, I have not 
read it all, but I have read a lot of it and I am going to finish read 
ing it all because I find it very helpful in understanding these mat 
ters. But don't let me take any more of your time.

STATEMENT OF TERENCE P. STEWART, SPECIAL COUNSEL, 
AMERICAN SPRING WIRE CORP., CARLISLE TIRE & RUBBER 
CO., FLORIDA WIRE & CABLE CO., PPG INDUSTRIES, INC. 
[GLASS DIVISION], ROSES INC., SCM CORP. [CONSUMER PROD 
UCTS DIVISION], AND THE TIMKEN CO.
Mr. STEWART. Thank you, Mr. Chairman.
It was my pleasure to be here this morning. It is always a unique 

opportunity to have an opportunity to listen to both Mr. Horlick 
and Mr. Ervin, both respected members of the two agencies.

This morning my testimony may seen reminiscent of Robert 
Browning's "The Seven Rings," in that the testimony of different 
witnesses sounded like complete different stories but in fact they 
were all describing the same set of events.

Our firm in the last 25 years has had the opportunity to repre 
sent a great many domestic industries, many small and many 
large. In the last 3 years in particular, we have had an opportunity 
to be involved in a great many cases under the antidumping and 
countervailing duty laws.

We believe that there is significant room for improvement to 
make the relief that the Congress sought to make available to do 
mestic industries in 1979 more readily available, available at less 
cost to domestic industries, in a manner that in some instances 
would take less time and would have greater certainty.

We have presented both a full statement and what is called an 
executive summary of our statement. I trust that both of those will 
be made part of the record.

Chairman GIBBONS. Yes. The entire statement and the summary 
will be made part of the record. I will call the clerk's attention to 
the correction sheet up in front, so that it is included in the proper 
place in the statements.

Mr. STEWART. I will very briefly, Mr. Chairman, go over six 
major topics that we have discussed in our prepared testimony. 
Four of them really pertain to the Commerce Department, and one 
of them pertains to the International Trade Commission. A second 
pertains to the International Trade Commission, but I will not
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review it as it basically pertains to section 201 of the law and possi 
ble amendments.

Chairman GIBBONS. All right.
Mr. STEWART. Turning first to the International Trade Adminis 

tration of the Commerce Department. Domestic industries feel that 
one of the most important advancements in the law as adopted in 
1979 was the introduction of what practitioners call the 751 review, 
the right to an annual review.

While the agency in many cases has done its best to provide an 
opportunity for domestic industries to participate and to conduct 
these reviews in a timely fashion, there are a wide range of prob 
lems in the administration of that particular provision that we 
have identified of some length in our statement. I will give you but 
just a few.

Foreign respondents have been permitted, under the statute and 
the agency's regulations and practice, to provide virtually no non- 
confidential version of their questionnaire response.

The result is that the domestic industries are prohibited from 
participating in the analysis of the information supplied by the for 
eign respondents to see if it makes sense from the business realities 
that they are intimately familiar with.

That increases the cost to domestic industries seeking relief be 
cause they are dependent upon outside counsel's expertise, or lack 
thereof, in analyzing not only legal but factual questions. This is 
particularly true in the areas such as where there is not identical 
merchandise under the antidumping law, but rather similar mer 
chandise, and the foreign respondents provide a list of what they 
claim to be their most similar items.

A second area of concern is the failure of foreign respondents in 
many cases to supply certain information in the questionnaire, but 
rather to suj-tiy that information during the verification process 
itself. The result again is the denial of an opportunity by domestic 
industries to actively participate.

A major area that is not addressed by the statute and is directly 
presently implemented by the agency is the verification process. 
From our firm's many years of experience at being involved in 
these cases, a critical stage in most antidumping investigations, 
and many countervailing duty investigation is verification.

As it is presently structured, the domestic industries have virtu 
ally no input. They have no right to participate, and do not get an 
early opportunity to review the results of the verification process. 
Again, in an important segment of the annual review or in the ini 
tial investigation, the domestic interested party is shut out to a sig 
nificant degree.

There is a great deal of time and effort, as Mr, Horlick identified 
this morning, generated in attempting to obtain the confidential in 
formation. We support Mr. Hpriick's position that that process 
should be made more automatic and should be permitted earlier 
on. We support it not only for the ITA but for the ITC.

There is a strange anomaly in the law, as the statute is written 
and interpreted by the, ITC and upheld by the Court of Internation 
al Trade, that domestic industries alone are to be discriminated 
against in access to confidential information at the ITC. We believe 
that this is an unfortunate oversight in the way the statute is con-
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structed, and it puts the domestic industry at a significant disad 
vantage when it is appearing before the ITC.

The agency, the Commerce Department, in the 751 reviews, has 
asked or is seeking to have greater authority in averaging. In our 
experience under the new law, in the many cases that we have 
been involved in, we believe that that would be but one more way 
in which the margins of dumping that exist in a case can be elimi 
nated.

One of our clients that we represent here today is in the middle 
of a 751 review, and he has been in other 751 reviews where much 
of the dumping that is complained of is selective dumping for par 
ticular accounts that are important accounts in a region, which 
have been targeted, if you will, for special pricing, special promo 
tions, and other things, the effect of which disappears to a signifi 
cant degree if averaging is done.

The statute as presently configured permits, in certain situa 
tions, averaging to occur in determining the foreign market value, 
a statutorily defined term, but does not permit, and we believe it 
would be error and it is error for the agency, to average the U.S. 
price, which is the price at which the merchandise is sold here in 
the United States through a related party, or the adjustments. Yet, 
that is exactly how the agency proceeds, and the effect is to dimin 
ish the margins that can be found where there is obvious price dis 
crimination.

There are a number of other problems with the 751 review that 
are identified in our prepared statement.

I would like now to turn to an area that is of great concern to all 
of the clients that we represent here today, and that is the anti 
dumping law.

Probably there is no other law in the trade field that in our opin 
ion has been misinterpreted to a greater extent than pur Nation's 
antidumping law. Particularly unfortunate is the myriad misinter 
pretations of how price discrimination adjustments can be made to 
eliminate dumping in the case of related parties.

Our firm has a great deal of respect for the people at the ITA 
and assumes that there must be a rational theory for why, without 
exception, the discretion of the agency has been interpreted in the 
area of related party transactions to rule in favor of the foreign 
party. Let me give you just a few examples.

We lay out in what I will call the blue brief, the full statement, a 
four or five page example of identical transactions. One that would 
be conducted under what in the trade is called the purchase price 
situation. The other which would be conducted under what is 
called an exporter's sales price.

There is at present in litigation the issue of the exporter's sales 
price offset, which is a deduction from foreign market value of the 
indirect reselling expenses incurred in the U.S. marketplace.

Chairman GIBBONS. Is that the material that starts on page 46?
Mr. STEWART. It begins, Mr. Chairman, I believe on page 57.
Chairman GIBBONS. I am sorry.
Mr. STEWART. In pages 57 through 61, wo have a 25 line descrip 

tion of various calculations of items. If you combine that with the 
example that you have cited, Mr. Chairman, earlier on page 46 
through 48, those two give you absurd results that we do not be-
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lieve have any justification, but which have become the law as ad 
ministered by this agency.

Indirect selling expense is not from the seller, i.e., the foreign 
producer, to the U.S. importer. That is not what is compared. They 
take reselling indirect expenses and say that those that occur in 
the United States have to be offset in the foreign country, in the 
European Community, Australia, Canada, or wherever, in order to 
be fair. The examples that we have presented show that it is not 
fair.

The two antidumping codes that have been entered into by na 
tions, the one in 1967 and the antidumping code in 1979, provide 
specifically for a provision for profits to be deducted from what we 
.call U.S. price, where there is a related party transaction.

The administering authority, despite the fact that it is interna 
tionally acceptable under the GATT, has refused to do so. The 
result is that you have an overstated U.S. price which has the 
effect of dramatically reducing dumping margins.

The agency has insisted upon taking deductions and claiming 
that deductions from foreign market value constitute adjustments 
for differences in circumstances of sale. There has been no analysis 
of whether there are differences and an a4justment made for a dif 
ference, nor has there been an analysis of the expenses incurred at 
the same level.

These are a variety of the actions that have been taken by the 
administering authority in the area of the antidumping duty law 
that have virtually eliminated the ability of domestic industries 
that have proof of dramatic price discrimination, it can be as much 
as 100 percent between the foreign market and the price at which 
the goods are sold in the United States, to come up with more than 
a de mininiis amount of dumping margins.

We have proposed some modifications to the statute which 
appear to be necessary to permit the domestic industries, in the 
most sensitive area, related party transfers between foreign coun 
tries and the United States, to have a fair shake at having price 
discrimination attacked in an area that applies to both purchase 
price and exporter sales price.

What, in the context of a price discrimination statute is particu 
larly bizarre, is the irrebuttal presumption that the agency has es 
tablished that a foreign producer, who is able to show on an ex post 
facto basis that there is a difference in cost, is entitled to an adjust 
ment for differences in circumstances of sale. Let me give you an 
example.

It is very often the case in these dumping proceedings that we 
have been involved in, that in a particular market a producer will 
sell, fcs U.S. producers sell, on a delivered cost basis, f.o.b. custom 
er's warehouse or customer's store, and that the price that will be 
offered is the same, even though there are differences in transpor 
tation costs.

Similarly, one customer may pay in 30 days, while another cus 
tomer may pay in 90 days. Most companies do not charge interest. 
They charge the same price even though on an imputed interest 
basis there is a difference in cost in selling to company A versus 
company B.
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Even where there is evidence of that in the record, that the for 
eign producer does not vary his price by differences in cost, the 
agency insists on granting an adjustment and the adjustment has 
the effect of reducing the dumping margins that exist. So basically 
a domestic producer is caught in an accounting game.

No matter how large the price discrimination, there are vehicles 
available to a foreign producer to explain the price differential 
away. The adverse effect that flows to the domestic industry or in 
dustries is very large.

The third issue that pertains to Commerce is the area of subsi 
dies.  ;,

Because a great deal of what happened in the 1979 act and title I 
was focused on countervailing duties, we have to acknowledge and 
we are pleased to acknowledge that the International Trade Ad 
ministration has done a significantly better job in the countervail 
ing duty area than it has in the antidumping in certain respects.

In the steel cases, two very major steps forward were taken in 
our opinion. One was the recognition that foreign companies have 
received benefits where the company or companies may be deemed 
uncredit worthy, and hence the benefits or the value of the subsidy 
to them would be greater than it would be to a highly credit 
worthy company. Second, the ITA has recognized that there is a 
time value to money. There are quite a few controversies that 
remain as to how you measure that benefit, but at least the time 
value of money concept has been recognized.

What has been particularly disturbing to domestic industries 
that have appeared before the Commerce Department am I ex 
ceeding my time, Mr. fJhairman?

Chairman GIBBONS. Go ahead.
Mr. STEWART [continuing]. Has been the very narrow reading of 

the term "subsidy" that has been adopted by the agency, despite 
the repeated focus of che Congress that subsidies and dumping are 
two of the most pernicious practices that can distort international 
trade to the disadvantage of American industry. Let me give you 
an example.

A concept has been adopted by Commerce that is called "the gen 
erally available theory." If a program is "made generally availa 
ble" to industry in a country, it is deemed not to be countervaila- 
ble.

I think Mr. Horlick expressed some of the reasons for that this 
morning. They are concerned that U.S. companies exporting 
abroad may be subject to similar countervailing duties for pro 
grams to which they are recipients. The unfortunate result of that 
theory is that you come up with absolutely absurd results.

You give foreign governments an incentive to develop a positive 
program under certain verbal rubrics, if you will, that permit them 
to escape the reach of our law, a result that we do not believe is 
warranted.

In the steel cases, as an example, in the case of steel from Bel 
gium, there were two programs that were involved. One program 
was a regional program, which by mandate of Congress clearly had 
to be found to be countervailable. The second program, which pro 
vided virtually identical benefits, was "generally available."
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The FTA was confronted with two steel producers in Belgium, 
one located in the region that had the regional benefit, and one lo 
cated in the rest of the country where it had the general benefit, 
virtually the same amount of money or similar amounts of money 
provided to both companies, and presumably the same distortive 
effect as to the comparative advantage. One program was found to 
be countervailable, and one program was found not to be counter 
vailable.

In the case of steel products from Germany, a regional program 
was provided by one of the German states. Because the German 
state offered it to all producers allegedly within that state, which 
was a region of the country, the ITA said that while that benefit 
conferred by the national government would be countervailable, 
clearly it cannot be countervailable if it is offered by the state.

So you have a system where very large sums of money can be 
funnelad into the foreign producers for undoubtedly very good 
policy reasons of the foreign government, or a foreign state, but 
which have the effect of changing the comparative advantage of 
that foreign producer vis-a-vis the U.S. producer.

We believe that the law has been unnecessarily restricted in its 
interpretation by the agency in reaching many of the problems 
that can occur, that are not unfair in and of themselves, but are 
unfair to the extent that they deny an opportunity to U.S. indus 
tries. Targeting is a classic example.

We believe thai; this can in part be addressed, if not to a signifi 
cant extent, under the countervailing duty law. In the steel cases 
and other cases, we had the opportunity to argue that in valuing 
the benefit to the recipient, which the Commerce Department has 
agreed is the proper methodology, in looking at the benefit, you 

:have to look at the risk profile at the time the benefit is given.
You will recognize, Mr. Chairman, that when you are talking 

about seed money that you would get from a venture capital oper 
ation, if you were starting up or exploring into a new area, you 
would have a very high, what in financial circles would be called 
hurdle rate. It might be 30 percent, or you might expeet 40 percent 
or 50 percent return on your investment, that is a high risk kind of 
venture.

It does not take very much imagination to see that if you are 
looking at a high return on a risky investment that pays out in a 
foreign country, in the context of targeting from, a small amount of 
eeed money, that in terms of the countervailable benefits down the 
road; they can be significant.

Interpreting the statute so that countries cannot start and stop, 
start and stop infusions of large amounts of money and have the 
foreign government say, "We have stopped. We no longer give $1 
billion a year to the XYX Corp., so you can't countervail againstus."

Where you interpret the reach of the law, which it is not man 
dated by the Congress that it has to be narrow, would do a lot in 
our opinion to resolve many of the issues that arc presently before 
you, the problems that confront the domestic industries. 
. Now in the area of the International Trade Commission. We 
have identified in our testimony eight specific areas that we believe 
need urgent attention. One I have already mentioned which is the
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availability of confidential pricing information to counsel for the 
domestic industries, so that they are put on an equal basis with 
counsel for the foreign respondents before the agency.

We believe that when the chairman of Motorola was before you 
on the 16th, he indicated that injury to a domestic industry can 
occur through a reduction in its cash flow, through the inability to. 
maintain high enough gross margins to reinvest, particularly in 
the high technology industries such as the semiconductor industry.

In our opinion, the ITC has taken an overly restrictive view of 
what constitutes injury. We have provided a number of examples 
and a number of recommendations in our proposed testimony. The 
first deals with the area of amount of time necessary to show mate 
rial injury.

Congress defined material injury as that which is not inconse 
quential and immaterial. In our opinion, the standard has not been 
interpreted that way. If companies are impacted seriously in one 
quarter or over a 6-month time period, they are not suffering 
threat of injury at that point in time, they are suffering injury.

The standard operating procedure for the ITC has been to look at 
a span of years. By looking at a span of years, if an industry comes 
forward saying, "We are getting hurt and we are getting hurt seri 
ously by country A or country B, or 10 countries who for one 
reason or another have started an export push to the United States, 
of this product," they cannot ab the law is currently administered 
get a determination of material injury. Such a result is not statu- 
torily required. It is not required by tne legislative history. It is not 
required by the agency's regulation. It is simply a matter of 
present practice by the commissioners.

The statistics that Mr. Ervhi reviewed with you previously about 
the preliminary determination indicate that somewhere over 40 
percent of countervailing duty determinations were terminated at 
the preliminary stage. Roughly one-third or one-quarter, I believe, 
of the antidumping cases were terminated at the preliminary 
stage. We believe that that is a fair indication that the material 
injury standard at the preliminary stage is being misused.

The legislative history is clear that the only purpose of the pre 
liminary investigation, other than to bring us in compliance with 
the antidumping code that was negotiated in 1979, was to weed out 
the strictly frivolous cases.

We have consulted with many, many domestic industries about, 
bringing cases, and many firms chose not to bring cases because 
they don't believe they have a shot at ultimately getting the mate 
rial injury determination, or we would so advise them.

The cases that we have seen, that have been brought and that 
are terminated, we believe result, by arid large, from an overly 
strict interpretation of the standard. These are not frivolous cases 
that are being thrown out, not frivolous at all. i

We have recommended the following types of solutions to the 
problems that exist before the ITC. The most dramatic in our opin 
ion is creating a rebuttable presumption of material injury whejre 
two factors are present, (1) increased market penetration and (2).. 
evidence of underprising or price depression the two major stand 
ards that are identified in the GATT code. We believe that if a do? 
mestic ' Nstry can show that, they ought to be entitled to relief.
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The focus that is put on by the International Trade Commission 
on information such as lost sales information, in our opinion, is 
overly confining. It does not take into account the dramatically dif 
ferent structure of domestic industries and the much greater diffi 
culties that domestic industries have in obtaining information 
about lost sales, particularly if the Host sales are their customers' 
lost sales, where they are losing business to their customers be 
cause their customers can't sell against the foreign competition. .

Two, we would eliminate the preliminary determination in terms 
of the conference in those situations where the International Trade 
Commission does not have a reasonable doubt that there was mate 
rial injury based on the petition and the questionnaire Responses.

A lot of time, a lot of effort, as Mr. EVvin has discussed, goes into 
that preliminary investigatory period of 45 days. If the purpose of 
the preliminary determination is to weed out frivolous cases, in our 
opinion most, if virtually not all, c.f the cases should pass on to a 
final determination stage, and the standard in the proceedings can 
,Be dramatically simplified and dramatically reduced.

If the Commission has questions, serious questions about whether 
the preliininary standard has been satisfied, they should notify the 

^parties as to what those issues are, so that the energies can be fun- 
neled into addressing what is the industry or some other aspect 
that is of importance to the Commission, without a great deal of 
energy and time being devoted to matters- that clearly are not im- 
^pdrtant.

Third, as Mr. Ervin suggested, there is great concern by domestic 
industries with tb.e agency's present practice'?n cumulation. We do 
^specifically request that the Congress require the International 
Trade Commission to cumulate where the product is fungible and 

;where cases are .brought simultaneously.
Not only hi the steel cases, but in many others, there are multi 

ple petitions that are filed against a variety of countries, some 
under the antidumping laws and some under the countervailing 
duty law, that are causing a common problem to the domestic in 
dustry,

Despite recognition by the Commission that the products are fun 
gible, they are not being cumulated. One by one, negative decisions 
are being turned in where a domestic industry is not having a fair 
chance.

Finally, with respect to the International Trade Commission, we 
would request that the statute be changed to provide, at the discre 
tion of the domestic industry, that they oniy be required to go 
through one hearing.

American Spring Wire, and Florida Wire and Cable, two of the 
companies that we represent here today, filed a series of petitions, 
and because of disparate time periods that can occur between an 
antidumping and a cpuntervailiag duty case, where a country de 
cides to become a signatory in the middle of a case, we went 
through, I believe, four or five hearings, final hearings before the 
Commission, on basically the same facts on imports from different 
countries. This was an Enormous ivuste of time and manpower not 
only by the domestic industries but also by the Commission.

Turning to the question of judicial review. There is a serious mis 
understanding, I believe by some of the statements that have been
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made in other days and today, as to the existence of interlocutory 
review rights.

First of all, there are no rights of interlocutory review against 
ITC decisions. The only ITC decision that can be appealed is a neg 
ative, and the fact that it is preliminary is beside the point, the 
case is over. The case is dead when that preliminary comes down 
from the ITC. So the ITC has no interlocutory appeals, and the 
system will not be improved by eliminating interlocutory appeals 
for them.

Second, with respect to the ITA. There is only one form of inter 
locutory appeal that is presently on the books that is of any signifi 
cance, and: that is the right to appeal a negative preliminary deter 
mination by the ITA as to a program being a subsidy or dumping 
being found.

In our review of cases brought before the ITA that have been ap? 
pealed, the issues that are appealed are issues that the ITA as a 
matter of policy will not reverse itself on in a final determination.

So the distinction that exists is whether a domestic industry will 
have an opportunity, feeling itself materially injured, to speed up 
the process of hopefully getting a reversal and having some effec 
tive relief against the program, or whether it will have to wait, not 
the 45 or 75 days it takes the ITA to make the final determination, 
but to the time period that it takes the ITC, and the time period 
after that in which either an antidumping or countervailing duty 
order gets published.

We believe that it is important, and the Congress recognized it as 
being important in the 1979 act and the legislative history, that the 
domestic industries in those situations have the right of immediate 
appeal.

We have also requested that the law be expanded to include two 
additional areas of judicial review, one of which goes, I think, very 
much to the question of whether relief is necessary on a more ret 
roactive basis, or whether you need to compress that preliminary 
determination when the suspension of liquidations first takes place.

Congress has provided, by the critical circumstance provision in 
the lav/, c vehicle for getting retroactive suspension of liquidation 
in 90 days. Our belief, as to the legislative history, is that the 
intent of Congress was that where an exporter or a U.S. importer 
tried to beat the investigation and front-load its shipments, that 
such retroactive relief would be possible.

Certainly that would help the domestic industry in terms of the 
potential negative impact of the time period from the filing of a pe 
tition until the preliminary determination.

The agency, the ITA has very narrowly viewed the rights to ret 
roactive suspension of liquidation, and U.S. industries are not pro 
vided meaningful judicial review. The Congress recognized in the 
legislative history that most entries are liquidated within 6 weeks. 
The preliminary determination on critical circumstances occurs 
probably 6 months before the domestic industry has a chance to get 
in court, if the industry has to wait for the final ITA determina 
tion, by which point the issue is moot, because all of the entries 
have been liquidated.

The court has suggested that there is no right to judicial review, 
and we believe the Congress should amend the statute to specifical-
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ly provide for judicial review of negative critical circumstances de 
terminations, because for all practical effects it is a final determi 
nation by the ITA.

Another issue that we believe needs expansion in the area of ju 
dicial review is the final ITA affirmative determination where 
there has been a subsequent negative ITC final determination.

Mr. Ervin mentioned that there is a great deal of controversy at 
the Commission at the present time as to whether or not, in prov 
ing the "by reason of standard under the statute of material 
injury, the commissioners should look at the size of the dumping 
margins or the size of the net subsidy and relate it to the margin of 
underselling.

Two of the present commissioners do not believe that that is nec 
essary. We, as representatives of domestic industries, strongly sup 
port that position. That has not been the position of many commis 
sioners in the past, and it is not the position of one of the commis 
sioners at present.

We believe that the domestic industry needs to have the right to 
choose how it wishes to proceed in court against the ITA on very 
small margins, affirmative margins that were found, or against the 
negative ITC, whichever it believes would most expeditiously pro 
vide the relief that it believes it is entitled to.

Mr. Chairman, that concludes my summary of our remarks. 
There are many other recommendations that we have made which 
I have not taken the time to review, but which I hope will be of 
assistance to the committee.

[The prepared statement and supplemental material follow. Oral 
testimony continues on p. 845.]

STATEMENT OK TERENCE P. STEWART, LAW OFFICES OF EUGENE L. STEWART

EXECUTIVE SUMMARY
Mr. Chairman and members of the Subcommittee on Trade. Thank you for the 

opportunity to appear today on behalf of my father's law firm as special counsel to 
domestic producers with extensive experience in the attempted use of the U.S. trade 
laws whose administration you have under review.

Our prepared testimony submitted on April 12th consists of 198 pages in text and 
exhibits. Out of our firm s 25 years of experience in handling scores of cases for do 
mestic industries seeking relief from unfairly traded, injurious imports, we have 
identified six broad problem areas which urgently require your attention, five of 
which adf'vess unfair trade practices covered by Title VII of the Tariff Act uf 1930, 
as amended.

First, the ITA's rnnual reviews of outstanding antidumping duty and countervail 
ing duty orders for the assessment of duties on past imports, and the establishment 
of the rate for the deposit of estimated duties on current and future imports, have 
not accomplished their intended functions of (1) neutralizing the market disruptive 
effect of dumping and foreign government or private foreign industry intervention 
in U.S. commerce through subsidies, (2) providing for prompt assessment of duties 
owed, (3) permitting full and meaningful participation by domestic industries in the 
administrative proceedings in which these crucial determinations are made.

Second, the decision-making concepts and policies of the ITA in antidumping 
cases have resulted in a system which too often explains away market disruptive 
price discrimination. The Congresskmally intended elimination of dumping has been 
reduced largely to the exculpation of dumping.

Third, by narrowly construing the Congressional definition of "subsidy," the ITA 
has shielded foreign producers and exporters in many instances from the Congres- 
sionally intended neutralization in the U.S. market place of the disruptive competi 
tive advantage conferred on foreign goods by the economic benefits of foreign subsi 
dy programs.
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Fourth, the ITC has placed an unreasonable burden of proof on domestic produc 
ers in interpreting the injury test in antidumping and countervailing duty cases. Its 
decision-making criteria ignore the commercial reality of the effect of dumped or 
subsidized imports on competition with domestic products. The result too often has 
been denial of the assessment of duties intended by Congress to off-set the unfair 
competitive advantage in the U.S. market of foreign price discrimination and for 
eign subsidies.

Fifth, domestic producers' rights to judicial review of adverse administrative de 
terminations, which the Congress made available for the first time in the 1979 
Trade Agreement Act and the Customs Courts Act of 1980, have been limited so as 
to deny meaningful review of decisions on the key issue of critical circumstances 
and the proper measurement of dumping margins and net subsidies where there has 
been a negative final ITC determination.

Sixth, the U.S. escape clause remedy has been interpreted by the Commission, 
and the President, so as effectively to deny to most seriously injured domestic indus 
tries the temporary respite from increased foreign competition which the Congress 
intended. Lost to the majority of applicants has been .the opportunity to adjust to 
such competition by the restoration of market conditions which would enable in 
jured domestic producers to secure the capital investment required to adjust to the 
competitive strength of foreign producers enhanced by the President's reduction or 
removal of tariff protection in trade agreement concessions.

To cope constructively with the need for reform in these six problem areas, we 
have presented twenty-five specific suggestions for statutory or administrative 
change.

In keeping with the intent of these hearings, we have applied our judgment to 
recommending changes in law and regulation to provide speedier, more cost effi 
cient, relief for job losses and economic injury caused domestic industries by unfair 
methods of competition from imports, or from crushing increases in imports.

In our analysis we have addressed the following key questions:
(1) How can the intent of Congress be made effective to offset the unfair advan 

tage of dumping or foreign subsidies by which imports are enabled to weaken the 
ability of domestic producers to innovate and compete with imports?

(2) How can serious injury caused by rapidly increasing or long continued imports 
which disrupt domestic markets, deny capital investment, and prevent adjustment 
by domestic producers to the conditions of competition created by tariff and trade 
concessions in trade agreements be remedied?

(3) Especially, how can smaller industries, firms, and groups of workers, with 
their limited resources, secure the relief intended by the Congress in administrative 
decision-making under the present structure of Title VII of the Tariff Act and the 
escape clause?

Some changes in the 1979 Act have contributed to improvement in the adminis 
tration of the unfair trade laws. The most important change is the requirement for 
an annual review of antidumping duty and countervailing duty orders (Section 751) 
in which domestic parties may comment on information submitted by foreign inter 
ests, present rebuttal information of their own, and comment on the methodology 
used by the administering authority in calculating dumping margins, and the value 
of net subsidies.

There are, however, ten significant problems that impair the relief that a domes 
tic industry can anticipate from a Section 751 review as presently conductd by the 
ITA.

One formidable obstacle is the severe budget restraints affecting the Compliance 
Division of the ITA. Some proposals suggested by other speakers would cope with 
budgetary constaints by simplifying calculations or otherwise eliminating attention 
to concepts vital to the meaning of the law. We believe such expedients are not in 
the best interest of domestic industries.

In addition, there are nine ITA procedural or policy problems that needlessly 
complicate a 751 proceeding, increase the cost to all parties (not just domestic indus 
tries), and reduce effective participation by domestic industries in the annual review 
process:

(1) the failure by foreign producers to submit a meaningful non-confidential sum 
mary of their confidential responses to the agency's questionnaire;

(2) the failure of the ITA to deal in a timely manner with complicated or contro 
versial cases because of limited manpower or policy positions of the agency;

(3) the unwillingness of the ITA to consider the only information reasonably avail 
able to domestic industiies in rebutting foreign respondent data.

This consists of reports of the responsible research of experienced, independent 
foreign market research organizations, which should be, but are not, accepted as
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probable cause for further investigation of facutal issues challenged by domestic in 
dustries;

(4) the practice of the ITA of permitting foreign producers to submit incomplete 
responses to the ITA's questionnaire, but to provide the missing information during 
verification which excludes it from disclosure to domestic parties.

The ITA refuses to make such information available to counsel for domestic pro 
ducers under administrative protective order. This prevents domestic producers 
through counsel from rebutting foreign producer information;

(5) the ITA's practice of extended, often quite delayed, consideration and action on 
applications by counsel for domestic producers for disclosure of confidential informa- 
tion under administrative protective order.

 This operates to deny domestic producers meaningful opportunity to study, evalu 
ate and prepare for timely consideration rebuttal information to data and claims 
submitted by foreign respondents.

This denial of access to key information and claims of foreign parties occurs de 
spite recognition by the ITA that such information is vitally important to meaning 
ful participation by domestic parties;

(6) the ITA's failure annually to investigate foreign respondent undertakings not 
to sell previously dumped goods in the United States at less than fair value.

'Such undertakings are required as a basis for dicontinuances of investigations. 
Refusal by the ITA to monitor or review such undertakings is contrary to the agen 
cy's regulation.

The effect of the ITA's practice is to license foreign firms previously determined 
to be engaged in dumping to resume the practice immune from potential antidump 
ing duty liability;

(7) the ITA's refusal in conducting Sec. 751 review of pre-1980 dumping findings to 
 examine or evaluate the information considered by the Treasury Department in its 
preparation prior to 1980 of antidumping duty appraisement instructions in the 
.form of "master lists".

" These are accepted without evaluation by the ITA in its current review of unliqui 
dated entries of goods subject to the pre-1980 finding of dumping as the basis for the 
ITA's determination of duties assessable, or, as is often the case, of revoking the 
.finding of dumping. Yet, domestic producers are prevented from evaluating, com 
menting upon, or rebutting the ITA's basis for its Sec. 751 action;

(8) the ITA's refusal to allow domestic interested parties to participate in that 
phase of antidumping and countervailing duty investigations in which the ITA's 
representatives verify the accuracy of the information submitted by the foreign re 
spondents in questionnaire responses.

During verification, respondents commonly supply considerable information not 
previously set forth in the questionnaire responses. This information is made a part 
of the verifying officer's report as confidential exhibits.

The nonconfidential version of the verification reports themselves are delayed in

Kreparation and availability to domestic producers. The exhibits are absolutely with- 
eld from domestic parties, not even being released under protective order. The 

result is denial of meaningful participation by domestic industries in a vital stage of 
the investigation, the verification process;

(9) the practice of the ITA in granting adjustments to home market prices which 
have the effect of explaining away margins of dumping without being based upon 
evidence of record. This results from the use by the ITA of assumptions and policy 
decisions which in effect put the burden of proof or. domestic producers to rebut pro- 
poeed' adjustments.

The statute intends that no adjustment which has the effect of reducing or elimi 
nating margins of dumping be allowed except upon the basis of clear and convincing 
evidence submitted by foreign producers establishing that the claimed adjustments 
are reasonably identifiable, quantifiable and directly related to the sale of the mer 
chandise under investigation.

We have made proposals addressing each and every one of these issues in our full 
statement, including the need for greater appropriations.

We have provided a blueprint, we believe, to a much more orderly conduct of 751 
review than presently practiced by the ITA. Our proposed reform would provide 
meaningful opportunity for substantive participation by the domestic industry in 
the making of the record which is required by law to be the basis of the ITA's deter 
mination. Such participation would come at several points duringthe review: after 
the original questionnaire responses and initial analysis by the ITA case handler; 
during the verification process; and after the proposed preliminary determination.

We propose the automatic release of information submitted by respondents in con 
fidence under the safeguard of a standard administrative protective order. We stress
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also that the existing requirement for the party requesting confidential treatment 
to submit for the public record a meaningful non-confidential summary of the confi 
dential information should be enforced by the agency.

These reforms would permit the domestic industry and its experts to evaluate and 
comment on the record for consideration by the ITA concerning the factual and 
legal status of the foreign respondent's information and claims. Such reforms would 
eliminate the extensive delays now involved in obtaining release of the key substan 
tive infonnation to domestic industry counsel under administrative protective order.

The second problem area that we address in our prepared testimony is the sub 
stantive questions affecting the administration of the antidumping law.

We indentify in our prepared testimony a wide range of interpretations by the 
ITA that have had the effect of explaining away major amounts of price discrimina 
tion occurring between sales in the home market and sales for export to the United 
States.

The so-called "exjx>rter's sales price" offset is a major problem in the administra 
tion of the law. The reform by statute of the exporters sales price offset, not adopted 
by regulation by the Treasury Department until 1976, would dramatically improve 
the effective administration of the antidumping law.

Other practices and policies of the ITA have a similar major negative impact on 
the Congressionally intended administration of the law by explaining away major 
amounts of price discrimination without corrective action. These include:

(1) the allowance of adjustments for differences in circumstances of sale in trans 
fers between related parties. This practice of the ITA is contrary to statute and leg 
islative intent.

The exporter's sales price is prescribed for use by the Congress as a proxy for an 
arms length price in related party transfers, a concept which by definition does not 
reflect circumstances of sale such as pertain to transactions between unrelated par 
ties;

(2) the ITA's practice of averaging home market prices, US prices and all adjust 
ments with the result that selective price discrimination is concealed and thus re 
moved from the reach of the law;

(3) the refusal by the agency to honor the explicit prerequisite which Congress has, 
specified must be satisfied before any adjustment may be made for alleged differ 
ences in circumstances of sale, differences in merchandise, or differences in quanti 
ty. This is the "causal-link issue".

That prerequisite is that it must be established that the differences in the prices 
being compared are in fact due to the claimed differences in circumstances of sale, 
merchandise, or quantities.

(4) the failure of the ITA to deduct a reasonable profit on the resale of a product 
in the United States in determining the United States price under the exporters 
sales price provision;

The derivation of a constructed arm's length price to serve as a proxy for value on 
a transfer to a related party clearly calls for subtracting from the arm's length price 
at which the merchandise imported by the party related to the foreign exporter is 
resold in the United States all markups added in that resale. Price markup=a re 
alistic measure of the value of the goods as laid down in the United States.

The ITA refuses to deduct the profit increment of the markup; thus the price it 
derives is only half a proxy. The missing half is a shield againt the true measure of 
dumping which ought to be, but is not, corrected.

Issues such as the exporter's sales price offset and the "causal link" are now 
being litigated in court. The court has shown undue deference to the agency's as 
sumed expertise in formulating these practices. The Congress, however, has the 
duty in this legislative oversight to determine if these dumping-exonerating prac 
tices are in keeping with the legislative intent. We believe they are not.

At the core of the ITA's improvident allowance of adjustments to home market 
price, and its failure to adjust United States price to achieve the price comparison 
intended by the Congress, is its willingness to assume the existence of threshold 
facts which the Congress ordered it to find on the basis of evidence of record.

I speak of the ITA's assumption that differences in costs are equal to differences 
in prices. It automatically allows adjustments for differences in circumstances of 
sale, in merchandise, and in quantities merely on a showing of differences in the 
costs incurred in the markets whose transaction prices are being compared. The 
agency nas adopted an irrebuttable presumption that any difference in cost results 
in a difference in price equal to the cost difference. This repeals the basic tenet of 
free markets that price is a function of the interaction of supply and demand. It also 
effectively repeals the Congressionally intended measurement of dumping and the
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nation.

' The third major problem area we address is the ITA's restrictive, relief-curtailing 
administration of the countervailing duty statute.

. I must acknowledge that there are two affirmative aspeci* of the ITA's determi 
nation in the recent steel subsidy cases. These are: (1) the acceptance by the FTA of 
'the concept of the time value of money, and (2) its recognition that the objective 
value of grants, equity infusions and preferential loans to foreign producers is af- 
'fected bv the noncreditworthy status of firms receiving subsidy benefits. 

'But there are a number of major areas where the agency has chosen to interpret
 the law in a very restrictive sense, in a manner that permits benefits to be received 
by foreign producers and exporters which have the effect of reducing the cost of 
:jpToduction, cost of borrowing money, cost of supplies not to be countervailable. 
These include:

, (1) The issue of whether benefits generally available are countervailable; i.e., 
: where a program is allegedly available to all industries in a society or to a large 

number of such industries. It is the agency's present practice not to find such pro 
grams cpuntervailable.

. 'As this committee is aware, one of the major concerns of domestic industries prior
to the 1979 act was the failure of the Treasury Department, then the administering

'.authority, to countervail against regional grants. The Congress specifically intended
. that this abuse be corrected in enacting the 1979 Act. But the ITA, as successor to
: Treasury, is limiting its determination of subsidies as closely as it can to anything

which it construes to be more widely available than in a region. 
r? - So we have the following paradox: a grant provided only to producers in a single 

region will now be found to be countervailable, but an identical benefit provided to 
; producers in more than one region is found not to be countervailable. 
> For example, a situation arose in Certain Steel Products from Belgium where 
Nfhere were two laws that provided virtually identical benefits. One was limited to
  one particular geographical region of Belgium. The other was deemed by the ITA to 
; be generally available to industries throughout Belgium. One steel producer was lo 

cated in the particular region targeted in the first program; another steel producer 
: was located outside of that region. Each received comparable government subsidies. 
; '.The exports to the U.S. of the first producer were found to be countervailable; but
*; tnot,the second producer's.
j Such a paradoxical result does not contribute to putting an end to unfair, foreign 

government subsidized competition from foreign products in the U.S. market. It 
merely results in the restatement of singular or regional subsidy programs into pro-

, grains which are made to appear to be of general availability.
;' (2) A very important issue for domestic industries, including high technology in-
; jdustries, is how the ITA handles downstream subsidies. The ITA refuses to consider 

countervailable any subsidies to intermediate products which are incorporated in
} final products exported to the United States.

 Steel is a major component in automobiles, and in many countries is heavily sub 
sidized. The position of the ITA is that no benefit is received by the foreign auto 
industry in its purchase of locally produced, subsidized steel. The ITA believes it is 
in the steel producer's interest not to pass along to the auto manufacturer the subsi 
dy benefit which lowered its steel production costs. We believe that economic as 
sumption is without1 merit. It ignores the very real indirect benefits that flow to a 
home market producer of final products from its ability to purchase at prices below 
the home market supplier's fully developed cost, before reduction by subsidies, the 

.'intermediate products which it uses hi its production.
(3) The ITA has refused to countervail the net subsidies conferred by governments 

using a cascade added value tax system through the excessive remission of taxes on 
{exports. Thereby, the ITA has provided a safe harbor in the U.S. market for foreign 
products which in fact are subsidized by the manner in which foreign governments 
under cover of their tax system transfer public revenues to underwrite production
 for export.

The vice of the ITA's practice is its uncritical acceptance of foreign government 
formulations and rationalizations of thoir export-promoting tax remission programs, 
without meaningful, independent, expert analysis.

(4) The ITA has to all intents and purposes repealed the critical circumstances 
.provision of the unfair competition laws by impossibly strict interpretation of the 
statutory prerequisites for its use.

The Congress was aware that once an antidumping duty or countervailing duty 
investigation is initiated, there is a delay of from 85 to 120 days before a prelimi 
nary affirmative determination can occur and operate legally to suspend liquidation
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of consumption entries of the imported merchandise under investigation. During 
this period, knowledgeable exporters and their import colleagues can accelerate ex 
ports to the United States for clearance through Customs ahead of the suspension- 
of-liquidation date.

Congress recognized that injured industries who petition for neutralization of the 
unfair competitive advantage of dumped or subsidized imports can be further irrep 
arably injured by this practice. To prevent such added injury while a case is under, 
investigation, Congress provided for determinations by the ITA that if there is a his 
tory of dumping of the merchandise under investigation, or the importer should 
have known the purchase price was a dumping price, or the subsidies received by, 
the foreign producer are inconsistent with the definition of countervailable subsidies 
in the International Countervailing Duty Code, and there are massive imports in a 
relatively short period of time, then the effective date for the withholding of liquida 
tion will be moved back 90 days prior to the date of the preliminary determination.

The ITA has denied this safeguard against added injury in the vast majority of 
cases. The intent of Congress has been ignored.

(5) The ITA has nullified the relief intended by Congress in countervailing duty 
cases again and again by suspending the investigations at the preliminary determi 
nation stage on the basis of agreements by foreign governments or exporters to 
divert, terminate or renounce the subsidies at some date in the future. The intent of 
the Congress that such suspension agreements be entered into only if they serve 
both the national interest and the interest of the domestic industries injured by the 
subsidized imports has been given meaningless lip-service.

The objections of domestic industry have been ignored. The ITA has ignored the 
plain instruction in the statute that domestic industry be consulted before such 
agreements are entered into. It "initials" the agreements, tells the industry about 
the agreement already set through the ITA's discussion with the foreign inter 
ests and then ignores the domestic industry's protests. In not a single case has the, 
ITA withdrawn the initialled agreement after the domestic industry expressed views 
in the. belated opportunity given it by the ITA.

(6) The Congress itself with the willingjiooperation of the Executive Branch has 
placed U.S. industries at a major competitive disadvantage both in the U.S. and 
abroad by the manner in which it has directed that the foreign government promo 
tion of exports through remission of taxes be handled by the ITA in its administra 
tion of the antidumping and countervailing duty laws:

First, the 1979 Act in defining "United States Price" requires that there be added 
to the price at which the foreign goods were sold to the United States the amount of 
taxes directly imposed on the exports which have been rebated or not collected.

The effect of this is to confirm the foreign producer in his competitive advantage 
in accepting tax subsidies to underwrite the expansion of his exports to the United 
States, and at the same time to safeguard from off-set through antidumping duties 
that part of his discrimination in price in selling to the U.S. based on such tax re? 
mission.

Further, the ITA assumes and does not require proof of the companion require 
ment specified in the Act that such addition will be made only to the extent that 
such taxes are added to or included in the price of such merchandise when sold in 
the country of exportation.

Second, in the legislative history of the 1979 Act, it is stated that the administer 
ing authority is not prohibited "from determing that export payments are riot subsi 
dies, it those payments . . . are specifically provided as non-excessive rebates of in 
direct taxes within the meaning of the international Subsidies/Countervailing 
Duty agreement. (S. Rep. 96-249, pp. 84, 85).

Thus, the Executive Branch, in accepting the disparate treatment of direct and 
indirect taxes, and the Congress, in ratifying this difference of treatment in the leg- 
ijlative history, have combined together to confront domestic industries with a 
major competitive disadvantage vis-a-vis their foreign competitors. [See J. Nevin, 
Doorstep for Free Trade, 61 Harv. Bus. Rev. #2, 88 (1983)],

In our prepared testimony, submitted to the Subcommittee on April 12, we not 
only discuss these problems in detail, but also propose specific reforms by statutory 
or regulatory change.

The fourth major issue concerns the substantive and procedural problems in the 
administration of the material injury provisions of Title VII of the Act by the Inter 
national Trade Commission.

As virtually all antidumping or countervailing duty cases require an injury test 
both at the preliminary and final stages of an investigation, a key hurdle for domes 
tic industries seeking import relief is the ability to satify the ITC that the statutory 
criteria of material injury have been met.
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We have identified eight problems of major significance in the administration of 
the injury portion of the unfair trade laws that make relief more difficult to obtain 
than we believe was the intent of the Congress:

(1) the ITC's reluctance to evaluate the injury being caused domestic industry by 
dumped or subsidized imports over the short term.

If there has been a recent surge in imports in a static or declining domestic 
market, the material injury being caused or threatened must be mesured during the 
span of the recent surge calendar quarter by calendar quarter, not in the retro 
spective of a span of years.

Despite frequent urging, the Commission has declined to adapt its clecisionmaking 
process to consider such short term injury data.

(2) the ITC's refusal to make available to counsel for domestic producers under 
protective order the confidential price information of foreign producers and their 
U.S. importers.

The commission makes available the price and cost information of domestic pro 
ducers automatically upon application by foreign interests, and without any refer 
ence to domestic producers. But it construes Sec. 777 (c) of the Act, on the basis of 
the legislative history, as precluding reciprocal treatment of domestic producer ap 
plicants.

The effect is that the ITC gives foreign interests access to complete information 
with which to argue their cases, while denying equal treatment to the domestic in- 
c'ustry.

'3) the very broad discretion exercised by the ITC in weighing the facts under the 
critt-x-ia of material injury has resulted to a substantial degree in the denial of relief 
to industries suffering import competition aided by price leverage based upon dump 
ing or cost-offsetting foreign subsidies. This leverage is used constantly to undersell 
the like domestic products regardless of how vigorously the injured domestic produc 
ers attempt to hold their business through reactive price reductions.

The ITC has failed signally to interpret the material injury test in accordance 
with the relaxed standard which the Congress carefully wrote into the law, as harm 
which is not inconsequential, immaterial, or unimportant.

(4) the ITA places overemphasis on specific examples of lost sales or price sup 
pression regardless of the industry structure or the nature of the distribution 
system;

The Commission insists upon confirmation by its staff from the purchasers of the 
dumped or subsidized foreign merchandise that they have purchased the foreign 
rather than the domestic goods on the basis of price. Purchasers know the signifi 
cance of the ITC's inquiries, and to retain for themselves the economic benefit of the 
low dumped or subsidized prices, they usually find some other "reason" for their 
purchase, which is uncritically accepted by tho ITC.

The result is that contrary to the intent of Congress, relief is being denied in a 
large number of cases solely because of an extreme burden of proof being placed on 
domestic industries to prove the impossible. Domestic industry documentation of 
lost sales and price suppression is ignored on the strength of self-serving, unverified 
assertions by purchasers whose intent is to cling to the perceived economic benefits 
of the low prices which characterize unfair competition.

(5) the present mode of handling the two injury determinations by the ITC which 
is, in our opinion, unnecessarily wasteful of resources both at the agency and at the 
interested party level and which could be better served by simplifying procedures;

(6) the ITC's interpretation of its broad discretion on matters remanded from the 
Court of International Trade, resulting in the virtual elimination of judicial review 
of agency action for example, there has been no case in which the ITC has changed 
its position regardless of the legal or factual errors found by the court to exist in the 
ITC's original determination;

(7) the ITC's failure to cumulate imports of the like product concurrently being 
investigated from a number of countries, in situations where the protect is admit 
tedly fungible;

(8) the need for domestic industries in concurrent investigations under the anti 
dumping and countervailing duty laws to participate in a series of hearings and 
submit a series of briefs and questionnaire responses instead of having the related 
cases considered simultaneously.

We have proposed a series of modifications to the statute or to agency practice to 
rectify these problems. The result of these practices is relief being denied or severe 
ly restricted in contradiction of the intention of the Congress in 1974 and 1979 in 
reforming the unfair competition statutes.

First, our most far reaching proposal pertains to the inclusion of a rebuttable pre 
sumption of material injury where there has been an increased share of apparent

22-516 0 83-



626

consumption by imports and the presentation of evidence indicating price suppres 
sion or undercutting of domestic goods by the imported product.

Second, we propose elimination of the preliminary determination conference 
unless the Commission believes there is not a prima facie indication of material in 
dustry. In such event, we propose requiring the agency to notify the interested par 
ties of the factual and legal issues underlying the Commission's doubt that a prima 
facie case exists, permitting the domestic industry to request a conference for the 
presentation of evidence and views on those issues.

Third, we recommend that when the Court of International Trade decides that 
the ITC's judicially reviewed determination is arbitrary, capricious, an abuse of dis 
cretion, unsupported by substantial evidence, or is otherwise not in accordance with 
law, the 1'iC assign the case to staff personnel not involved in the original investiga 
tion.

The Commissioners assisted by the newly assigned staff personnel would be re 
quired to give a de novo review to the entire record. The staff would be required to 
prepare a new staff report and place it upon the public record prior to the Commis 
sion's decision on remand. Interested parties would submit views with respect to the 
issues explicitly or implicitly regarded by the Court as germane to its remand of the 
case, and the staff report's discussion of those issues.

Fourth, the statute should be amended to provide that, in the petitioner's discre 
tion, where multiple cases have been filed, all hearings in the final injury investiga 
tions will be heard concurrently.

Finally, we recommend that by amendment to the statute, the ITC be required to 
cumulate imports of like merchandise from all countries under concurrent investi 
gation where the merchandise is fungible, is sold through common channels of dis 
tribution, and is sold in the principal markets in which the like domestic merchan 
dise is sold.

The fifth problem which we discuss and for which we propose reforms in the law, 
is the limitation on domestic industry's present rights to judicial review.

We disagree with the statement contained in a press release from the subcommit 
tee and contained in Mr. Olmer's prepared testimony that the Congress should con 
sider limiting rights to judicial review on "interlocutory" matters.

The challenged determinations appear to be those identified in subsections of Sec. 
516A(aXD of the Tariff Act of 1930. A review of those subsections, however, shows 
that two are not interlocutory but rather final w'thin the normal meaning of that 
term in administrative law practice. Two of the other determinations were specifi 
cally discussed during the floor debates in the Senate on the 1979 Act as requiring 
judicial review. The reason is that by their nature prompt review of the agency de 
termination is required to prevent the loss of rights of the affected domestic indus 
try as a result of arbitrary and capricious agency action.

We urge the present statutory basis for judicial review of these preliminary nega 
tive determinations by the ITA or the ITC be maintained without change. In addi 
tion, we recommend that the rights of judicial review be expanded to include two 
areas that were inadvertently omitted from the scope of Section 516A of the Act:

(1) preliminary negative critical circumstances determinations by the ITA;
(2) final affirmative determinations by the ITA prior to an affirmative ITC deter 

mination or after a negative ITC final determination of injury.
As the legislative history of the critical circumstances provision make clear, if 

relief retroactively is not provided quickly, no relief will be available as most entries 
are liquidated in a six week time period. When a negative preliminary critical cir 
cumstances determination is made, the Courts have suggested that there is no right 
to immediate judicial review. Where liquidation is not suspended, domestic indus 
tries' right to retroactive relief is effectively negated, even if the agency reverses its 
preliminary determination later in the investigation. What is in effect a final deter 
mination should be judicially reviewable at a time when correction of agency error 
can be meaningful.

Similarly, the legislative history makes clear that domestic industries have the 
right to contest not only whether there are subsidies or dumping but also the 
amount of countervailing duties of antidumping duties required to off-set these 
unfair forms of competition. The Justice Department has fought strenuously in the 
last year to prohibit domestic industries from securing judicial review of these 
amounts where there was a negative final ITC determination or prior to there being 
a final ITC determination. Yet, ITC commissioners havs fo'md the size of the net 
subsidy or the dumping margin to be material to their determination of injury.

The last major problem which we discuss and for which we recommend statutory 
reform is the escape clause.
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The history of the escape clause had been dismal in terms of results for domestic 
industries seeking to obtain relief. This is accounted for by the (1) strict limitations 
for such relief under Article XIX of GATT, (2) the discretion left to the President in 
affording relief even where serious injury has been proven, (3) the rights of foreign 
countries that are injured by whatever relief is taken to request compensation and 
(4) a requirement under the law and under Article XIX of GATT that imports from 
all countries be covered by the relief.

Because of changes in economic conditions in the 1980's over those prevalent 
when Congress enacted the present escape clause, we believe it is appropriate for 
the Congress to reconsider the basic objective and the basic statutory framework 
within which escape clause relief may be obtained.

One of the concerns of the Congress in the last decade has been the prevalence 
and nontransparent, non-Article XIX remedies resorted to by foreign countries (and 
to a limited extent, the United States) to obtain necessary relief from seriously in 
jurious imports, where the obligation to compensate affected countries or the severe 
standards of the escape clause have ruled out relief via that avenue.

Moreover, sharp fluctuations in exchange rates which have characterized interna 
tional transactions in recent years, and the foreigr government practice of targeting 
industries for subsidies and cartel-like activity to foster export expansion, require 
that the escape clause criteria for modification or withdrawal of tariff concessions 
be carefully reconsidered.

The current justification for escape clause relief is to p* ovide a temporary respite 
to enable domestic seriously injured by imports (flowing from trade agreement con 
cessions) to adjust to new conditions of foreign competition.

When a currency becomes significantly overvalued for an extended period of time, 
domestic industries can suddenly find themselves no longer competitive in their 
home market. This condition stems not from their loss of maufacturing resourceful 
ness, but rather the perceived effect on the value of the nation's currency by events 
nation or global in scope. The consequences for domestic industry, without fault on 
their part, can be debilitating. Cash flow, profitability, and ability to invest in tech 
nological leadership can all be unrelievedly impaired.

Similarly, America's competitors can produce the same effect by the application 
of government funds to selected industries, and the orchestration of their invest 
ment in technology to support export expansion in world market dominating scope. 
Exchange values can remain relatively stable, but destabilization of American in 
dustries can be caused by such foreign government targeting, administrative guid- 
ant 3, and support for cartel-like management of key industry investment, expansion 
and export strategy.

The targeting of selected industries for rapid export expansion should arguably be 
subject to off-setting or neutralizing import regulation at our borders under our 
unfair trade statutes (sections 301, 337, and the antidumping or the countervailing 
duty laws). Such remedies have not in fact been administered so as effectively to 
cope with this problem.

It is difficult for U.S. industries to find out about and document in appropriate 
detail the full scope of foreign government programs and benefits conferred upon 
targeted foreign industries whose expansion strategy includes the take-over of 
American markets. Few industries can budget the more than one million dollars for 
researching and litigating such unfair competition reported as required in the ma 
chine tools case! An alternative remedy is necessary to address these interrelated 
problems.

We recommend a revision of the escape clause that redefines serious injury to 
take account of the fact that a domestic industry can be seriously injured even when 
it remains "profitable", where the seed corn of its capital is held static, without the 
growth required to maintain technological and marketing leadership against its sub 
sidized, targeted foreign competitors.

We recommend also that targeting and exchange rate fluctuation serious injury 
require that the most favored nation provison of the Trade Act of 1974 and our com 
mitment to that principle under GATT be modified to permit selective action 
against just those imports which from ai> unnatural economic >.ose are destabilizing 
efficiently conducted American industries.

. We also recognize that it is appropriste that the modified form of escape clause 
action we recommend include an evaluation of whether or not the relief will facili 
tate the additional cash flow, profitability, and market share that is necessary to 
restore, or maintain against demonstrable destructive assualt by targeted foreign in 
dustries, the competitive strength of the affected domestic industry.

The relief must be made certain in nature, free from presidential review. The 
long history of the administration of the act strongly supports this recommendation.
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Our prepared statement is comprehensive in discussing each of the problems 
which I have briefly touched upon today, and in recommending the specific reforms 
required to solve them.

Our recommendation if implemented will go far in the attainment of the Congres 
sional purpose:

(1) the reduction or elimination of trade practices which distort international com 
petition to the disadvantage of the United States industry, and

(2) a constructive framework within which the United States may come to grips 
with the problems that the rapid change in technology, exchange rates and interest 
rates, and foreign government c^sored targeting of export industries have caused, 
and are causing.

We hope that the members of the Subcommittee, your legislative aides, and the 
staff of the subcommittee will give careful consideration to the full text of our pre 
pared testimony.
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Introduction and Overview.

Mr. Chairman and other distinguished members of the House Hays 

and Means Committee. It Is a pleasure for me to have an opportunity to 

appear here today on behalf of my father's law firm as special counsel to 

a number of our esteemed clients American Spring Hire Corporation, Car 

lisle Tire & Rubber Company, Florida Hire & Cable Company, PPG Industries, 

Inc. (Glass Division), Roses Incorporated, SCH Corporation (Consumer 

Products Division) and The Tlmken Company to present testimony on an 

Issue that Is of vital Interest to our firm and to the welfare of our 

clients, viz.. U.S. trade remedy laws and how they can be made more 

effective. Each of the companies on whose behalf I appear today have 

been active participants before the agencies responsible for the 

administration of our nation's trade laws and before the courts having 

Jurisdiction over trade disputes for many years attempting to safeguard 

their rights to effective and vigorous enforcement of our trade laws as 

repeatedly stressed by the Congress [e.g., H.R. Rep. No. 317, 96th Cong., 

1st Sess. 45-46, 48-49. 69-72 (1979); S. Rep. No. 249, 96th Cong.. 1st 

Sess. 37 (1979); S. Rep. No. 1298. 93d Cong.. 2d Sess. 169 (1974)].

I will be limiting my direct testimony to a review of the 

antidumping, countervailing duty, and escape clause provision;, of U.S. 

law, areas of Immediate concern to the companies on whose behalf our firm 

appears today, but would be willing to respond to any questions about the 

other Issues raised In the Subcommittee's Releases of February 15 and 25, 

1983.
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As the Subcommittee Is well aware, there Is a great deal of liti 

gation before the Court of International Trade and the Court of Appeals 

for the Federal Circuit on many Issues flowing from the administration 

and Interpretation of the antidumping and countervailing duty laws. PPG, 

SCH, and Tlmken have each been In the courts for nearly a decade 

attempting to get clarification of our laws and to obtain the relief each 

company believes it Is entitled to under our unfair trade statutes. 

Similarly, American Sp.ing Hire, Carlisle, Florida Hire & Cable and Roses 

Inc. have all been actively Involved In litigation flowing from what each 

company believes to have been Incorrect Interpretations of the law and a 

failure by the respective agencies to fulfill the Congressional mandate 

that "these unfair trade statutes be administered In a manner that will 

prevent such practices." [H.R. Rep. No. 317, 96th Cong., 1st Sess. 45-46 

(1979)] Similarly, many of our clients and other domestic producers have 

appeared before this Subcommittee or have reviewed with other members of 

Congress or '.ne appropriate offlrldls of the concerned agencies what has 

been perceived to be the exercise of agency discretion In a manner that 

chooses to favor foreign manufacturers over domestic producers and jobs. 

[E.g., Testimony of George F. Burns, President, Consumer Products 

Division, SCM Corporation (and statement In support thereof) before this 

Subcommittee on December 16, 1981; Comments of SCH Corporation Regarding 

S. 3015, Before the Subcomm. on International Trade of the Senate Comm. 

on Finance (November 1982)] For purposes of my testimony today, the 

legality or propriety of the agencies' Interpretations and administration



638

Is not In Issue. Rather, I appear to present suggested modifications In 

the law and In the administration practices which, If Implemented either 

by statutory amendment or by modification of agency regulation or 

practice, would result In a more efficient provision of relief to 

domestic Industries and their workers from unfair trade practices and a 

more meaningful opportunity to adjust to seriously Injurious fairly 

traded Imports.

My Intended mode of proceeding Is to examine the following broad 

subjects: (1) annual reviews of outstanding antidumping and counter 

vailing duty orders; (2) other substantive and procedural problems flowing 

from the administration and Interpretation of the antidumping duty law by 

the administering authority ("the ITA"); (3) other substantive problems 

flowing from the Interpretation of th'e countervailing duty law by the ITA; 

(4) substantive and procedural problem flowing fr^m the administration 

and Interpretation of the "material Injury" provisions of Title VII of 

the Tariff Act of 1930, as amended ["the Act"] by the International Trade 

Commission; (5) existing limitations on domestic Industries' rights to 

Judicial review; (6) problems In obtaining relief from seriously Injurious 

fairly traded Imports. I will present a brief summary of the areas of 

concern to the domestic companies our firm represents here today, provide 

an explanation as to how the particular problem Is perceived to reduce 

the domestic Industry's ability to participate fully In the administra 

tive process or to obtain the relief Intended by Congress, and will 

conclude with a presentation of suggested modlflcat'ons In statutory
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language, regulations or agency practice that wl'l better achieve the 

stated Congressional Intent of vigorous and effective enforcement of our 

trade laws.

On my father's behalf and my own. I wish to emphasize that the 

views we present today are not Intended as personal criticism of the 

dedicated , ire of personnel of the Investigative and Compliance 

Divisions of the International Trade Administration with whom we have 

been privileged to work In many, many cases. He believe them to be 

competent, hard-working, and courageous In their efforts to cope with a 

work-load which far exceeds the capability of their under-manned groups 

to address. These divisions are starved for man-power, and the Congress 

Itself must recognize that the amplitude of resources promised in the 

enactment of the Trade Agreements Act of 1979 has not been provided.

Notwithstanding this acute manpower problem, there are policy 

problems Imposed by the Administration which, In our experience, 

frustrate the Intent of the Congress that domestic industries and their 

workers have access promptly to meaningful relief from unfair competition 

and from seriously injurious fairly traded Imports.

Isiue iM. Anpna^Secjjon, 751 ftevjews,

One of the outstanding improvements in the administration of the 

antidumping and countervailing duty law from the standpoint of domestic 

producers was the Inclusion In the Tariff Act of 1930 ["the Act"], as 

amended by the Trade Agreements Act of 1979,.of mandatory annual reviews 

for the determination of duties (If any) owed and the ability of the
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domestic Industry meaningfully to participate In such reviews. [19 

U.S.C. § 1675] For the first time, domestic producers have an 

opportunity to present Information, analyze and critique the Information 

submitted by the foreign producers and comment on and critique the 

methodology followed by the agency In determining the amount of the net 

subsidy or of the dumping, and, If necessary, to take an appeal to the 

Court of International Trade. The Importance of full and meaningful 

participation by domestic producers In the section 751 review cannot be 

overemphasized.

Hhlle the agency has, In general, made a good faith effort to 

move most section 751 reviews along In a timely manner and to permit 

meaningful participation, a number of problems need to be addressed to 

assure that prompt action Is t?.ken, that meaningful participation Is 

possible, and that the expense to all parties Is minimized:

(a) because of budgetary constraints, the ITA's workforce 

assigned to the Compliance Division Is Insufficient to process all 

foreign producer/exporter and foreign controlled affiliated Importer 

questionnaire responses In a timely manner, resulting In (1) significant 

time delays, (2) determinations not being handed down within twelve 

months, and (3) an effort by the agency to combine 751 review periods;

<b) bowise of budgetary constraints, Internal conflicts over 

policy questions or for other unknown reasons, many section 751 reviews 

elthei have not proceeded past the stage of questionnaire receipt or have
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not been decided despite all submissions having been made months (and In 

Isolated Instances, a year or more) ago;

(c) numerous foreign producers submit the entirety of their 

questionnaire response as "Business Confidential," providing no (or a 

seriously deficient) public summary. Thus, access to any Information Is 

granted only to the domestic Industry's outside counsel, which 

effectively prevents the marketing, production and cost accounting 

experts of domestic producers from assisting counsel or otherwise 

participating In the proceeding at all;

(d) numerous foreign producers submit incomplete information in 

their questionnaire responses (both during the original Investigations 

and during section 751 reviews), belatedly and In camera providing the 

missing information, if at all, only during verification (If one is 

held). This prevents the domestic industry from securing access to this 

Important Informat'on, and denies to the domestic producers who are 

interested parties any meaningful opportunity to make and present to the 

ITA any analysis or critique of the foreign producer's claims. Under 

existing agency practice, documentation submitted by foreign respondents 

at the verification stage of the Investigation Is not subject to 

disclosure to or review by the domestic Industry, even under 

administrative protective order;

(e) because of budgetary constraints and the agency's practice 

of placing a heavy burden of proof on a domestic industry before investi 

gating l<;$u?s not apparent from the face of the foreign producers' ques-

22-518 O-8S——8
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ttonnalre response, market research reports and affidavits supplied by 

domestic producers which present Information on foreign market prices, 

selling practices, and costs of production which contradict the like 

categories of Information supplied by the foreign producers are not used 

as a basis for meaningful Inquiry or further Investigation by the ITA;

<f> the present timing of events In a section 751 review results 

either In an unnecessarily extended review process or in unnecessary 

effort being expended by the domestic Industry meaningfully to partici 

pate in the crucially Important Sec. 751 review of the antidumping or 

countervailing duty order;

(g) In the case of 751 reviews flowing from dumping findings 

under the Antidumping Act, 1921, the agency has refused to review dis 

continuances and has refused to permit the domestic industry to have 

access tc Information fror prior Treasury Department master list 

proceedings that have been accepted without independent verification by 

the ITA as the basis for estimated duties or for revocation proceedings;

(h) where questions have arisen with respect to the scope of 

outstanding antidumping duty orders, the ITA has often permitted piecemeal 

investigations Instead of requiring all such issues to be raised In the 

context of a section 751 review;

(I) the agency has often not provided the domestic Industry with 

a meaningful opportunity to provide input into planned verification trips 

so as to permit thorough investigation of the issues of concern to the 

industry;
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(J) the agency has often made preliminary (and If not challenged, 

final) adjustments to foreign market value without any evidence of record 

supporting the claimed adjustments.

I take up each problem In turn or In related groups, providing 

an example from our firm's experience, and then after reviewing all 

problems, provide suggested solutions, whether statutory, agency 

regulation or practice.

(a) The ITA Is undermanned to a disabling extent: The 
ITA's workforce assigned to the Compliance Division Is 
Insufficient to process all questionnaire responses In a 
timely manner and to verify the Information submitted by 
foreign respondents.

Under section 751 of the Act [19 U.S.C. § 1675], the adminis 

tering authority Is required to review and determine at least once during 

each twelve month period the amount of any antidumping duty (or counter 

vailing duty) and publish notice of the results of the review and the 

amounts of duty to be assessed. [19 U.S.C. § 1675(a); see also 19 U.S.C. 

§ 1673eJ.

An obviously crucial lack of manpower has resulted In the ITA's 

Compliance Division being unable to handle Its caseload In a timely 

manner, particularly where a domestic Industry wishes fully to 

participate. Moreover, there appear to be cases where Internal conflicts 

over policy or other ITA problems have prevented the completion of 

section 751 reviews for extended periods even after all briefs have been 

submitted.

For example, on tanered roller bearings from Japan, the ITA
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divided Its first section 751 review into three parts: one covering one 

Japanese producer; one covering two producers and 38 other exporters or 

transshippers; and one covering two other major Japanese producers. 

While the ITA has completed the review of the first part (resulting In 

the revocation of the order with respect to one Japanese flrnOCsee. e.g., 

46 Fed. Reg. 14371 (2/27/81); 47 Fed. Reg. 25757 (6/15/82); appealed si^b 

nom, The Tlmken Company v. Uiilted States. Court No. 82-6-00890], notice 

of the preliminary results only have been published with respect to the 

second part [46 Fed. Reg. 43864 (9/1/81)] and that notice was published 

eighteen months ago (moreover, all briefs have been before the agency for 

more than one year); and there has not yet been even a preliminary 

determination with respect to the third oart of the first review despite 

approximately three years having passed from the date the agency first 

gave notice of Its intention to conduct administrative reviews of all 

outstanding dumping findings [45 Fed. Reg. 20511 (3/28/80)]. There have 

been no notices concerning the second or third section 751 reviews as yet. 

Carlisle lira and Rubber Company, PPG Industries and SCM 

Corporation have all faced similar long delays In the completion of 

annual reviews of the antidumping or countervailing duty orders of 

concern to them.
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(b) The ITA permits foreign respondents to abuse the pro 
cedures for protecting the confidentiality of business 
sensitive Information and the verification process, thus 
denying or severely limiting domestic Industry participation 
In the Initial Investigation or section 751 review.

Section 777 of the Act [19 U.S.C. § 1677f] controls access to 

Information whether "public" or "confidential". As stated In the House 

Report,

Section 777 seeks to provide the maximum availability 
of Information to Interested parties consistent with 
the need to provide adequate protection for Information 
accorded confidential treatment. Domestic Industry 
has long contended that Its ability to obtain relief 
under the antidumping and countervailing duty laws has 
been Impaired by Its lack of access to the Information 
presented by the exporters and foreign manufacturers. 
Access to Information at the administrative level Is 
even more Imperative under the bill, which amends the 
standards for judicial review of most administrative 
actions ... to substaiitlal evidence on the record. 
[H.R. Rep. No. 317, 96th Cong., 1st Sess. 77 (1979); 
accord. S. Rep. No. 249, 96th Cong.. 1st Sess. 100 
(1979)3

Sections 751 and 777 are complementary In their Intent of giving 

domestic producers a meaningful role In the administrative review process. 

Access to Information that has been submitted by the foreign parties Is 

absolutely critical to the ability of the domestic Industry to partici 

pate In the administrative review process, to point out areas of obvious 

or suspected factual error and to permit Identification of factual and 

legal issues for further investigation by the agency or for development 

in pre- and posthearlng briefs. The agency's regulations permit the for 

eign producer and/or related importer to submit a nonconfldentlal summary 

or to submit only a brief description of the types of information sub-
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mltted with agreement to release the confidential Information under 

administrative protective order. [19 C.F.R. § 353.28<a>] The agency has 

recognized the need of domestic Industries' counsel to have access under 

administrative protective order to the confidential submission even where 

a nonconfldentlal summary has been provided. [E.g., Arbed. S.A. v. United 

States. 3 CIT __, Slip Op. 82-79 (September 22, 1982)] As special 

counsel for domestic producers, our firm is In complete agreement that 

counsel need access to the confidential Information In addition to the 

public summary adequately to participate In the administrative proceeding. 

However, a meaningful nonconfldentlal summary is absolutely essential if 

knowledgable employees of the domestic companies participating in the 

proceeding are to have the opportunity to apply their expert knowledge 

and judgment to an evaluation, especially, of U.S. market facts, 

production characteristics, and cost accounting Issues which may be 

relevant to the issues required for determination by the ITA, as, for 

example, whether merchandise of a certain description sold In the home 

market Is Identical or most similar to a particular product sold for 

export to the United States.

Certain foreign respondents have filed essentially no public 

summary (or a very Inadequate summary), and have agreed to grant access 

to the submitted information only under administrative protective order, 

taking advantage of subsection (a)(3) of section 353.28 of the agency's 

regulations [19 C.F.R. § 353.28(a)(3>]. This situation arises not only 

in section 751 reviews but also during the Initial investigation under
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Mr. THOMAS. So it is not your understanding that the West Bank 
has a very decent agriculture potential in terms of the soil quality 
as compared to other areas that are now in the nation State of 
Israel?

Mr. DINE. That is right.
Mr. GREENBERG. In addition, I might add that primarily almost 

all of what is grown on the West Bank is shipped to Jordan, and 
certainly that makes a very convenient market. I wouldn't antici 
pate that they would want to change the direction there, especially 
since many of the occupants of the West Bank are Jordanian them 
selves.

Mr. THOMAS. In addition, this economic structure you indicated 
produces 65 to 70 percent of the vegetable agricultural products of 
Israel.

Do you have any feeling for the percentage, for example, of the 
processed tomato products, which really is kind of, say, a mature 
technology, but nevertheless a technological aspect of agriculture? 
Do you have any rough percentages of what is produced in the kib 
butz structure there?

Mr. GREENBERG. No; I don t.
Mr. THOMAS. Is any of it produced in that structure?
Mr. GREENBERG. Yes; it is. And, again, I would be more than will 

ing to obtain those statistics.
[Additional information follows:]
The following is the information requested by Mr. Thomas and the Subcommittee 

regarding kibbutz production in agriculture and industry, and regarding the kibbutz 
economic structure.

As indicated on page 97 of the transcript, kibbutzim in Israel operate as independ 
ent economic entities with their own internal structure but within the socio-eonomic 
system and structure of the country as a whole. At present, there is no definitive 
answer as to the contributions to Israel's GNP made by kibbutzim. However, based 
on their agricultural output, which is 42% of Israel's total agricultural output and 
their industrial output, which is 5.1% of Israel's total industrial output, excluding 
diamonds, it can be estimated that kibbutzim account for approximately 3.6% of Is 
rael's total GNP. Kibbutzim contribute only minimal output in the area of services 
and therefore the numbers for kibbutz services output are not listed separately but 
are reflected in the overall percentage of GNP. Please note that although some cur 
rent estimates indicate that kibbutzim contribute as much as 65% of Israel's total 
agricultural output, 42% was the contribution of kibbutzim to Israel's total agricul 
tural output in 1982.

The source for the above statistical information is the Government of Israel.

Mr. THOMAS. I appreciate that. So we have a combination agri 
cultural and industrial model based on a communal structure 
which will be supplying products in a FTA between the United 
States and Israel.

Mr. GREENBERG. It is important to note that the communal struc 
ture you refer to is the structure which is simply one citizen, one 
entity.

I might treat it us an individual citizen within a democratic 
framework. It is not as if the economy of the country is a commu 
nal economy. A corporation in this country, for instance, is treated 
as an individual citizen and has its own economy.

Just the same, a kibbutz in Israel, if we could compare it to a 
corporation, has its own economy but must abide by the rules, reg 
ulations, laws and the rest of the social structure and economy of 
the country as a whole.
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effectively In antidumping and countervailing duty Investigations and 

reviews. Is the practice tolerated by the ITA wherein foreign producers 

are allowed to withhold Information requested In the agency's 

Investigative questionnaire, but to submit the required information to 

the agency during verification. The ITA'c present practice Is not to 

permit access even under administrative protective order to materials 

obtained from the foreign producer during verification. Thus, by 

withholding Information requested for submission at the questionnaire 

response stage (where domestic producers are entitled to meaningful 

nonconfIdentlal disclosure, or confidential disclosure under piotective 

order) and submitting the information instead to the verifying officers 

of the agency during the postquestionnaire response verification, the 

foreign producer is enabled by the agency's practice effectively to 

handcuff the domestic producers and their counsel from effective 

participation in the investigation or review. As a result, important 

information belatedly supplied by foreign respondents to the agency, in 

support of claims for adjustments or price comparisons whose purpose and 

effect Is to explain away margins of dumping or of government 

subsidization go Into the record unrefuted by the domestic producers.

(c) The ITA handicaps its own Investigation and unreasonably 
burdens domestic producer parties by refusing to consider 
responsibly performed foreign market research_reports, 
affidavits or publlcjy available Information as a basis for 
further investigation of claims made by foreign respondents.

In participating in either 751 reviews or initial investigations, 

domestic producers attempt to provide either through their own foreign
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sales organizations, through market research studies or through publicly 

available sources (e.g., wholesale price data, annual reports), whatever 

factual Information Is available to them pertinent to the Issues raised 

by the foreign respondents' questionnaire responses and other submissions 

to the agency. Domestic producers have the right to address these 

Issues, and the Congress Intended that their contributions to the record 

should consist of the Information reasonably available to them, given the 

nature of the Issue, and the circumstances of the domestic producers. 

[See sections 702(bXl>. 732(b)(l). 776(a) and <b> of the Act]. The 

Congressional purpose Is clear: to make all pertinent Information 

available to the agency so as to enhance Its ability to make factually 

correct determinations by providing for direct Involvement of domestic 

producers In the Investigation through maximum access to Information 

received by the agency with a full and meaningful opportunity to analyze 

data submitted by the foreign producers for completeness, accuracy and 

propriety of certain claims. Often a domestic producer will present an 

affidavit or market research report tailored to challenge specific issues 

resulting from an analysis of the preliminary determination In light of 

the public versions of the questionnaire responses. The ITA's practice 

Is to Ignore such submissions. It bases that practice upon a view of the 

legislation which we think is at sharp variance from the Congressional 

Intent. The ITA places a very heavy burden of proof on domestic 

producers by requiring them to submit specific documentation from the 

records of their foreign competitors before the ITA will consider the
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domestic producers' information as worthy of Investigation on the Issues 

before the agency. Market research reports based upon Interviewing 

purchasers of thp subject merchandise In the foreign markets and which 

use government and Industry reports and other secondary sources, or 

affidavits of knowledgeable marketing personnel are seldom found by the 

agency to be sufficient to warrant further Investigating any factual 

disputes.

For example, In light of adjustments being made for differences 

In merchandise, The Tlmken Company In the 751 review on tapered roller 

bearings and certain components thereof from Japan ( f 1rst part), sub 

mitted an affidavit from their market research director In the post- 

hearing brief challenging the propriety of such an adjustment In light of 

Information available to Tlmken suggesting that the foreign producer sold 

great quantities of "Inch" size bearings In both the home market and for 

export to the United States, thus suggesting that for the bulk of sales 

Identical merchandise should have been compared. (E.g., Posthearlng 

Brief on Behalf of the Tlmken Company, Exhibit 3 (filed July 24, 1981)] 

As the ITA had conducted a verification prior to the Issue specifically 

being raised by Tlmken, the ITA chose not to further Investigate what 

clearly was a factual dispute raised In the case by the affidavit and 

accompanying exhibits (Including the foreign producer's catalog listing 

the specific parts alleged to be sold In the home market). 47 Fed. Reg. 

25758.

Again, In the case of Natural Menthol from the People's Republic
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of China (a case not Involving any of the domestic producers on whose 

behalf our firm appears today), the domestic Industry submitted the affi 

davit of the president of a menthol/peppermint oil producer In Paraguay 

that was used for purposes of establishing a surrogate foreign market 

value. The president of the company attested to the fact that his company 

was unable to sell menthol oil for export to the United States at prices 

above the cost of production. [Prehearlng Brief on Behalf of Petitioner, 

Attachment 2 (filed February 6, 1981)] This Information was never contra 

dicted during the course of the Investigation. The ITA was presented 

with this Information before the verification trip to Paraguay was com 

pleted and when the ITA had ample opportunity to check the validity of 

the affidavit from the affiant In Paraguay. The ITA never once raised 

the question of sales below full cost of production during Its Investi 

gation of the Paraguayan producer. Rather, the ITA raised a series of 

questions challenging the sufficiency of the data submitted by the 

petitioner In the affidavits [46 Fed. Reg. 24615 (May 1. 1981)], while 

totally Ignoring the uncontroverted affidavit of the one Paraguayan 

producer who provided Information to the ITA that he had lost money 

consistently In the last few years on the exportation of menthol.

Similarly, SCM and other domestic producers have submitted 

extjnslve market research Information In various 751 reviews in an effort 

to demonstrate that there were factual disputes with the data submitted 

by the foreign producers, only to find themselves confronted with 

extensive requests for supporting documentation and/or work product of
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the market research organization that either are unreasonable on their 

face (absent a requirement that the market research organization engage 

In some form of Industrial espionage) or Impracticable from the stand 

point of what foreign market research organizations are willing to 

release or what In fact is maintained by way of records.

The result of the heavy burden placed on domestic industries 

wishing to have factual Issues thoroughly Investigated by the ITA Is to 

reduce the ability of domestic producers to participate meaningfully In 

the proceeding.

(d) The ITA unreasonably delays disclosure of Information 
to domestic parties In its annual review of antidumping 
duty orders: the present timing of events In a section 751 
review results either in an unnecessarily extended review 
process or in unnecessary effort being expended by the 
domestic industry meaningfully to participate.

Domestic producers desirous of actively participating In a sec 

tion 751 review are faced with an unnecessarily expensive or unnecessarily 

time consuming procedure at present. The first substantive communication 

from the ITA to the domestic producers' counsel is late in the section 

751 review process, at the time of the signing of the pieilml.isry deter 

mination. By that time, questionnaires have been on file for some period 

of time, and there may or may not have been verification (although if 

verification has occurred, It Is unlikely that public versions of the 

same will have been made available significantly In advance of the 

preliminary determinations). Domestic producers must choose between 

expending considerable energy and time reviewing and critiquing the
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questionnaire responses and obtaining market research In anticipation of 

likely preliminary findings of the agency, or await<ng the preliminary 

determination and then belatedly focusing on those preliminary findings 

*hat appear to be clearly erroneous, not supported by the limited 

Information of record that Is guardedly available to the domestic 

producer, or otherwise contrary to law.

If the latter approach Is followed, the first significant 

submission by the domestic producer Is likely to be the prehearlng brief 

following the Issuance of the preliminary determination and a request for 

disclosure and a hearing. [See also 19 C.F.R. §353.53(c), <d>] If there 

are major errors discovered or factual disputes that the ITA agrees to 

Investigate further or that require further briefing (an Infrequent 

occurrence), necessarily the final determination will be extended 

considerably. [See, e.g.. Bicycle Tires and Tubes from Korea, 46 Fed. 

Reg. 13531 (2/23/81 Xprellminary determination); 47 Fed. Reg. 28727 

(7/l/82Xf1nal determination); Tapered Roller Bearings and Certain 

Components Thereof from Japan, 46 Fed. Reg. 14371 (2/27/81Xprellminary 

determination); 47 Fed. Reg. 25757 (6/15/82Xflnal determination); Steel 

Hire Strand for Prestressed Concrete from Japan, 47 Fed. Reg. 21109 

(5/20/82)(pre1imtnary determination; no final determination yet 

announced)].

The ITA has requested that domestic producers provide market 

research reports and whatever other factual data that they Intend to 

supply during a section 751 review prior to the preliminary determination 

and as early as possible during the proceeding. [But see 19 C.F.R. §
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353.53(c). <d)] While the perception of the ITA that it needs informa 

tion earlier In a proceeding to permit more timely completions of sectior. 

751 reviews Is understandable, without modification of ITA practice the 

result is an Increased burden on domestic producers who roust cover every 

waterfront before receiving any guidance from the ITA as to likely 

results or claims to be rejected/accepted.

<e) The ITA has refused to review foreign respondent under 
takings not to sell at less than fair value in connection 
with prior antidumping duty order discontinuances and has 
refused to permit the domestic industry to have access to 
information from master list proceedings that may consti 
tute the basis for estimated duties or for revocation 
proceedings.

When foreign producers or U.S. Importers refuse to cooperate 

with the ITA in a timely manner, the ITA has resorted to using the 

highest current rate found or the most adverse rate previously found In a 

section 751 review or a master list Issued by the Treasury Department 

under the Antidumping Act, 1921 (If that is the last time period for 

which information was submitted). [E.g.. Bicycle Speedometers from 

Japan. 47 Fed. Reg. 28978 at 28979-80 (7/2/82); Clear Sheet Glass from 

Italy, 46 Fed. Reg. 562'7 (11/16/81)] Master list information has also 

been used by the ITA for purposes of making tentative determinations to 

revoke. [E.g.. Tempered Sheet Glass from Japan, 46 Fed. Reg. 28691 at 

28693 (5/28/81); Tapered Roller Bearings and Certain Components Thereof 

from Japan, 46 Fed. Reg. 14371 at :iJ72 (2/27/81)] Where master list 

Information has been used by the ITA in an investigation, the domestic 

Industry has been denied access to any of the information considered by
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the administering authority In compiling the master list Information, 

thus effectively eliminating or seriously handicapping the domestic 

Industry's ability to participate In a section 751 review. [E.g., 

Impression Fabric of Man-Made Fiber from Japan, 47 Fed. Reg. 17319 at 

17320 (4/22/82)]

Similarly, the ITA has to date failed to use section 751 to 

review discontinuances given to particular foreign producers under the 

Antidumping Act, 1921, despite the agency's own regulations which require 

such review, yj?.. 19 C.F.R. § 3S3.53(e). Ct.g., Steel Mire Strand for 

Prestmsed Concrete from Japan (Section 751 Review Proceeding, Pre- 

hearlng Brief Submitted on Behalf of the Domestic Prestressed Concrete 

Strand Group), dated June 14, 1982, at 2-13; 47 Fed. Reg. 21909 (no final 

determination yet); Impression Fabric of Man-Made Fiber from Japan, 47 

Fed. Reg. 17319 at 17320 (4/22/82)3

The result of these actions has been that domestic Industries 

have been denied the opportunity to participate meaningfully In the 

administrative review process or to create a record that would permit 

meaningful judicial review.

(f) The ITA should reserve the consideration of Issues 
arising after publication of antidumping duty orders to the 
annual reviews of the order: where questions have arisen 
with respect to the scope of outstanding antidumping duty 
orders. the ITA has often ^permitted piecemeal 
Investigations Instead of requiring all such Issues to be 
raised In the context of a section 751 review^

The ITA In the few years that It has been responsible for the 

administration of the antidumping and countervailing duty laws has been
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confronted with a variety of scope-of-prior-lnvestigatton questions. Our 

firm and our clients strongly applaud the ITA's practice to date of 

notifying the domestic producers (through their counsel) when a scope 

Issue has been raised by an Importer or foreign producer and permitting 

the domestic producers to present argument as to the inclusion or 

exclusion of merchandise from the scope of the underlying investigation 

and resulting antidumping or countervailing duty order. PPG Industries, 

SCM Corporation and The Timken Company have all been confronted with 

presenting views on the propriety of including or excluding certain 

merchandise from the scope of the continuing unfair trade proceedings and 

have vigorously pursued their rights to present views.

The ITA Is still groping for a policy for when to handle such 

scope questions. At least at the beginning, the administering authority 

has been inclined to consider the issues on a seriatim basis as they 

arose. For an industry undergoing design and componentry revolutions 

(such as portable electric typewriters), the frequency of requests for 

exclusion from the outstanding orders can Increase significantly the time 

and expense spent by the domestic industry ensuring that the law is being 

properly administered, unless such requests are held in abeyance until 

the next section 751 review. For example, SCM has been confronted with 

multip's occasions In the past :everal years when it has not only had to 

participate in bifurcated 751 reviews but also has had to separately 

address claims by foreign producers that various new models were not 

covered by the reach of the antidumping order on portable electric 

typewriters from Japan.
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(g) The ITA excludes domestic parties from the verification 
process: the agency has often not provided the domestic 
Industry with a meaningful opportunity to provide input 
into planned verification trips so as to permit thorough 
Investigation of the issues of concern to the industry.

The ITA has Interpreted section 776 of the Act C19 U.S.C. § 

1677e] as not requiring verification during a section 751 review. 

Verification Is conducted only where the ITA feels that there is a 

significant question of fact presented by the questionnaire response or 

where verification has not occurred in a number of years.

To domestic producers, the opportunity for the agency to engage 

in a thorough and meaningful verification Is deemed essential to the 

accomplishment of the statutory plan yjz., the administration of the 

unfair trade iaws to prevent such practices from continuing. Moreover, 

based on our firm's experience, once the ITA has "verified" the respon 

dent's questionnaire responses. It Is virtually impossible to get the 

agency to reconsider certain factual issues deemed by the case handler to 

have been "verified".

Thus, having some role In the verification process Is viewed as 

extremely Important, if not critical, to effective participation by domes 

tic producers and their counsel. While our firm strongly supports the 

efforts generally made by the ITA, both during the initial investigatory 

stage and during the 751 reviews, to provide some opportunity for domes 

tic parties to present areas of general concern for consideration by the 

agency for use during verification, it has been our experience that the 

timing of the verification trips often reduce the likely actual effectlve-

22-616 O-83——9
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ness, of domestic Industry suggestions or which needlessly Increase the 

effort required by domestic participants to provide Input.

For example, based on manpower availability, budget constraints, 

and case workload, the ITA can and does move the timing of whatever veri 

fication will take place around considerably. When verification occurs 

prior to the Issuance of the preliminary determination, domestic pro 

ducers may or may not have even received the public version of the ques 

tionnaire response. It Is virtually certain that the domestic producers' 

counsel will not have received the confidential version of the response 

under administrative protective order. Thus, there may only be time for 

a quick review of the public version of the questionnaire by the domestic 

producers and their counsel with little or no opportunity to address the 

preliminary concerns of the agency and with no opportunity to obtain 

market research information on particular points of concern prior to the 

verifying party's departure.

(h) The ITA reduces dumping margins by allowances 
unsupported by substantial evidence.

Under section 773<a)(4) of the Act [19 U.S.C. § 1677b(a)(4)] and 

the administering authority's Implementing regulations [19 C.F.R. §§ 

353.13-.161, the burden of proof for the party seeking an adjustment for 

differences in circumstances of sale or differences in merchandise Is 

upon the party seeking the adjustment. However, during section 751 

reviews It is not uncommon for foreign producers to return questionnaire 

responses with little, If any, supporting documentation revealing the
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entitlement of the foreign producer to the adjustment In question. Such 

practices are particularly troubling where the adjustment sought Is 

dependent upon a finding of fact that properly should be made only by the 

ITA.

For example, "Allowances generally will not be made for differ 

ences In advertising and other selling costs of a seller, unless such 

costs are attributable to a later sale of the merchandise by a purchaser." 

[19 C.F.R. § 353.15(b» Obviously, whether an advertising program was 

attributable to a later sale of the merchandise by a purchaser Is a 

question of fact not dependent solely upon thp existence of advertising, 

but also requiring a consideration, jpter a_Ua, of the media used (I.e., 

likely audience) and the content of the ad (single product vs. multiple 

product vs. Institutional advertising). To the extent that the adminis 

tering authority does not reject adjustments based on such submissions 

out of hand, the result Is the expenditure of considerable time and 

effort by the domestic producers to attempt to determine the legitimacy 

of the claimed adjustment. lt.q.. Tapered Roller Bearings and Certain 

Components Thereof from Japan, 46 Fed. Reg. 14371 (2/27/81); Bicycle 

Tires and Tubes from Taiwan, 47 Fed. Reg. 54996 (12/7/82)]

Proposals for Change

1. Appropriations. While a number of the following recom 

mendations provide a basis for more efficient handling of section 751 

reviews, the necessary answer to alleviating lack of adequate manpower is 

increased appropriations for the Investigative and Compliance Divisions
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of the ITA. As stated In the House Report of the Committee on Hays and 

Means In 1979:

The Committee feels very strongly that both the 
countervailing and antidumping duty laws have been 
Inadequately enforced In the past, Including the lack 
of resources devoted to this Important area of law. 
The provisions of this bill are Intended to remedy 
this situation. However, the Committee recognizes 
that the Intended purpose of these provisions can be 
achieved only If the Executive branch allocates, and 
necessarily the Congress approves, sufficient resources 
to ensure vigorous administration. It Is the com 
mittee's understanding that the Executive branch will 
request appropriations for the purpose of making 
substantial Increases In personnel assigned to the 
administration of the antidumping and countervailing 
duty laws. The Committee cannot emphasize too 
strongly the need for adequate resources and Its 
expectation that they will be provided. [H.R. Rep. 
No. 317, 96th Cong., 1st Sess. 48-49 (1979XEmphas1s 
added).]

This administration has similarly pledged vigorously to enforce our trade 

laws. [See, e^q.. Testimony of Lionel H. Olmer, Under Secretary for 

International Trade, Before the Senate Finance Committee, September 29, 

1982, ". . . combined with vigorous enforcement of our trade lass, to 

which we have been committed for the past 20 months"; Testimony of 

Ambassador David R. Macdonald (Trade Representative's Office) at the same 

hearing, "Thus, vigorous enforcement of our fair trade laws must be 

viewed as an essential element In our overall economic recovery strategy. 

It Is central to our effort to get the whole of our economic house In 

order"; Statement of Ambassador HI 11 lam E. Brock, U.S. Trade Representa 

tive, Joint Hearings Before the Subcommittee on International Trade of 

the Senate Committee on Finance and the Subcommittee on International
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Finance and Monetary Policy of the Senate Banking, Housing and Urban 

Affairs Committee, July 8, 1981, (President's economic recovery program 

has five central policy components, one of which Is the "effective 

enforcement of U.S. trade laws and International trade agreements" (page 

9)).]

It Is our opinion that the Investigation and Compliance Divisions 

are desperately understaffed at the present time, (a) necessitating long 

delays in the resolution of section 751 reviews, (b) prompting the agency 

to combine existing reviews, (c> resulting In the agency apparently often 

pushing aside or delaying tackling cases of real concern to the domestic 

producers because of the effort that will be required to complete the 

review, (d) encouraging the agency to minimize Its verification efforts, 

and (e) fostering an apparent attitude of abandoning reviews of discon 

tinuances despite a clear regulation requiring them to do so. If adequate 

budget allocations cannot be provided for the Compliance Division and the 

Investigations Division) of the ITA. then this administration and the 

Congress should not hold out the hope to domestic producers that our laws 

will be enforced In a manner that will eliminate unfair trade practices. 

As our clients believe that the Congress and the administration Intend to 

fulfill their commitments to American Industry and labor, we recommend 

first that the Congress carefully review the requested appropriations 

needed by the ITA to carry out the legislative intent and this 

administration's commitment.
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2. Modification of procedure for handling review. Me recommend 

that either by statutory amendment to section 751 or preferably by change 

In administrative practice or regulation [19 C.F.R. §§ 353.53(c), (d). 

355.4KC), (d>], the procedure for conducting a section 751 review be 

divided Into six parts:

(1) receipt of confidential and public versions of 

questionnaire responses from foreign producers, exporters and related 

U.S. Importers accompanied by all supporting documentation (estimated to 

be about two months after receipt of questionnaire from the ITA);

(2) Initial computations by ITA case handler and Identi 

fication of adjustments likely to be permitted (If an antidumping 

proceeding) or the subsidy programs likely to be held countervallable If 

a countervailing duty review), review of these tentative case handler 

results with all Interested parties, and release of confidential version 

of questionnaire response under administrative protective order (depending 

on case and allocation of adequate manpower can be accomplished In 

four-six weeks);

(3) review of questionnaire responses and Initial computa 

tions and adjustments by the domestic Interested parties (and foreign 

producers), submissions of market research data, affidavits and other 

evidence raising factual Issues, and identification of factual questions 

that the domestic producers feel need further Investigation and verifi 

cation (as well as any suggested avenues for developing the facts in 

questlonXtwelve to fourteen weeks);
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(4) preparation of preliminary determination on the basis 

of Information obtained from (l)-(3>, verification, reports on 

verification trip made available, release of confidential versions of the 

verification reports with accompanying exhibits (two months, If adequate 

manpower Is provided);

<5) preparation of prehearlng briefs, submlss'on of market 

research reports, affidavits or other evidence to challf.ige verification 

reports or their attachments, hearing, posthearing brie' (two months);

(6) preparation and release of final determination (one 

month).

Such a procedure, If adopted, would permit (a) the domestic 

Interested parties that were concerned by unfair Import competition to 

participate In a meaningful manner at each stage of the Investigation, 

providing factual information (where It chose to do so) in a manner and 

on a timetable that would permit efficient use of the same by the ITA, 

while minimizing the cost and expense to the domestic producer desirous 

of actively participating, and (b) the ITA to perform its function of 

Investigating and verifying controverted factual Information In an 

efficient manner, within the statutory timeframe, without the need for 

double-tracking and with the benefit of domestic parties' input as to 

factual concerns presented by the questionnaire responses.

If a domestic industry were satisfied with the tentative 

direction of the ITA or with the preliminary determination of the agency, 

it obviously need not participate in that particular review. There hav.e 

been many instances where domestic Industries have chosen just that
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option In the past. [E.g.. Clear Sheet Glass from Italy, 47 Fed. Reg. 

44595 (10/8/82)] But where a domestic Interested party Is concerned by 

the ITA's apparent direction or Is concerned because of the continuing 

problems with unfairly traded Import competition, the proposed revised 

schedule would permit meaningful participation at a minimum of cost and 

with a guarantee of timely action.

3. Modification of Section 777(b) and (c) of the Act. Subsec 

tions (b)(1> and (c) of section 777 of the Act [19 U.S.C. § 1677f] should 

be modified to read as follows:

(b) Confidential Information.--

(1) Confidentiality Maintained. Except as 
provided in subsection (a)(4)(A) and subsection 
(c), Information submitted to the administering 
authority or the Commission which is designated 
as confidential by the person submitting it shall 
not be disclosed to any person (other than an 
officer or employee of the administering authority 
or the Commission who is directly concerned with 
carrying out the Investigation In connection with 
which the Information Is submitted) without the 
consent of the person submitting It. The 
administering authority shall require that 
Information for which confidential treatment Is 
requested be accompanied by a nonconfldentlal 
summary In sufficient detail to permit meaningful 
participation by domestic parties to the 
proceeding. The Commission shall require that 
all briefs and correspondence filed in connection 
with a conference or a final Investigation 
hearing be accompanied by a nonconfldentlal 
summary In sufficient detail to permit meaningful 
participation by all other parties to the 
proceeding.



665

(c) Limited Disclosure of Certain Confidential Informa 
tion Under Protective Order.--

(1) Disclosure by Administering Authority. Upon 
request by counsel for an Interested party, the 
administering authority shall release under 
administrative protective order, unless such In 
formation Is withdrawn from consideration by the 
submltter: (a) to counsel for domestic Interested 
parties, all confidential Information submitted 
to the administering authority by the foreign 
producers, exporters, transshipped or U.S. 
related Importers, Including all Information 
obtained during verification or used for 
preparing £ master list and Including all 
information submitted In the form of a computer 
tape or printout, except customer names of U.S. 
purchasers (for which a description of the 
category of purchaser, Including Industry and 
level of trade will suffice); to counsel for 
foreign producers, exporters, transshlppers or 
related U.S. importers, all confidential 
Information submitted by domestic interested 
parties except the Identity of market research 
organizations (where confidential treatment has 
been requested) used and of sources.

(2) Disclosure by Commission. Upon request by 
counsel for an interested party, the Commission 
shall release under administrative protective 
order, unless such information is withdrawn from 
consideration by the submitter, (a) to counsel 
for domestic Interested parties, all confidential 
information pertaining to prices submitted to the 
Commission by U.S. Importers, except customer 
names of U.S. purchasers (for which a designation 
of the geographical area of the country and the 
category of purchaser, Including Industry and 
level of trade will suffice); (b) to counsel for 
foreign producers, exporters, transshlppers or 
importers, all confidential information pertain 
ing to prices submitted to the Commission by U.S. 
domestic producers, except customer names of U.S. 
purchasers (for which a designation of the 
geographical area of the country and the category 
of purchaser, Including Industry and level of 
trade will suffice).
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(3) Disclosure to Consultants. The administering 
authority and the Commission shall permit access 
to the confidential Information to qualified 
experts (Including computer houses) upon the 
request of and an undertaking by counsel for a 
qualified Interested party to guarantee compliance 
with the terms of a suitable protective order by 
the designated expert and a showing by the 
designated expert that said expert can and will 
safeguard the confidential Information In 
question, will be supervised by the counsel of 
the party concerned, and can be made subject to 
sanction In the case of breach of the protective 
order. Failure by the counsel requesting release 
to such expert to establish procedures concerning 
the use of the confidential Information and to 
supervise use of the confidential Information by 
the expert, may be deemed breach of the order by 
the counsel If the expert violates the terms of 
said order.

The proposed amendment to section 777 of the Act -

(1) will eliminate a great deal of paperwork and expense 

for all parties concerned as well as the administering authority,

(2) will recop'iize by statute what the ITA has recognized 

with respect to confidential Information submitted by foreign producers 

and what the ITC has recognized with respect to pricing Information 

submitted by domestic producers, viz., that counsel have a compelling 

need for such Information to participate fully in the administrative 

proceeding [see, e.g.. Arbed. S.A. v. United States. 3 CIT _, Slip Op. 

82-79 (September 22, 1982); American Spring Hire Corporation v. United 

States. 3 CIT _, Slip Op. 82-102 (November 16. 1982)],

(3) specifically includes within the discoverable material 

all information Included as part of the verification report and submitted 

on computer tapes hence eliminating problems that domestic producers have 

experienced In the past,
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(4) provides equality of treatment at each agency to both 

domestic and foreign parties, thus ending the present discriminatory 

practice against domestic interested parties at the International Trade 

Commission sanctioned by section 777<c)(2)[«e American Spring Hire 

Corporation v. United States, supra],

(5) delimits the confidential information which will not be 

disclosed under protective order (Information for which foreign parties 

or domestic producers have been the most sensitive),

(6) permits release to outside consultants where certain 

conditions are met, and

(7) requires foreign producers, exporters, transshipped 

and U.S. related Importers to supply a meaningful nonconfidential summary 

of their submissions to permit active involvement by the domestic 

producers.

The proposed change does not eliminate the.need for counsel to 

sign t protective order form or to be subject to sanctions in the case of 

breach of the protective order. The dramatic simplification and cer 

tainty of application of the law will permit all parties to focus on the 

factual and legal issues at hand without expending great energy and time 

attempting to limit the participation of the other side In the investi 

gation.

4. Modification of Section 776 of the Act. We recommend that 

section 776's title be modified and that a new subsection (c) be added, 

to read as follows:
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Sec. 776. Verification of Information; Resolution of 
Factual Disputes.

(c) Resolution of Factual Disputes.  Hhenever an 
Interested party presents to the administering author 
ity In a timely manner a market research report (which 
report Is to be accompanied by a description of metho 
dology and en Identification of sources), an affidavit 
with supporting documentation, public source documents 
or references, or other documents of comparable reli 
ability which call Into question factual assertions 
Included In questionnaire responses, verification 
reports, or other Information submitted by foreign 
respondents, the administering authority shall 
promptly Investigate the factual dispute and Include a 
discussion of the resolution of the dispute In the 
final determination (either under section 705, 735, 
736. or 751 of the Act) published In the Federal 
Register and shall notify the Interested parties as 
soon as possible after resolution.

The proposed change to section 776 of the Act will shift the 

burden of Investigating factual disputes back to the administering 

authority and should prevent the ITA from placing requests on the 

domestic Industry for back-up Information that is not realistically 

within the control of the domestic Industry.

5. Modification to the Verification Process to Permit Domestic 

Industry Participation. Because of the crucial role of verification In 

many of the section 751 review proceedings and In all Initial Investi 

gations, the ITA's handling of factual disputes that arise after verifi 

cation, and the Court's deference to factual Information "verified" by 

the administering authority, domestic producers are seriously concerned 

about assuring the completeness and thoroughness of the verification 

exercises and troubled by the essential exclusion of domestic Interested
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parties from the actual verification process. Part of the perceived 

problem has been addressed In recommendation number 2 above. The 

remainder requires a modification of the statute C19 U.S.C. § 1677e] and 

the agency's regulations [19 C.F.R. §§ 353.51, 355.39] or practice. We 

have three proposals, presented below In descending order of preference, 

although the proposals are not mutually exclusive:

(1) permit domestic counsel to attend verification (covered by 

an administrative protective order) and suggest lines of questioning or 

types of documentation to the ITA's Investigator;

(2) have a verbatim transcript of the verification process;

(3) permit "neutral" counsel to attend the verification (covered 

by an administrative protective order) and suggest lines of questioning 

or types of documentation to the ITA's Investigator.

Hhile these proposal would Increase the "upfront" costs of the 

domestic Industry or costs to the administering authority. It is our 

belief that where a domestic interested party is concerned enough about 

the Investigation or the review to authorize counsel to attend the 

verification (not likely In many or most reviews), the ability of 

domestic counsel to suggest lines of Inquiry during the verification 

 jrocess mfj clear up cons' '^-able areas of controversy or concern on 

behalf of the domestic Interested parties, may result in lower costs In 

the remainder of the Investigation and less resort to the courts to get 

judicial review of administrative determinations. Procedurally, we 

believe that this Is one of the essential areas where change would 

appreciably Improve the administration of the law.
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6. Modification to Section 751(a)(l)(C) of the Act; Adding 

Subsections (a)(3) and (a)(4). The following proposed changes to section 

751 of the Act CIO U.S.C. § 1675] will permit the elimination of a 

variety of problems previously Identified:

Sec. 751. Administrative Review of Determinations, 

(a) Periodic Review of Amount of Duty.

(1) In General. At least once during each 
12-month period beginning on the anniversary of the 
date of publication of a countervailing duty order 
under this title or under section 303 of this Act, an 
antidumping duty order under this title or a finding 
under the Antidumping Act. 1921, or a notice of the 
suspension or discontinuance of an Investigation, the 
administering authority, after publication of notice 
of such review In the Federal Register, shall--

(C) review the current status of, and 
compliance with, any agreement by reason of which 
an Investigation was suspended or discontinued, 
and review the amount of any net subsidy or 
margin of sales at less than fair value Involved 
In the agreement,

and shall publish the results of such review, together 
with notice of any duty to be assessed, estimated duty 
to be deposited, or Investigation to be resumed In the 
Federal Register.

(3) Burden of Proof. All factual assertions as 
to permissible adjustments under section 773(a)(4) or 
section 77'(6) of the Act to be considered by the 
administering authority must be supported at the time 
of assertion with supporting documentation substan 
tiating entitlement to such adjustments.

(4) Scope of Underlying Investigations. Questions 
concerning the scope of an outstanding countervailing 
duty or antidumping order or finding will be investi 
gated solely during the context of an administrative
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review of determinations under this section. Upon 
being notified of a question concerning whether cer 
tain merchandise Is Included within an outstanding 
order, the administering authority will make a pre 
liminary decision as to the likelihood of Inclusion. 
All merchandise determined likely to be Included will 
be subject to suspension of liquidation pending reso 
lution of the Issue at the conclusion of the adminis 
trative review. Merchandise determined likely not to 
be Included within the scope o. the underlying Inves 
tigations will not be subject to suspension of liqui 
dation absent specific request by a domestic Interested 
party and the posting of a bond with the administering 
authority by said domestic party In an amount deter 
mined by the authority.

These amendments require the ITA to review discontinuances under 

the Antidumping Act, 1921, as Is presently required by their regulations, 

make certain that foreign producers are not permitted to claim adjust 

ments to foreign market value or to the value of the net subsidy without 

the timely submission of supporting documentation demonstrating the 

entitlement to the same, and funnel all challenges to Inclusion of 

merchandise within the scope of an order Into a section 751 review. The 

adoption of these changes will reduce the time and expense of domestic 

parties having to challenge claimed adjustments for wMch no substan 

tiating evidence has been submitted, will reduce the likelihood that 

domestic producers will challenge adjustments where such adjustments are 

warranted by the facts of record, will eliminate the need of domestic 

Interested parties having to litigate the proper scope of an order (and 

Its underlying determinations) on a piecemeal basis, and will assure that 

our nation's unfair trade laws are administered in a manner that will 

eliminate such practices.
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Issue > 2. Qther substantive and, procedural problems flowing 
from the administration and Interpretation of the antidumping dijfv Jflw, 
bv the administering authority^

No single trade law Is of greater Immediate concern to the 

clients on whose behalf our firm appears today than the antidumping law. 

Tor example, there Is an antidumping duty order outstanding against 

portable electric typewriters from Japan. SCM appeared before this 

Subcommittee almost sixteen months ago to review by testimony and by 

prepared statements the adverse consequences to SCM's typewriter business 

and its employees of the interpretations of the antidumping law beirg 

followed by the administering authority that did not eliminate price 

discrimination but merely explained away dramatic price discrimination 

obviously practiced by the major Japanese producers. [See U.S. Trade 

Policy. Phase II: Private Sector: Hearings Before the Subcomm. on Trade 

of the House Comm. on Hays and Means. Part A. 97th Cong., 1st Sess. at 

641.704 (Serial 97-46X1981)] None of the agency's interpretations have 

changed tc date, and SCM continues to suffer from unfairly traded imports 

as its recent layoff of an additional 300 typewriter employees on March 

7th of this year attest.

There Is an outstanding antidumping order concerning tapered 

roller bearings and components thereof from Japan. The Tlmken Company 

has sought for a full decade to obtain the relief intended by Congress, 

with but little success. SCM and Tlmken have each had opportunities to 

review with the policy makers of the administering authority, not in the 

context of specific reviews but rather fron the standpoint of policy
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formulation by the agency, their perception that the discretion of the 

agency Is being exercised In a manner not Intended by statute but which 

favors the Interests of foreign producers over those of domestic workers 

and their employees. In the case of Tlmken, an extensive list of examples 

of the exercise of discretion by the ITA against domestic producers' 

Interests was presented to the Assistant Secretary of Commerce for Trade 

Administration. [Letter to Mr. Lawrence J. Brady from Eugene L. Stewart. 

Esq., dated November 29. 1982] To date, there has been no change In the 

manner In which the agency chooses to exercise Its discretion, and Indeed 

no response by the Assistant Secretary to the list of policy and 

practices abuses presented to him.

Roses Inc., which has had the administering authority refuse to 

commence an antidumping Investigation on roses fun Colombia, has appeared 

before this Subcommittee In the last year to testify concerning proposed 

legislation (H.R. 6239), during which Roses Inc.'s unsuccessful efforts 

to obtain relief from unfair and fair trade practices were chronicled. 

[Miscellaneous Tariff and Trade Bills: Hearings Before the Subcomm. on 

Trade of the House Comm. on Mays and Means. 97th Cong., 2d Sess. at 

317-42 (Serial 97-58X1982)]

American Spring Hire Corporation and Florida Hire & Cable 

Company are domestic prestressed strand producers who have participated 

In the review of the antidumping order concerning strand from Japan, an 

antidumping investigation of strand from the United Kingdom, and now a 

challenge in the Court of International Trade to a negative Injury 

determination by the International Trade Commission.

22-616 0-88——10
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Similarly, Carlisle Tire & Rubber Company Is presently the 

petitioner In an antidumping duty Investigation against bicycle tires and 

tubes from Taiwan, as petitioner Is an Interested party participating In 

the administrative reviews of the antidumping duty order on bicycle tires 

and tubes from Korea, and has been challenging in the Court of Interna 

tional Trade a prior negative determination of sales at less than fair 

value by the Treasury Department on bicycle tires and tubes from Taiwan.

Finally, PPG Industries has actively participated as a 

copetltloner In a number of antidumping duty proceedings against flat 

glass from European countries, Japan and Taiwan, and Is currently a 

domestic Interested party participant In administrative reviews of 

antidumping orders against flat glass products from Japan and Taiwan.

How the antidumping law Is Interpreted is thus of considerable 

day-to-day Importance to these and many other domestic producers and 

their employees.

The views expressed herein are about problems that need to be 

addressed by the Congress with a sonse of urgency. Some problems are 

fundamental Issues of misinterpretation or pla'n inattention by the 

administering authority for Congressional intent. These Issues Involve 

both the particular unfair trade practices which the Congress was Intent 

upon neutralizing in harmony with our nation's open policy of encouraging 

fair trade, and the manner In which the true extent of the price 

discrimination being practiced Is hidden or explained away by the 

agency's administration.
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Many of the legal Issues pertaining to the administering 

authority's misreading of Congressional Intent relating to these foreign 

producer and exporter price discrimination stratagems and practices are 

before the Court of International Trade or the Court of Appeals for the 

Federal Circuit for Judicial review. Our purpose In discussing these 

Issues here Is not to anticipate or ask the Congress to thwart the juris 

diction of the courts to deal with these Issues of policies and practices 

of the ITA which contradict the statute and Congressional Intent, but 

rather to suggest modifications to the ITA's policies and practices 

through clarification of Congressional Intent by explicit amendment of 

the statute that will provide expedltlously for the Improvements and 

reforms of the ITA's administration of the Act which are required to make 

available the complete and prompt neutralization of Injurious price 

discrimination by foreign producers and exporters which It has been the 

unswerving Intention of the Congress to achieve through more effective 

administration of the antidumping statute.

Major Issues that need urgently to be addressed Include the 

following:

(a) the so-called "exporter's sales price offset" In related 

party transactions [19 C.F.R. § 353.15<c)];

(b) the failure by the ITA to give effect to the specific 

requirement of the statute and Its own regulations tnat as a pre-condition 

to adjustments to home market prices for differences In quantities, dif 

ferences In circumstances of sale, or differences In merc!>and1se It be
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established to the satisfaction of the administering authority that the 

price discrimination being Investigated Is due In whole or In part to such 

claimed differences, and that the amount of any adjustment be limited to 

the thus-established effect on the prices being compared (this Is the so- 

called "causal link" Issue) [Sec. 773(a)(4) of the Act, 19 CFR 353.155 

(a)];

(c) the ITA's assumption that differences In costs necessarily 

result measure for measure In differences In the prices being compared In 

determining the fact and amount of price discrimination [19 C.F.R. § 

353.15(d>];

(d) the Inclusion of profit generated by a related U.S. Importer 

in exporter's sales price (this is an issue of legislative lapse in which 

the formula specified by the Congress to determine the equivalent arm's 

length value for merchandise supplied by a foreign producer to a U.S. 

Importer affiliate fails to specify that the profit added by the Importer 

be deducted from Its resale price, though its direct and indirect costs 

are so specified) [19 U.S.C. § 1677a(e)l;

<e) making adjustments to the foreign market value for differ 

ences In circumstances of sale when United States price Is based on 

exporter's sales price.

(f) use of weighted average home market prices in determining 

foreign market value [19 U.S.C. § 1677b<f)];

(g) consequences of section 772<d)(l)(C) of the Act [19 U.S.C. § 

1677a(d)(l)(C)];
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(h> Investigations concerning state-controlled economies [19 

U.S.C. § 1677b(c)].

(1) exparte communication between the ITA and foreign embassies 

following the filing of antidumping petitions to solicit, receive and 

consider foreign party submissions seeking to contradict the allegations 

of the petition, leading to the dismissal by the ITA of antidumping 

petitions which meet the statutory and Congressional Intent standard of 

containing allegations required by Sec. 731 of the Act with Information 

reasonably available to the petitioner which support such allegations. 

Resolving such Issues Is Intended by the Congress to be addressed In the 

antidumping duty Investigation, and not by exparte communication by the 

ITA with foreign embassies and parties during the 20 day period In which 

the statute and Congress Intended that the ITA'? review of the petition 

be limited to determining If the allegations state a case for 

Investigation, and If Information Is submitted In support of such 

allegations.

I will now examine each of these problems to the effective 

administration of the antidumping law In turn.

(a) The ITA greatly reduces or eliminates dumping margins 
by Improper reductions In home market prices for general 
expenses where the foreign producer/exporter exports to a 
U.S. sales affiliate [the so-called "exporter's sales price 
offset"].

Domestic producers face an extraordinary situation where a

foreign competitor sells In the United States through a rolated company

as opposed to through an unrelated Importer. As the Subcommittee's
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review of trade with Japan will make obvious, a great many foreign 

competitors In major Industries sell through related Importers (e.g., 

cars, steel, TVs/radios/stereos, typewriters, bearings). A review by our 

firm of prior antidumping Investigations and outstanding antidumping duty 

orders Indicates that the majority of all antidumping investigations 

concern at least some foreign producers who are selling In the United 

States through related Importers. Sometimes such foreign producers also 

sell directly to unrelated U.S. purchasers. This, for example, Is true 

in the case of at least some of the Japanese producers of portable 

electric typewriters.

Since the original drafting of the antidumping act in 1919, Con 

gress has been concerned that prices between related parties might not 

present an accurate reflection of an arms length price and might, accord 

ingly, not reveal the price discrimination actually being practiced. 

Exporter's sales price has since the beginning been designed to create an 

estimated arm's length price, comparable to what the price would have 

been between a foreign producer and unrelated U.S. Importer. [See. e.g^. 

60 Cong. Rec. 328 (1919); General Tariff Revision: Hearings Before the 

House Comm. on Hays and Means. 67th Cong., 1st Sess., Part IV: 

Administrative aniJ Miscellaneous, 4234 (1921)(Statement of Merchants' 

Association of New York); S. Rep. No. 16, 67th Cong., 1st Sess. 12 

(1921); Emergency Tariff and Antidumping: Hearings on H.R. 2435 Before 

the Senate Comm. on Finance. 67th Cong., 1st Sess. 42-43 (1921)(colloquy 

between Senator Porter J. Macumber and Mr. George Oavis, Special Agent in 

Charge, Customs Service, New York, New York)]
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Since the Treasury Department amended the antidumping duty 

regulations In 1976, first Treasury, then the ITA has made an adjustment 

by way of deduction from the home market price of an amount of Indirect 

selling expenses Incurred In the home market. The amount of the adjust 

ment may be equal to but not In excess of the amount of Indirect selling 

expenses which the Congress specified should be deducted from the price 

at which an Importer related to the foreign producer exporter resells the 

Imported merchandise In the United States. The latter adjustment Is part 

of the process of stripping out of resale prices the expenses Incident to 

bringing the merchandise Into the United States and reselling It In this 

market. The purpose of the adjustment [mandated by the Congress In the 

definition of exporter's sales price] Is to arrive at a constructed arm's 

length price for use \s a proxy for purchase price (arm's length selling 

price by a foreign producer to an unrelated U. S. Importer). That 

constructed arm's length price Is called the exporter's sales price.

First the Congress should know that Indirect selling expenses 

are not allowed as adjustments under the provision for adjustments for 

differences In circumstances of sale, since by express legislative Intent 

and by text of regulation, only expenses directly related to the sales 

under Investigation are permitted. Second, to get around this explicit 

limitation, the Treasury [echoed by the ITA In copying the Treasury 

regulations In 1980] Introduced the special rule for the ESP offset in 

the "Differences In circumstances of sale" section of the antidumping 

duty regulations with the astonishing flat-law disclaimer, "Notwlth-
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standing the criteria for adjustments for differences In circumstances of 

sale". [Need the Congress be reminded that agencies to whom It has 

delegated authority to act under specific guidelines and limitations may 

not lawfully disregard the Congressional mandate by the use of a facile 

disclaimer such as [to paraphrase the ITA regulation] "Notwithstanding 

the limitations In the law, we shall act to the contrary"?]

The effect of this unlawful rule determinedly applied with 

persistence by the ITA and to date upheld by tne Court, In the view of 

the domestic producers we represent at this hearing, is to create a 

sanctuary for related foreign producers and U.S. Importers to pursue a 

U.S. market penetration strategy based upon price discrimination shielded 

f'om any antidumping duty consequences.

The simple example that follows, which compares the results If 

the same product is sold by a foreign producer to a related and to an un 

related purchaser at the same price and is resold by each purchaser at 

the same price, demonstrates the problem faced by domestic producers who 

confront foreign competition with U.S. affiliates or related Importers. 

Essentially, the present agency regulation provides a license to dump to 

related foreign producers and U.S. importers.
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Illustration of How the "Exporters Sales Price Offset"
Affects the Statutory Values For

Determination of Mhether Sales for Export
to the Unlt'ad States are at Less Than Fair Value (I.e. Dumping)

and for Assessment of Antidumping Duties
as Calculated Under ITA Regulations:

Comparison of Country of Origin Home Market Sales
Hlth Export Sales to U. S. Importers Related to

the Foreign Producer/Exporter; and, Separately Hlth
Export Sales to Unrelated Importers Hho Purchase at Arm's Length Prices:

Sale By Foreign Producer/Exporter XYZ Manufacturing Co. 
of 1.000 Hldgets Each to Unrelated Purchaser A In Country of Origin

Compared with Sale/Transfer to
Related Purchaser B (Subsidiary of XYZ Hfg. Co.)

and with Arm's Length Sale to Unrelated Purchaser C
In the United States

1. "rice from factory, 
country of origin:

2.-Inland eight
3.-parkIng costs

4.-delivered cost to first pur- 
chasei [f.o.b. purchaser's 
plant 'n country of origin, 
and f.a.c. foreign port for 
export], (I.e., lines 
1 +2 + 3):

5.-ocean freight, insurance 
duty, Inland U.S. transp. 
on transfer to affiliated 
U.S. sales company (Col. B), 
and to unrelated U.S. pur 
chaser (Col. C):

6.-general selling expenses 
of the U.S. Importers in 
reselling the Imported 
merchandise In the U.S.:

Column A 
Sale to Un 
related Pur 
chaser A In 
Country/Origin 
(Foreign Market 

Value)

$150.00 
$5.00 
$2.00

Column B 
Transfer to 
Related U.S. 
Purchaser B 
("Exporter's 
Sales Price" 

Value)

$112.50 
$4.00 
$3.00

$157.00 $119.50

$10.00

$20.00

Column C 
Sale to 
Unrelated U.S. 
Purchaser C 
("Purchase

Price"
Value)

$112.50 
$t.OO 
$3.00

$119.50

$10.00

$20.00

[Continued on next page]



682

Description

Column A 
Sale to Un 
related Pur 
chaser A In 
Country/Origin 
(Foreign Market 

Value)

Column B 
Transfer to 
Related U.S. 
Purchaser B 
("Exporter's 
Sales Price" 

Value)

Column C 
Sale to 
Unrelated U.S. 
Purchaser C 
("Purchase

Price"
Value)

7.-U.S. Importer's addition 
for profit on Its resale of 
the Imported merchandise 
In the U.S.:

8.-price at which the Imported 
merchandise Is resold In the 
U.S. market by the Importer: 
[prices In a free market, such 
as the U.S. are, of course, set 
in response to the interaction 
of supply and demand, and not 
merely on the basis of aggregate 
costs; for the purpose of this 
Illustration, the price at which 
the importers resell the Imported 
merchandise in the U.S. market is 
shown as the sum of their costs 
plus their addition for profit 
(an amount which Itself would 
reflect the price effects of 
the supply/demand equation); 
viz., lines 4 + 5 + 6 + 7]

9.--general (I.e. Indirect) 
selling expenses of the 
foreign producer In selling 
the like merchandise In the 
country of origin for con 
sumption in the home market:

10.-The "foreign market value" or 
"fair value" of the merchandise 
under Investigation, for compar 
ison with the arm's length sell- 
Ing price for export (i.e., the 
"purchase price". Column C) line 
1, Column A compared with line 1, 
Column C:

$22.50 $22.50

$572 00 $172.00

$22.00

$150 $112.50

[Continued on next page]
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Description

Column A 
Sale to Un 
related Pur 
chaser A in 
Country/Origin 
(Foreign Market 

Value)

Column B 
Transfer to 
Related U.S. 
Purchaser B 
("Exporter's 
Sales Price" 

Value)

Column C
Sale to
Unrelated U.S.
Purchaser C
("Purchase Price" 

Value)_

11.  Margin of sales at less than 
fair value [or, the amount of 
antidumping duties to be assessed 
pursuant to Sec. 751 review deter 
minations] when foreign market 
value Is compared with purchase 
price:

12. The 'foreign market value 1 or 
"fair value" of the same mer 
chandise for comparison with 
the "exporter's sales price" 
of the like merchandise sold 
or transferred to the foreign 
producer/exporter's U.S. sales 
affiliate: [line 1 Column A minus 
that portion of line 9 Column A 
which does not exceed line 6, 
Column B, viz., $150 - $20]:

13.-Margin of sales at less than 
fair value Cor, the amount of 
antidumping duties to be assessed 
pursuant to Sec. 751 -review deter 
minations] when foreign market 
value is compared with exporter's 
sales price:

$37.50

$130 $135

$0.00



684

As the prior example demonstrates, despite a situation where 

price discrimination is obvious In both sales to the United States, the 

agency's Interpretation of the statute permits dumping margins to be 

explained away In the situation of the related party purchaser In the 

United States to the extent of the general selling expense "offset". 

Thus, while a domestic producer can obtain relief from price discrimi 

nation practiced by the foreign producer In selling to an unrelated U.S. 

purchaser, there is no relief (or dramatically reduced relief) from the 

same injurious price discrimination practiced by the foreign producer in 

selling to a related U.S. purchaser.

(b) The ITA improperly reduces dumping margins by assuming 
and not requiring the proof required by the statute of the 
causal link between differences In prices and alleged 
differences In circumstances of sale or merchandise--!.e.. 
by assuming that differences In costs necessarily result 
measure for measure In differences in the prices being 
compared In determining the fact and amount of price 
discrimination.

Section 773(a)<4) of the Act C19 U.S.C. § 1677b(a>(4>] permits 

adjustments to foreign market value for differences In circumstances of 

sale and for differences in merchandise "If It Is established to the 

satisfaction of the administering authority that the amount of any 

difference between the United States price and the foreign market value 

(or the fact that the United States price Is the same as the foreign 

market value) Is wholly or partly due to" such differences. The adminis 

tering authority's regulations pay lip service to this statutory pre 

requisite for an allowance for the described categories of differences. 

[19 CFR 353.15(a); 353.16] A problem has arisen, however, In determining
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whin that statutory and regulatory prerequisite for consideration of an 

allowance Is satisfied. The problem Is pervasive, as adjustments under 

section 773<a)(4) of the Act are requested In virtually every antidumping 

Investigation and every section 751 review of an outstanding dumping 

finding or order.

White It Is Indisputable that the antidumping law Is a price 

discrimination statute [e.g.. H.R. Rep. No. 317, 96th Cong., 1st Sess. 44 

(1979); S. Rep. No. 1298, 93d Cong.. 2d Sess. 169 (1974)J, the adminis 

tering authority, through section 353.15(d) of Its regulations [19 C.F.R. 

§ 353.15(d>], has created what appears to have been treated by the agency 

as an Irrebutable presumption that If the foreign producer can demon 

strate on an ex post facto basis that there Is a difference In costs 

based on the differences In circumstances of sale or differences In 

merchandise, the producer Is entitled to an adjustment. Thus, an ad 

justment will be permitted even where the evidence of record demonstrates 

that the same price was charged despite different costs being Incurred. 

For example, warranty costs, actual payment terms, and freight absorption 

often vary by purchaser even though prices to all customers may be 

Identical. [See also Carbon Steel Plate from Romania, 47 Fed. Reg. 

35666-67 (1982)(adjustment for difference In freight cost even though In 

home market product was sold at Identical price from two different basing 

points)] The agency Ignores and does not further Investigate evidence 

that demonstrates that the same product Incurring different costs Is sold 

for the same price In the home market (e.g., the same product sold to
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different customers on a delivered basis, one customer paying In 60 days 

and the other In 90 days). The result Is "an unjustifiable reduction In 

or elimination of the dumping margin." CH.R. Rep. No. 317, 96th Cong., 

1st Sess. 76 (1979)]

Through our firm's long experience In Investigating the facts 

pertinent to antidumping duty proceedings, we are aware that foreign pro 

ducers and exporters of foreign merchandise on occasion price their goods 

for sale In the U. S. market by t.ieir U. S. sales affiliates/Importers 

strictly as a fixed percent below the U. S. producers' prices I.e., 

regardless of what Its costs of producing, exporting, and marketing the 

merchandise li. the United States are. The agency In administering the 

law does not request Information from the foreign producer concerning the 

basts upon which the merchandise Is priced to Its wholly-owned U.S. sales 

affiliate, nor the basis upon which Its controlled U.S. affiliate Is 

required to resell the imported merchandise In the United States. 

Instead, the agency skips over the statutory prerequisite to an 

allowance, Ignores subsection (a) of Its own difference in circumstance- 

of-sale regulation, 19 CFR 353.15, and the comparable threshhold-for- 

allowance criteria in its dlfference-in-merchandlse regulation, 19 CFR 

353.16, and in an automatized manner grants an allowance upon the basis 

of Information basically unrelated to the actual setting of selling 

V'ces, viz., the claimed difference in costs In selling In the two 

markets or the claimed difference In producing that aspect of the 

merchandise claimed to be different.
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That pricing decisions are often made without strict regard to 

the relative costs of the products has been recognized for generations. 

For example, Jacob Vlner, In his treatise, Dumping:_ A Problem In Inter 

national Trade [at 23-29 (1923)], provided a variety of Illustrations of 

dumping situations. Each of the examples demonstrate pricing decisions 

that are divorced from cost considerations. In an article by Stephen H. 

Davles and Anthony J. HcGulness [Dumping at Less Than Marginal Cost. 12 

J. Int'l Economics 169 (1982)], the authors note that there can be 

motives for dumping not only below full cost (as that term Is defined In 

section 773(b) of the Ace [19 U.S.C. § 1677b(b)]) but even below marginal 

cost.

The Irony of administering a price discrimination statute, where 

the evil to be corrected Is a company selling the same product at differ 

ent prices (I.e.. where competitive advantages (costs) are not reflected 

In the prices charged), on the assumption that foreign producers always 

reflect differences In costs In their prices, cannot be lost on this 

Subcommittee. The House Hays and Means Committee stated In the House 

Report to the Trade Agreements Act that It "reaffirms Its Intention that 

these unfair trade statutes be administered In a manner that will prevent 

such practices." [H.R. Rep. No. 317, 96th Cong., 1st Sess. at 45-46 

(1979)(emphasis <tdded)] Presumably, the quoted language refers to the 

price discrimination In the context of the antidumping law. The agency's 

present Interpretation has exactly the opposite tendency, as nearly any 

amount of price discrimination can be explained away on a post facto
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basis. As stated by then Deputy Assistant Secretary of the Treasury 

James P. Hendrick, "Given sufficient Imagination, lawyers and accountants 

can produce surprising results!" [Hendrtck, The United States 

Antidumping Act. 58 Am J. of Int'l I.. 914, 922-23 (1964)]

(e) The ITA reduces dumping margins on Imports by U. S. 
sales affiliates of foreign producers/exporters by falling 
to deduct from resale prices In the U. S. the profit added 
by the affiliate In constructing the exporter's sales price 
proxy for an arm's length price between the related parties.

As mentioned previously, since 1919 the Congress has been 

concerned with establishing a proxy for arms-length prices between a 

foreign producer or exporter and a related U.S. Importer. The answer In 

1921 as today has been the special derived value known as "exporter's 

sales price" ["ESP"]. In order to approximate an arms length price to 

the Importer, section 772 of the Act directs the ITA to start with the 

resale price and to deduct out all expenses Incurred In reselling the 

merchandise In the United States. Section 772(e)(l) specifically 

requires the administering authority to deduct from the ESP any 

commissions which were earned by the related-party Importer for reselling 

the merchandise In the United States. If, however, the related-party 

importer does not take a commission from Its parent foreign exporter, and 

Instead is permitted to earn a profit on resale In lieu of or in addition 

to a commission, the Act does not expressly Instruct the ITA to remove 

that profit element from the ESC calculation, and the administering 

authority does not require that a reasonable profit be deducted from the 

resale price. [E.g., Tapered Roller Bearings and Certain Components
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Thereof from Japan, 47 Fed. Reg. 25757 at 25758 <"tt]here [is] no 

statutory provision for a deduction from the ESP of a U.S. subsidiary's 

profit.")]

Hhlle there Is no statutory mandate specifically requiring such 

a deduction, the agency certainly has the discretion to Interpret the law 

In a manner to achieve the Congressionally Intended result. Moreover, 

such an Interpretation would be consistent (1) with the understanding of 

the original drafters of the antidumping law In the United States [e.g., 

Hearing on H.R. 2435 Before the Senate Comm. on Finance, 67th Cong., 1st 

Sess. 42-43 (1921)<Statement of George Davls, Special Agent In Charge, 

Customs Service, New York City, New York)(commission or profit would be 

deducted from resale price)], (2) with the International Antidumping Code 

of 1967 [19 U.S.T. 4348, reprinted In S.O. Metzger, Law of Int'l Trade: 

documents and Reading. Supplement (1966) at 74-85 (Articles 2(e> and 

2(f)(allowance should be made "for costs, Including duties and taxes, 

Incurred between importation and resale, and for profits accruing")], (3) 

with the Antidumping Duty Code adopted from the Tokyo Round [Agreement on 

Implementation of Article VI of the General Agreement on Tariffs and 

Trade, MTN/NTM/H/232, pages 3 and 4 (Articles 2 1 5, t 6 ("allowance for 

costs, including duties and taxes, Incurred between Importation and 

resale, and for profits accruing, should also be made"), reprinted In 

House Doc. No. 96-153, Part I, 96th Cong., 1st Sess. at 313-14 (1979)], 

and (4) with the EC's Interpretation of the Code [e.g., Commission 

Decision of 4 June 1981, 81/406/EEC, OJ No L 152/44-46 (11.6.81 Xbal 1 and

22-616 0-88——11
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tapered roller bearings, originating In Japan, Poland, Romania and the 

Soviet UnlonXuse of "reasonable profit margin of 61")]

The ITA's position causes the United States price based upon ESP 

to be Inflated by an amount equal to the profit taken by the related-party 

Importer or by the amount that should have b?en earned. Thus, the ITA 

position overstates the ESP and consequently reduces the margins of 

dumping. Please notice that In the example which I have provided In the 

table on page 46 above, the present rule not to deduct the Importer's 

addition for profit on the resale of the Imported merchandise In an ESP 

situation has a major effect of reducing the margin of dumping. It Is as 

pernicious In Its effect as the ESP offset. Together, they shield 

dumping by foreign producers through affiliated sales organizations In 

the United States from correction. Truly, the- rule against deducting 

profits In deteimlnlng ESP, and the ESP offset as a reduction In foreign 

market value, have virtually made It Impossible to protect domestic 

Industries from the Injurious effects of actual price discrimination 

practiced by the large manufacturing corporations In Asia and Europe.

(d) The ITA reduces dumping margins In exporter's sales 
price situations by Improperly deducting home market 
expenses from home market prices.

Section 773(a)<4) of the Act [19 U.S.C. § 1677b(a><4>] and 

section 353.15U) of the regulations [19 C.F.R. § 3S3.15(a>] permit 

adjustments to foreign market value for differences In circumstances of 

sale [and for differences In merchandise! to the extent such differences 

result In different prices. As stated previously, exporter's sales price



691

Is a constructed price meant to approximate an arms length price to an 

unrelated purchaser (I.e., to be an estimated purchase price). Because 

the parties are related, the statute does not have the administering 

authority compare circumstances of sale between the foreign producer and 

the home market customer, on the one hand, against those between the 

foreign producer and the U.S. related purchaser on the other. Since 

there is no comparison, there Is no basis for making a determination that 

there are differences in the circumstances of sale.

However, the ITA in the exercise of discretion and policy-making 

has determined that when FMV is compared to ESP the entire amount of 

expenses claimed to be Incurred on home market sales should be deducted 

from FMV. [E.g., Certain Steel Products from the United Kingdom, 47 Fed. 

Reg. 35670 ("Hhere we compared exporter's sales price with foreign market 

value, we treated the credit expenses and warranty expenses as deduc 

tions, instead of adjustments for the differences. . . ."); see also 

Portable Electric Typewriters from Japan, 47 Fed. Reg. 43993] This 

"adjustment" or deduction provides an enlarged license to dump to related 

parties as may be demonstrated by the following example.
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Illustration of How the "Exporter's Sales Price Offset" 
In Combination Hlth Ad. ustments for So-Called "Differences In

Circumstances of Sa e" Affects the Statutory Values For
Determination of Hhether Sales for Export

to the United States are at Less Than Fair Value (I.e. Dumping)
and for Assessment of Antidumping Duties

as Calculated Under ITA Regulations:
Comparison of Country of Origin Home Market Sales
Hlth Export Sales to U. S. Importers Related to

the Foreign Producer/Exporter; and, Separately Hlth
Export Sales to Unrelated Importers Hho Purchase at Arm's Length Prices:

Sale By Foreign Producer/Exporter XYZ Manufacturing Co. 
of 1.000 Htdgets Each to Unrelated Purchaser A In Country of Origin

Compared with Sale/Transfer"to
Related Purchaser B (Subsidiary of XYZ Hfg. Co.)

ind with Arm's Length Sale to Unrelated Purchaser C
In the United States

Description

1.

Column A 
Sale to Un 
related Pur 
chaser A In 
Country/Origin 
(Foreign Market 

Value)

Price from factory,
country of origin: $150.00

2.-Inland freight $5.00
3.-packing costs $2.00
4.-credit costs Incurred by foreign 

producer In selling to Purcha'or 
A In the home market, and In 
selling/transferring to Purchaser 
B and C In the export to U.S. 
market: (90 day terms) $4.50

5.-warranty expenses paid by XYZ
to A,6 and C $5.00

6. general (I.e. Indirect) selling 
expenses of the foreign producer 
In selling the like merchandise 
In the country of origin for 
consumption In the home market, 
and In selling the merchandise 
to Purchasers B (Including home 
office supervision of U.S. affiliate, 
training of U.S. personnel, expenses 
Incurred on behalf of U.S. affiliate 
paid for by parent (e.g. national 
Image advertising program)) and C 
in the export-to-U.S. market: $22.00

Column B 
Transfer to 
Related U.S. 
Purchaser B 
("Exporter's 
Sales Price" 

Value)

$112.50 
$4.00 
$3.00-,-.

$4.50 

$5.00

Column C 
Sale to 
Unrelated U. 
Purchaser C 
("Purchase .Price" 

Value)

$112.50 
$4.00 
$3.00

$4.50 

$5.00

15.00 15.00

[Continued on next page]



693

Description

Column A 
Sale to Un 
related Pur 
chaser A In 
Country/Origin 
(Foreign Market 

Value)

Column B 
Transfer to 
Related U.S. 
Purchaser B 
("Exporter's 
Sales Price" 

Value)
6a.--financing of U.S. affiliate 

(below Interest loans, payment 
of salaries of certain personnel, 
provision of extended terms for 
other products not subject to 
dumping proceeding) not normally 
Investigated by ITA.:

7.-delivered cost to first pur 
chaser [f.o.b. Purchaser A's 
plant In country of origin, 
and f.a.s. foreign port for 
export to Purchasers B & C], 
(I.e., lines 1+2 + 3): $157.00

8.-ocean freight, Insurance 
duty, Inland U.S. transp. 
on transfer to affiliated 
U.S. sales company (Col. B), 
and to unrelated U.S. pur 
chaser (Col. C):

9.-general selling expenses 
of the U.S. Importers In 
reselling the Imported 
merchandise In the U.S.:

10.-credit costs Incurred by 
U.S. Importer's In resell 
ing the Imported merchan 
dise In the U.S. market 
(30 day terms)

11.-warranty costs In the U.S. 
market (not recovered from 
manufacturer):

$7.00

$119.50

$10.00

$15.00

$1.50

$3.50

Column C 
Sale to 
Unrelated U.S. 
Purchaser C 
("Purchase

Price"
Value)

$119.50

$10.00

$15.00

$1.50

$3.50

[Continued on next page]
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Description

12.-U.S. Importer's addition 
for profit on Its resale of 
the imported merchandise 
in the U.S.:

13.-price at which the Imported 
merchandise Is resold In the 
U.S. market by the Importer: 
[prices In a free market, such 
as the U.S. are, of course, set 
in response to the Interaction 
of supply and demand, and not 
merely on the basis of aggregate 
costs; for the purpose of this 
illustration, the price at which 
the importers resell the Imported 
merchandise In the U.S. market Is 
shown as the sum of their costs 
plus their addition for profit 
(an amount which Itself would 
reflect the price effects of 
the supply/demand equation); 
viz., lines 7 + 8 + 9+10+11 +

14.-The "foreign market.value" or 
"fair value" of the merchandise 
under Investigation, for compar 
ison with the arm's length sell 
ing price for export (I.e., the 
"purchase price", Column C) line 
1, Column A compared with line 1, 
Column C:

15. Margin of sales at less than 
fair value [or, the amount of 
antidumping duties to be assessed 
pursuant to Sec. 751 review deter 
minations] when foreign market 
value Is compared with purchase 
price:

Column A 
Sale to Un 
related Pur 
chaser A tn 
Country/Origin 
(Foreign Market 

Value)

Column B 
Transfer to 
Related U.S. 
Purchaser B 
("Exporter's 
Sales Price" 

Value)

$22.50

Column C 
Sale to 
Unrelated U.S. 
Purchaser C 
("Purchase

Price"
Value)

$22.50

$150 $112.50

$37.50

[Continued on next page]
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Description

Column A 
Sale to Un 
related Pur 
chaser A In 
Country/Or I gin 
(Foreign Market 

Vclue)___

Col uinn j 
Transfer to 
Related U.S. 
Purchaser B 
("Exporter's 
Sales Price" 

Value)

Column C
Sale to
Unrelated U.
Purchaser C
("Purchase Price" 

Value)
16. The 'foreign market value' or 

"fair value" of the same mer 
chandise for comparison with 
the "exporter's sales price" 
of the like merchandise sold 
pr transferred to the foreign 
producer/exporter's U.S. sales 
affiliate, calculated as follows: 
Home market price, line 1 $150

17.

IB.

Exporter's sales price, (line 
13 - (line 2+3+8+9+10+ 11):

Less adjustments, as follows:
-for exporter's sales price 

offset (line 6 capped by 
line 9): ($15.00)

-for credit cost (line 4, Col. 
A; line 10, Col. B) ($4.50)
-for warranty cost (line 5, 
Col. A, line 11, Col. B» ($5.00)

19. Adjusted foreign Market value $125.50
20. Adjusted exporter's sales price

21.-Margin of sales at less than 
fair value tor, the amount of 
antidumping duties to be assessed 
pursuant to Sec. 75) levlew deter 
minations] when foreign market 
value Is compared with exporter's 
sales price after adjustments both 
for the exporter's sales price off 
set and the circumstance of sale 
adjustments in the home market, 
and in the resale In U.S. marke':

$135

($1.50)* 

($3.50)*

$135.00

$0.00

* Items already deducted out of line item 17.

[Continued on next page]
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Description

Column A 
Sale to Un 
related Pur 
chaser A In 
Country/Origin 
(Foreign Market 

Value)

22.- Margin of sales at less than fair 
value If the exporter's sales price 
offset were disallowed, and If the 
circumstance of sale expense: In the 
home market versus those In ex 
porting the merchandise to the 
U.S. were to be allowed as adjust 
ments to the respective values being 
compared, as follows:

-Home market price, line 1
-Exporter's sales price, (line 
13 - (line 2 + 3 + 8 + 9):
-Less adjustments, as follows:
-for exporter's sales price 

offset:
-for credit cost (line 4, Col. 
A and Col. B)

-for warranty cost (line 5, 
Col. A and Col. B))

23. Adjusted foreign market value

24. Adjusted exporter's sales price

25. Margin of sales at less than 
fair value

$150

($0.00) 

($4.50) 

($5.00) 

$140.50

Column B 
Transfer to 
Related U.S. 
Purchaser B 
("Exporter's 
Sales Price" 

Value)

$135

<$4.bO) 

($5.00)

$125.50 

15.00

Column C 
Sale to 
Unrelated U.S. 
Purchaser C 
("Purchase

Price"
Value)

As should be painfully obvious, the effect of the ITA's policy
 

Is to reduce the foreign market value, and consequently the dumping

margins, by the full amount of credit costs and other expenses Incurred

In the home market. Once again blatant price discrimination Is being

explained away In the case of related party transactions a result at
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obvious odds with the Congressional mandate to administer the laws In a 

manner to put an end to the price discrimination. [H.R. Rep. No. 317, 

96th Cong.. 1st Sess. 45-46 <1979>]

<e) The ITA further reduces dumping margins by averaging 
home market prices for comparison with specific export 
prices.

Subsection (f) of Sec. 773 of the Act [19 U.S.C. § 1677b<f>] 

permits the ITA to "use averaging or generally recognized sampling tech 

niques whenever a significant volume of sales Is Involved or a signifi 

cant number of adjustments to prices Is required." The administering 

authority has Interpreted section 773(f) to permit the use of weighted- 

average home market prices as the preferred method for calculating 

foreign market value whenever less than 80 percent of all home market 

sales are made at a single price. [See, e.g.. undated Memorandum for 

Case Handlers and Supervisors from Frank R. Brennan, re Choice of method 

for establishing Foreign Market Value] The use of weighted average by 

the ITA, while in certain situations perhaps reducing the workload of the 

administering authority, can result in the elimination of evidence of 

price discrimination.

Typically, the ITA compares the United States price on the date 

of exportation or date of sale with a weighted-average home market price 

derived from prices taken from transactions throughout the period of 

Investigation. The ITA converts the weighted-average home market price 

to U.S. dollars according to the exchange rate on the date of the U.S. 

price transaction, I.e.. the date of exportation or the date of purchase.



By taktng the weighted average of the home Market prices reported over 

the entire period the ITA may eliminate the dumping margins on particular 

transaction dates. To give a simple eximple, assume the following: 

Date of sale: January 1 July 1 December 1

Home market price
In Japan: Y22.500 Y25.000 Y27.500

Exchange rate: $UY235 $1-Y235 S1-Y235

Home market price
Converted to dollars
on date of HH sale: $95.74 $106.38 $117.02

Average Home market
price Jan.1-Oec.l: Y25.000

Average Home market
price converted to
dollars on date of
US sale: $106.38 $106.38 $106.38

U.S. price on date
of sale: $107 15107 $107

Margin of dumping
based on average home
market price: 0 0 0

Margin of dumping
based on transaction by
transaction comparison: n/a 0 $10.02

The example assumes a home market price of one widget of 22,500 

yen on January 1, 25,000 yen on July 1, and 27,500 yen on December 1, 

reflecting rising production costs. The United States price, based on 

three sales in the United States on January 1, July 1, and December 1, Is 

$100 on each date, the Japanese producer not raising its U.S. price to 

meet its rising costs. The ITA would average all of the home market 

sales between January 1 and December 1 yielding an average home market
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price of 25,000 yen. Then the ITA would convert the average home market 

price In yen to dollars on the date of a particular U.S. transaction (for 

simplicity remaining At $1>Y2SO throughout the year In this example). In 

the above example, the Japanese producer was engaged In price discrimi 

nation adverse to U.S. Interests In December, but the ITA's method of 

calculation would show a 0% dumping margin.

The ITA's current approach makes the existence of dumping In 

part dependent upon the time period considered. Where the foreign 

producer has been dumping at some point In time but not continuously 

during the period selected for averaging hone market prices, the 

existence of some sales In the home market at prices below United States 

price become In effect a credit to the foreign manufacturer against the 

amount of dumping liability Imposed. The use of averaging fails to 

uncover discriminatory pricing practiced by the foreign producer during 

particular selling seasons.

The ITA's use of averaging and sampling techniques, moreover, 

extends to the point where the ITA permits the foreign respondents to 

calculate the averaged adjustments. For example, in the case of portable 

electric typewriters from Japan, the ITA in its preliminary determination 

permitted the foreign respondents to submit average Interest costs, terms 

of payment, Inventory carrying charges, and so forth. [47 Fed. Reg. 

43992-93] This practice encourages foreign respondents in antidumping 

duty investigations and reviews to arrange and allocate costs and expenses 

eligible for consideration as deductions from home market prices so as to
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yield averages which when applied to average home,market prices greatly 

reduce or totally eliminate margins of price discrimination.

In addition, the ITA has also calculated United States prices on 

the basis of average deductions for various selling expenses, notwith 

standing the fact that section 773(f) of the Act by Its terms applies 

only to foreign market value. The effect of this practice Is to enable 

foreign respondents to buffer dumping margins by applying the Imputed 

credit of negative margins on fairly traded transactions to the positive 

margins of dumping on unfairly priced transactions, thereby shielding the 

dumping transactions from off-setting antidumping duty assessments. Thus, 

the ITA's practice of using and accepting foreign respondent calculations 

of averaged claims for allowances to home market price dilutes the dumping 

margins on particular transactions and In general reduces or eliminates 

liability for dumping duties. Hhlle this frustration of the Congressional

Intent that price discrimination be neutralized by the assessment of
i

dumping duties on an entry by entry (transaction by transaction) basis 

has been brought to the administering authority's attention (e.g., In the 

ongoing section 751 review on portable electric typewriters from Japan), 

the administering authority has not revised Its methodology.

Hhlle this section of the statute was adopted to enhance timely 

completion of the administrative process [e.g. S. Rep. No. 249, 96th 

Cong., 1st Sess. 961, the use of computer technology by the administering 

authority In calculating the dumping margins In "big" cases (e.g., the 

steel cases) demonstrates that the ITA has the capability, If supported
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by adequate appreciations from Congress, to make all calculations on a' 

transaction by transaction basis.

(f) Dumping margins are further reduced or eliminated by 
the statutory mandate that export prices be Increased by 
the amount of Indirect taxes rebated on exports.

Section 772(dXlXC> of the Act [19 U.S.C. § 1677a(dXl)(C>] 

requires the price to the United States from the foreign producer to be 

Increased by the amount of any so-called "Indirect" taxes collected upon 

merchandise sold In the home country but rebated or not collected upon 

merchandise exported to the United States, the latter Increase "only to 

the extent that such taxes are added to or Included In the price of such 

or similar merchandise when sold In the country of exportation."

As has been eloquently demonstrated by Hr. John J. Nevln, Chief 

Executive Officer and Chairman of the Board of Flrestone Tire & Rubber 

Company, In the recent Issue of Harvard Business Review [March-April 1983, 

pages 88-95], while GATT and U.S. practice (as approved by the Supreme 

Court In the Zenith case), permit the rebate of so-called "Indirect" 

taxes without Incurring the risk of countervailing duties, the main loser 

of such a result, considering the very different tax systems In the 

United States and our major trading partners, Is American Industry and
 

American labor. Competition should not be premised upon tax policy, but 

upon comparative advantage. U.S. goods are penalized upon export because 

of U.S. tax policy, while foreign goods from Japan or the EC receive a 

major price advantage,when exported to the United States because of the 

structure of their tax policies.
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In the antidumping proceedings against bicycle tires and tubes 

from Taiwan, the trifling margins of dumping or negative findings of 

dumping have been premised In substantial part upon the statute-mandated 

addition of tax and Import duty rebates on exports to the United States 

Price of the Imported merchandise.

The policy question posed for the Congress is, "Should American 

Industry be materially Injured with impunity by foreign producers on the 

basis of the price discrimination advantage which their governments 

confer upon exports through tax and customs duty measures that are not 

duplicated by the United States?

This issue Is raised at greater length in the countervailing 

duty section of this presentation. It has been addressed in the 

antidumping section to show that a type of price discrimination <vhen 

examining the price to the purchaser) Ss excused away not by adminis 

trative interpretation but by Congressional mandate.

(g> Investigations concerning .State-controlled Economies

One 1«Ufe of general concern to the effective administration of 

the antidumping duty law, although not yet directly affecting $ny of our 

clients represented hero. Is ths treatment of possible dumping from st-ito- 

controlled economies (SCE's). It is an Issue on which tftis Subcoiies1,tise 

has specifically requested comments. (SubcomUtee on Trade Release f 3, 

February 15 t 1983] Section 773<c) of the Act H9 U.S.C. ( 1577b<cl] 

presently provides:
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If available Information Indicates to the adminis 
tering authority that the economy of the country from 
which the merchandise Is exported Is State-controlled 
to an extent that sales- or offers of sales of such or 
similar sarjhandtse In that country or to countries 
o-;"er than the United States do not permit a determina 
tion of foreign market value under subsection (a) of 
this section, the administering authority shall deter 
mine that foreign market value of the merchandise on 
the basis of the normal costs, expenses, and profits 
as reflected by either--

(1> the prices, determined In accordance with 
subsection (a) of this section, at which sucn or 
similar merchandise of a non-State-controlled- 
economy country or countries Is sold either 

(A) for consumption In the home market of 
that country or countries, or

(B) to other countries, Including the United 
States; or

(2) the constructed value of such or similar mer 
chandise In a non-State-controlled-economy country 
or country as determined under subsection (e).

In the investigations of Imports from possible STs to date, 

much time and expense has been spent on two Issues: (1) whether the 

country is In fact a SCE for the purposes of the Act; and (2) which 

non-SCE, or "surrogate country" should be used Instead of the SCE. For 

example, In Natural Menthol from the People's Republic of China [46 Fed. 

Reg. 24614], the petitioner submitted Information on the question of 

whether the PRC was a state controlled economy for purposes of the 

antidumping duty law In five documents (in addition to the petition) and 

Information on which country should be the surrogate country in twelve 

documents. Similarly, In Carbon Steel Plate from Romania [Notice of 

Suspension of Investigation, 48 Fed. Reg. 317 (January 4, 1983)], counsel
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for Romania presented arguments that tt was not an SCE, although It more 

strongly argued that Romania's prices to third countries were appropriate 

for foreign market value, requiring significant responses by the domestic 

Industry participants. Under the present system, despite what is fairly 

clear legislative history that communist countries (with the possible 

exception of Yugoslavia) are Intended to be viewed as "state-control .d" 

for purposes of the law [e.g., 19 C.F.R. § 53.5(b)(1968); 116 Cong. Rec. 

H 10491-92 (daily ed. Nov. 18, 1970)(statement of Chairman Hills); S. 

Rep. Mo. 1431, 91st Cong., 2d Sess. 277 (1970); Trade Reform: Hearings 

Before the House Hays and Means Committee on H.R. 6767, 93d Cong., 1st 

Sess. 443-445 (1973); 119 Cong. Rec. H 10996-97 (daily ed. Dec. 10, 

1973); Trade Reform Act of 1973: Hearings Before the Senate Finance 

Cown. on HR 10710, 93d Cong., 2d Sess. 225-26 (1974); S. Rep. No. 1298, 

93d Cong.. 2d Sess. 174 (1974); T.O. 78-260, 43 Fed. Reg. 35263], there 

is no certainty that any country (even the USSR) will be finally found to 

be state-controlled for purposes of any particular investigation. [See 

generally the preliminary and final determinations in Natural Menthol 

from the People's Republic of China, 46 Fed. Reg. 3258, 46 Fed. Reg. 

24614] Moreover, there Is no reasonably certain way of Identifying which 

country will be chosen for purposes of the surrogate provisions. The 

result Is considerable expenditure of time by all parties Involved in 

attempting to resolve these threshold Issues that stand in the way of 

prompt resolution of the antidumping controversy.
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Proposals for Change

I. Statutorlly prohibit the ESP "Offset" [Pass S. 539]. On 

February 22, 1983, Senator Goldwater Introduced S. 539, a bill which, 

Inter alia, specifically does away with the ITA's "exporter's sales price 

offset" by adding a subsection <a)<5) to section 773 of. the Art which 

prohibits making an adjustment to foreign market value for general 

selling expenses. [19 U.S.C. § 1677b] Each of the companies ^presented 

here today by our firm strongly endorse Senator Go'idwa\ar's bill to 

eliminate the "offset". If Congress were to make only one change to the 

antidumping law, the elvmlnatjon of the offset practice of the 

administering authority would provide dramatic Improvement In the 

effective enforcement of the vast malorltv of the outstanding dumping 

orders and In the consideration of pentjlna and future antidumping 

Investigations. For example, dumping margins In the portable electric 

typewriter review would be Increased by as much as $25 per typewriter for 

two of the major Japanese producers if the offset were eliminated.

The elimination of the offset (which could also be achieved by a 

revocation of section 353.15(c) of the agency's regulations) would not 

only plug one of the most flagrant loopholes In the present administration 

of the antidumping law, but would also reduce the workload of the 

administering authority and the effort and expense required to be applied 

by the domestic producers and simplifies the calculations to be done by 

the agency and, hence, Is In accord with one of the stated objectives of 

the Subcommittee In reviewing the antidumping statutory provisions.

M-618 0-88——12



706

If for any reason, Congress is not prepared to adopt S. 539 or a 

bill with comparable language so as to eliminate the unacceptable results 

mandated by the offset, the domestic producers on whose behalf we speak 

today urge the Congress, at a minimum, to reformulate the basis for 

determining foreign market value to minimize the Incentive to dump given 

to foreign producers with related Importers. Hhile stressing our 

considered opinion that the approach of S. 539 is preferable and more 

straight-forward than the alternatives, we submit for the Subcommittee's 

consideration one alternate approach:

Compare the "exporter's sales price" as presently defined (but 

modified to deduct the actual profit of the U.S. importer In the resale 

of the merchandise Imported from its affiliated foreign producer/exporter) 

with a foreign market value determined pursuant to subsection (e> of 

section 773 of the Act, I.e., with the merchandise's constructed value. 

By subtracting out the profit in fact added by the related importer in 

its resale of its parent's merchandise In the U.S. market, to determine 

exporter's sales price, the Congress would be providing a true proxy of 

an arm's length price to an unrelated U.S. Importer. Using constructed 

value for determining foreign market value eliminates the need to con 

sider any adjustments and hence would simplify what Information foreign 

producers would have to submit.

Hhile the alternative Is not as acceptable as Senator 

Goldwater's bill, some alternative which curtails the related-party 

license to dump Is a very high priority of domestic producers in any 

modification of our unfair trade laws.
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2. Modify Section 773(a)(4) of the Act [19 U.S.C. § 1677b(a)(4)].

Ke propose the following modification to section 773<a)(4) of 

the Act to eliminate the presumption created by the administering 

authority that differences In costs result In differences In prices:

(4) Other Adjustments. In determining foreign 
market value, If the foreign producer can demonstrate 
by clear and convincing proof that a difference in 
wholesale quantities, other differences In circum 
stances of sale directly related to the sales under 
consideration and/or a difference In merchandise 
(i.e., merchandise described In paragraph (B) or (C) 
of section 771(16) Is used in determining foreign 
market value) has caused a difference In price between 
the United States price and the foreign market value 
(or caused the prices to be the same), the adminis 
tering authority shall make an adjustment to foreign 
market value for the difference In price so caused up 
to, but not exceeding, the difference in cost proved 
by substantial evidence.

It Is our belief that such a modification of section 773<a)(4) 

would result in significantly less expense for the domestic Industry to 

participate meaningfully, as many of the unsubstantiated claims for 

adjustments routinely granted at present would necessarily be rejected. 

The result should be simplified calculations for the administering 

authority. Improved efficiency for the agency and greater pressure on 

foreign producers to eliminate their price discrimination when selling 

Into the United States marketplace.

3. Modification of Section 772(e) of the Act. The following 

proposed change to section 772 of the Act [19 U.S.C. § 1677b] would 

require the administering authority, in calculating the exporter's sales 

price, to deduct from the ESP any profits earned by the related-party
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U.S. Importer In order to arrive at a more accurate proxy for the price 

between the foreign manufacturer and an unrelated buyer In the United 

States.

(e) Additional Adjustments to Exporter's Sales 
Price. for purposes of this section, the exporter's 
sales price shall also be adjusted by being reduced by 
the amount, If any, of 

(1) commissions for selling In the United 
States the particular merchandise under 
consideration,

(2) profits earned by a related party 
Importer after Importation of the merchandise on 
resale of the particular merchandise In the 
United States,-or If not so earned, a reasonable 
profit not less than 8X of net sales,

(3) expenses generally Incurred by or for 
the account of the exporter in the United States 
In selling Identical or substantially Identical 
merchandise, and

(4) any increased value, Including 
additional material and labor, resulting from a 
process of manufacture or assembly performed on 
the Imported merchandise after the importation of 
the merchandise and before its sale to a person 
who is not the exporter of the merchandise.

Exporter's sales price was Intended to be a proxy for the f.o.b. 

foreign port price. Thus, this amendment ensures that profits made by a 

related-party importer on resale to an unrelated customer (or a fixed 

^rofit percentage) would be backed out of the resale price in order that 

the exporter's sales price so derived will more closely approximate the 

price which the foreign manufacturer would have charged to an unrelated 

purchaser f.o.b. foreign port. As reviewed previously, the approach is
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permitted under tne Antidumping Code and 5s fo1;»»v*<S by w major trading 

partners.

4. Modification of Section 773{a)(4). In order to prevent the 

sasstve reduction of foreign market value and the resulting reduction in 

dumping margins which currently occurs whur, tht ITA compares foreign 

sarket va'ua v'th United States price based upon exporter's s«t6S price, 

the following language should be added at the tnd of section 773(a)(4) of 

the Act 119 U.S.C. § l$7?bj:

. . . except that adjustiner?ts to foreign market value 
described In paragraph (8) abcve would not be penaUted 
when United States price Is computed on the basis of 
exporter's sales pries.

The proposed amendment would correct the major gap In the 

present administration of the law that peraits price discrimination to be 

explained awy by making adjustments for alleged differences In 

clreun>st»nc?s of sale even though L'.S. price Is a constructed prko and 

ths circumstances of sa?« to the related jVirty are, b> statute, to be 

Ignored. This groposal vould reduce the number of permissible 

adjustments to foreign market value, thereby saving time and effort o» 

the part of the «<Jntin5ster!iiQ authority and the Interested parties to the 

proreedfntj.

S> Elimination of Section 7-gt(f). By reiravlns the discretion 

of the administering xitcority to s:se averaginfj and sailing tachntques 

in determfning foreign .tarket va'iue. the proaosed rsvislon would eno the 

current use of averaging which resulti In cMislftlshed effectlvsness of tne 

antidumping ?i«. While ijconoay c-f effort Is an Important
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In structuring the administration of a law, the use of averaging in the 

context of the goal cf the antidumping duty law (to eliminate Injurious 

price discrimination) Is counterproductive to the interests of domestic 

Industries as injurious pries discrimination on a significant number of 

transactions can be explained away. , The positive contribution to 

effectuating the unswerving intent of the Congress that price discrimina 

tion be eliminated through the neutralizing effect of f1? proper and 

prompt assessment of antidumping duties which would be achieved by this 

reforming amendment would be significant. The additional effort required 

of the administering authority, on the other hand, given its now 

acknowledged computer resources and capability should be acceptable in 

light of the Congressional and administration's statements that our 

unfair trade laws are to be administered vigorously and In a manner to 

put an end to the unfair trade practice complained about.

6. Modify Section 773(c) of the Act [19 U.S.C, 5 1677b(c)]. 

Congress could eliminate the uncertainty and reduce the expense in 

bringing an antidumping action against products from countries believed 

to be state controlled by modifying section 773(c) of the Act to read as 

follows:

<c) State-controlled Economies The administering 
authority will publish by the end of January each year 
a list of countries to be treated as "state-controlled" 
for purposes of this section. All Communist countries 
not specifically exempted by Act of Congress shall be 
treated as state-controlled. In addition, all 
countries in w.Mch the government's control of the 
 nputs and ouiouU of production renders suspect the 
existence of market forces in the economy as a whole 
shall be deemed to be "state-controlled" for purposes 
of this section.
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(2) If a country Is state-controlled within the 
meaning of subsection (c><1), the hone Market prices 
shall be determined on the basis of the normal costs, 
expenses, and profits as reflected by either 

(A) the prices, determined In accordance 
with subsection (a) of .this section, at which 
such or similar merchandise of the surrogate 
country, as defined in subsection (c>(3) of this 
section, Is sold or, If not sold, offersd for 
sale  

(I) for consumption In the home market 
of that surrogate country, or, If there arc 
no such sales or offers for sale In the 
surrogate country,

(II) to other countries,

<B> If there are no such sales or offers for 
sale to any third country, the conrtructed value 
of such or slnllar merchandise In the surrogate 
country.

(3) Surrogate country Is defined for purposes of 
this subsection as being the non-state-controlled- 
economy Industrialized nation whose exports to the 
Unite'd States, as reflected in the U.S. import statls- ' 
tics of the Department of Commerce, during the three 
year period preceding the filing of the petition was 
closest In quantity to the exports from the state-con 
trolled econoay country, as deter«!ned by the U.S. 
Import statistics of the Department of Connerce, 
during the same time period. By the end of January of 
each year, the administering authority will publish a 
list of countries deemed to be "non-state-controlled- 
econony industrialize-j nations" for purposes of this 
section.

This amendment would eliminate much uncertainty in the present

administration of section 773(c). Parties would know In advance whether»,
or not a country is an SCE, and a domestic ndustry would know in advance 

which country would be used as a surrogate country, and can collect 

Information to determine whether there are sales at less than fair value
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on that basis. The test for the proper surrogate country Is perhaps 

somewhat arbitrary, and may .cut either way, for or against the domestic 

Inte/ested parties, but the Increased certainty and In the streamlining 

of the procedure Is believed worthy of trying.

Other Issues In the Antidumping Area

The above listing of problems In the administration of the 

antidumping law Is not meant to be an exhaustive listing and doesn't 

Include certain Issues that have proven to be of great personal Interest 

to Individual domestic Industry petitioners (e.g., burden of proof on 

petitioners to get an Investigation commenced, an Issue of particular

Interest to smaller companle\ and Industries Interested in bringing an-.«- \
action). However, the listing does Identify major areas of conflict In 

the Interpretation of the law all of which seriously disadvantage U.S. 

industry in the marketplace by providing d legal umbrella over massive 

price discrimination being practiced by many of our foreign competitors. 

Prompt action by the Congress Is Imperative If our unfair trade remedy 

statutes are to assure that the conditions of fair trade upon which our 

nation's public policy as to imports is premised are to be restored and 

maintained. The Congress has oft declared this to be Its Intent In 

exercising its Constitutional authority for the regulation of foreign 

commerce. It is urgently necessary that the problems we have identified 

and discussed in the area of the administration of the antidumping duty 

law be constructively remedied. He belleva out1 recommendations deserve 

most serious consideration to that end.
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Issue >3. Substantive problems flowing frpfl the Interpretfttloq 
of the countervailing duty law bv the ITA

Many of the companies, represented here today by our firm have 

been very concerned by the unfair competitive advantage received by many 

of their foreign competitors in the form of government or private party 

assistance. PPG Industries and other domestic glass producers have 

actively pursued in the Customs Court (now Court of International Trade) 

the correct Interpretation of the term "bounty or grant" contained In 

section 303 of the Act [19 U.S.C. § 1303].- [See. e_.g,.. AS6 Industries v. 

United States. 82 Cust. Ct. i; 467 F. Supp. 1187, rev'd 67 CCPA 11, 610 

F, 2d 770 (1979); ASG Industries v. United States. 82 Cust. Ct. 61, 467 

F. Supp. 1195, rev'd 67 CCPA 31, 610 F. 2d 785 (1979); ASG Industries ". 

United States. 82 Cust. Ct. 101. 467 F. Supp. 1200 (1979); ASG Industries 

v. United States. 85 Cust. Ct. 10, 495 F. Supp. 904 (1980)].

Similarly, Carlisle Tire & Rubber Company has actively partici 

pated in countervailing duty Investigations against bicycle tires and 

tubes from Taiwan and Korea, while Roses Inc. has been Involved in the 

countervailing duty Investigations against roses from Israel, the 

Netherlands and Colombia, and American Spring Hire and Florida Hire, 

along with other domestic producers, have filed a series of counter 

vailing duty petitions against prestressed concrete wire strand from 

South Africa, Spain, France and Brazil. Thus, our clients have extensive 

first hand experience in the administration of the countervailing duty 

law and with problems of interpretation flowing from that administration.

During the investigations that culminated in the final counter-
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vailing duty determinations in Certain Steel Products from Belgium, 

France, Germany, Italy, Luxembourg, the Netherlands, the United Kingdom, 

Brazil, and South Africa [47 Fed. Reg. 39304-95 (September 7. 1982)1, the 

ITA davelooed a number of new methodologies to measure the amount of the 

net subsidies paid on the manufacture, production or export of merchandise 

imported into the United States. These new methodologies have been 

applied to all subsequent countervailing duty investigations, and, we 

believe, wlli be applied to all outstanding countervailing duty orders 

through the annual review process. The agency's acceptance of the need 

to measure the time value of subsidies made available to the foreign 

recipients and the recognition that certain foreign recipients were in 

fact uncreditworthy when benefits were bestowed have been ffisjor advance 

ments by the ITA in the administration of the Jaw Hhile there s$ still 

serious dispute over the correct measure-sent of the tints value of noney 

between domestic producers and the ITA, the domestic producers Ve 

represent here today strongly supers ths ITA's recognition of the 

business realities of "uncredttw-rtfclness" and "time value of mcnsy" as 

directly affecting the measuranrant of the vs.lue of the countervailable 

benefits received by foreign producer-;/exporters.

The ITA's interpretation of the countervailing duty law gives 

rise to more fundamental issues which invite legislative oversight. The 

ITA has construed very narrowly section 771(5) of the Act and the scope 

of corrective action Intended by the Conaress by clinging to t!>e very 

restrictive interpretations of the reach of the countervailing duty law 

adopted by the Treasury Department.
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for purposes of this presentation, I will focus upon three areas 

of major Importance where the agency's Interpretation of what constitutes 

a countervail able sulsldy has resulted In the agency's refusal to counter 

vail against substantial government benefits bestowed on foreign 

competitors whose exports to the U.S. have caused significant competitive 

harm to domestic industries.

The Interpretations of the agency of major concern to us (and 

which appear to Ignore the legislative Intent behind the statutory changes 

made In the Trade agreements Act of 1979) are:

(1)' The policy of the ITA to consider the extent to which the 

economic benefits conferred by foreign governments are made available to 

manufacturers, .producers and exporters In the country of origin of 

Imported merchandise. If the subsidy program Is described 1n terms 

tnought by the ITA to Indicate that In theory at least the subsidy 

benefits are "generally available* to Industry In the country of origin 

of the parUr.ular subsidized Imported merchandise, then the ITA considers 

the se&iomic bs^pfHs provided to the particular producers/exporters of 

the subject imported merchandise by that program not to be  countervall- 

abls regardless of the economic Kwsntage In the form of price leverage 

against sJowestk merchandise In the U.S. wsrk«t which the program confers.

(2> Tho Issue of oown-stresm subsidies: I.e., the policy of 

iiie ITA to refuse to cons?der and evaluate the extent to which a 

(BsiU'Factijrsr w»-o tises subsidized rw material 1n his production of goods 

for export to the United States Is hisself benefltted to the extent of 

the subsidy cor-forrtd upon tin? production of the raw material.
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(3) The policy position of the I?A that rebates of Indirect 

taxes upon exportation by foreign governments using a "cascade" Udlrect 

tax system are nonexcesstve, and therefore not countervail able.

In addition, I will review briefly the problems Kith the agency's 

Interpretation of "critical circumstances" a problem that applies as 

well In the administration of the antidumping l<w. Specifically, the ITA 

lias shown an extreme unwillingness to Invoke the critical circumstances 

provisions added to the law by the Trade Agreements Act of !979 5n 

ftarmony with the Intent of the Congress. This subcommittee can irake a 

major contribution to the achievement of Its own clearly expressed Intent 

for ao effective administration of the countervailing duty la* If through 

this legislative oversight It can achieve a correction of the flawed 

Interpretation by the ITA of the critical circumstances and subsidy 

definition provisions of the Act.

Finally, I will review the problasi domestic producers have be$ri 

having with the administering authority's Interpretation of its authority 

under thp suspension provisions of section 704 (and 734) of the Act.

(a) The ITA significantly .reduces the me^-jag of ."suost.tbf" 
(and the related statutory te7re. bounty or grant/ by 
refusing to countervail the benefits "received by foreign 
producers/exporters whenever the programs under which .such 
benefits were conferred appear to the ITA to fag 3en6raTly 
available~to many industrlejLJn^^ th^~cgunT7y of origin..

The ITA has Interpreted the language of section 77K5XB) of tJie 

Act. added by the Trede Agreements Act of 1979 t59 inS.C. § !677<5MB)j, 

to allow it to determine that domestic subsidies that <K5 avallabis to a
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wide variety of Industries In a country are not countervallable because 

they are "generally available." Section 77U5XB) Includes among Its 

definition of subsidy, "domestic subsidies, if provided or required by 

government action to a specific enterprise or industry, or group of 

enterprises or Industries . . . ." The ITA explained in Appendix 4 to 

Us final determinations in the steel cases C47 Fed. Reg. at 39320] 

(these appendices have since become a part of the general ITA official 

policy with regard to subsidies) that:

Section 771(5) of the Act, in describing govern 
mental benefits which should be viewed as domestic 
subsidies under the law, clearly limits such subsidies 
to those provided "to a specific enterprise or Indus 
try, or group of enterprises or Industries." He have 
followed this statutory standard consistently, finding 
countervallable only the benefits from those programs 
which are applicable and available only to one company 
or industry, a limited group of companies or Indus 
tries, or companies .or industries located within a 
Halted region or regions within a country. ... He 
view the word "specific" in the statutory definition 
ss.necessarily codifying both "enterprises or industry" 
and "group of industries". If Congress had Intended 
programs of general applicability to be countervall 
able, this language would be superfluous and different 
language .easily could and would have been used. All 
governments operate programs of benefit to all indus 
tries, such as internal transportation facilities or 
generally applicable tax rules. He do not believe 
that-.thfc Congress Intended us to countervail such 
program- . . .

" The legality cf the administering authority's position is being

cha1)arigg& }n Court. II,g., Carlisle Tire and Rubber Company v. Unlted

States. Court No. 79-5-00748; Bethlehem Steel Corporation v. United

"States., Coyrt^ fie. 82~10-0>369] Regardless of the present doubtful

legality of the HA'5 .interpretation, we believe that such a construction
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of the statutory language does not provide the corrective Intended by the 

Congress to the unfair tilting of the conditions of competition In the 

open American market by foreign governments Intervening In the market 

place to enhance the competitive advantage of their producer/exporters by 

the conferring of cost-reducing economic benefits which flow through to 

the price/cost basis of products exported to the United States. By

reason of the benefits received by specific foreign producers/exporters,• /
under "generally available" programs, competition between their products 

exported to the United States and domestically produced merchandise Is 

not fair competition; It Is not based on comparative advantage. The 

ITA's policy not to countervail such market-distorting economic benefits 

falls to "catch within the scope of our law as many unfair trade 

practices as we can." [Remarks of Senator Heinz, 125 Cong. Rec. 510,313 

(dally ed. July 23. 1979)]

The importance of the "generally available" Issue to the proper 

administration of the countervailing duty law Is substantial. A review 

of the countervailing duty Investigations commenced In the last three 

years demonstrates that the Issue appears In a large proportion of the 

petitions filed.

He believe the Interpretation which Is required to effectuate 

the overall Intention of the Congress that the countervailing duty law be 

administered effectively so as to neutralize unfair foreign government 

Intervention in competition In the American market through the conferring 

of economic benefits on their producers/exporters. Is as follows:
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economic benefits conferred upon producers who export their production to 

the United States under programs described In language which makes then 

appear to be "generallyavailable" to any of a fide range of producers 

who qualify under 'the terms of the programs, are nevertheless counter- 

vallablt, because the unfairness which must be neutralized if fair 

competition"1s to be preserved between Imported and domestic goods In the 

U. S. market Is the effect upon competition In the American marketplace 

of the benefit: conferred upon the production or exportation of goods 

imported Into the United States rather than the generality of the writ 

under which producers can claim and receive such benefits. That programs 

made available to a wide range of Industries are still countervaltable, 

doesn't render the quoted language of section 771(5X8) superfluous, but 

rather makes the language part of the overall scherae of the section that 

progressive! 1.' cloSi. cff possible avenues for circumventing the reach of 

the law:

Subsidies can be provided either directly by private parties or 
by the government or Us agencies or be required by government 
action;

Subsidies can be provided either to a specific enterprise or 
industry, or to a group of enterprises or Industries;

The Industries can be publicly or privately owned;

The benefits may be paid or bestowed either directly or 
Indirectly; and

The benefits may be paid or bestowed on the manufacture, 
production, or export of the merchandise.

Some examples may serve to show the anomalous results of the 

ITA's current policy position on the issues of Interpretation. One of
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the earliest examples of the agency's Interpretation under the new Act 

occurred In the investigation of Fresh Cut Roses from Israel [45 Fed. 

Reg. 58516-19 (September 4. 1980)]. Roses Inc. had alleged that 

government funded extension services provided to rose growers constituted 

a countervail able bounty or grant. "These services consist of various 

programs designed to assist farmers In such areas as production 

economics, water and soil use, farm mechanization, plant protection and 

applied research. In addition, training courses are provided for new 

farmers." [45 Fed. Reg. at 58519] The ITA determined that these 

services did not constitute subsidies to the rose growers, even though 

such services are both "the provision of goods or services at preferen 

tial rates" and "the assumption of any costs or expenses of manufacture, 

production, or distribution." [See section 77K5XBX11) & <1v> of the 

Act]. The ITA explained:

These services are available to /.ll sectors of agricul 
ture and are not directed exclusively to rose growers 
or any other sector of agriculture. Further, similar 
agricultural services are provided In many other coun 
tries and are considered a normal function of govern 
ment. [45 Fed. Reg. at 58519]

He cannot Imagine that Congress Intended that agricultural subsi 

dies are exempt from the reach of the countervailing duty law because the 

subsidies are given to the entire agricultural sector rather than being 

targeted to the specific good under investigation. Further, the criteria 

cannot be whether a large number of countries also engage in the practice. 

Many countries provide export subsidies, and consider that to be a normal 

function of government, but that does not make the practice any less
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countervailable, If a domestic Industry Is being Injured by the Imported 

merchandise In question. The ITA was no doubt concerned that If govern 

ment funded extension services were countervailed, then perhaps public 

elementary school education would be countervailable. These fears are 

unfounded. Public elementary school education Is not "provided ... to 

a specific enterprise or Industry, or group of enterprises or indus 

tries." Government funded extension services to the agricultural sector 

are provided to a group of Industries.

PPG Industries was a part of a group of domestic float glass 

producers who filed a petition in 1974 alleging that certain domestic 

programs in Belgium. Hest Germany, France, Italy, and the United Kingdom 

constituted bounties or grants. The programs bestowed Investment grants, 

preferential loans, tax incentives, and other benefits on Industries that 

were in or moved to certain regions, such as the Mezzogiorno In Italy. 

The benefits were available to ell enterprises and industries within the 

region. The Treasury department was not inclined to countervail the 

benefits from these programs, but the ASG cases previously cited, most 

Importantly ASG Industries. Inc. v. United States. 82 Cust. Ct. 101, 467 

F. Supp. 1200 (1979), specifically held that such programs bestowed 

bounties or grants, and the legislative history to the Trade Agreements 

Act of 1979 left no doubt that Congress intended regional development
r

programs to be counted as subsidies. [See, e.g.. H.R. Rep. No. 317, 96th 

Cong., 1st Sess. 74 (1979); S. Rep. No. 249, 96th Cong., 1st Sess. 86 

(1979); 125 Cong. Rec. S 10313-14 (daily ed. July 23, 1979)(colloquy

22-516 0 83  13
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between Senators Heinz and Rlbkoff)]. The ITA has therefore accepted 

that generally available subsidies on a regional level are countervail- 

able. It even advanced a rationale for countervailing generally 

available regional subsidies In Appendix 4 to the steel Investigations, 

In response to an EC objection to countervailing against regional 

subsidies:

Hhlle there Is no agreed definition of the term 
"normal competition" In the context of the GATT, the 
term can reasonably be construed to Include comparative 
advantage, a concept about which little, If any, seri 
ous dispute exists among economists. The argument of 
the EC flows against the logic of comparative advan 
tage. Subsidies used to alter the comparative advan 
tage of certain regions with respect to the production 
of a certain product or products are by definition 
dlstortlve of trade and the allocation of resources, 
and, therefore, must affect normal competition, 
Including competition with producers In i.'-e market of 
*he Importing country. [47 Fed. Reg. at 39330.]

He agree that domestic regional development programs are trade 

dlstortlve, but it must be remembered that the countervailing duty law is 

concerned with distortions of trade vls-a-vis other countries. If a 

regional development program distorts International trade, why does the 

trade dlstortlve effect of a program disappear when the scope of the 

program Is broadened from regional to national? Obviously, it does not. 

The fact that a foreign government decides to subsidize its entire 

spectrum of production to make the array of Industrial, mineral and 

agricultural products more competitive In the export trade merely means 

that the most open market in the world, the United States, is confronted 

with an assault from every Industrial, mining and agricultural sector of
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a foreign competitor rather than merely selected industrial, mineral, or 

agricultural products.

The ITA produced an even more anomalous result in the Investiga 

tion of Certain Steel Products from the Ftderal Republic of Germany [47 

Fed. Reg. 39345-56 (September 7, 1982)] when it deter lined that generally 

available benefits bestowed by the individual Hest German states were not 

countervallable, even though they would have been countervallablc had the 

Federal Government had bestowed the same benefits to the same industries 

in that state. [47 Fed. Reg. at 3935C] How can the trade distortive 

effect of a program change depending on whether a national or a state 

government gave the money to the industry? Obviously, it cannot.

American Spring Mire Corp. and Florida Wire & Cable Co. were a 

part of a group of domestic producers of prestressed concrete steel wire 

strand (PC strand) who filed a petition alleging that subsidies were 

being bestowed on the manufacture and export of PC strand froir Brazil, 

among other countries. The petition alleged that the Brazilian manufac 

turer of PC strand received, inter alia, preferential long-term loans 

from the government at rates significantly below Brazilian inflation 

rates and significantly below Brazilian short-term interest rates. Never 

theless, the ITA determined that the loans were not subsidies:

Long-term financing In cruzeiros is normally 
available in Brazil only through government-controlled 
financial institutions. Belgo-Mineira has received 
loans from FINAME, a program of the government- 
controlled National Bank for Economic Development 
(BNOE), for the purchase of capital equipment manufac 
tured in Brazil. These loans are fully-indexed by 
ORTN and were made a fixed real interest rates ranging 
from 8 to 11 percent.
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FINAME loans are available to a wide variety of 
sectors In Brazil. The steel Industry has received 
such loans In proportions similar to other large 
capital-intensive Industries In Brazil. This appears 
to be warranted by the capital requirements of such 
Industries. In addition, numerous other sectors also 
received loans from FINAME during this period. Based 
on the general availability of these fulV-lndexed 
loans, we have determined that they do not confer a 
subsidy. [48 Fed. Reg. at 4519 (February 1. '583)]

The logic of the law does not support the result reached by the 

ITA. The Brazilian government has undertaken to become a banker for 

those Industries that have large capital requirements, wish to borrow on 

a long-term basis, do not wish to go Into the International market to 

borrow and are not willing to pay domestic market short-term rates. The 

government provides these selected Industries with loans that they would 

not otherwise be able to obtain from the private sector (at least at the 

Interest rates given them by the government). Yet the ITA determined 

that the loans to the PC strand producer did not confer subsidies, 

because such loans are made available to all capital-intensive Industries 

In Brazil by the government at below-market rates. To borrow a statement 

from Senator Heinz made during the floor debates on the Trade Agreements 

Act of 1979 with respect to regional grants, "The difficulty with this 

theory [of the ITA's] is that this type of subsidy Is functionally no 

different than any subsidy that has the purpose of eliminating a 

comparative disadvantage." [125 Cong. Rec. S 10314 (dally ed. July 23, 

1979)(bracketed material added)]

The ITA's strict 'limitation of countervallable subsidies to 

those provided to specific Industries or groups of Industries under cover
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of the Illustrative language In the definition of subsidy at Sec. 771(5) 

of the Act ("domestic subsidies, If provided or required by government 

action to a specific enterprise or Industry, or group of enterprises or 

Industries") sets at naught the language of the report of the Committee 

on Ways and Means in Its re^- 1 ->n the '79 Act: "Tne Committee does not 

Intend for this to be a comprehensive, exclusive enumeration of domestic 

practices which will be considered subsidies. It is a minimum list, an 

Identification, for purposes of clarification, of those practices which 

are definitely subsidies. In deciding whether any other practice Is a 

subsidy, the standard remains that presently used with regard to a 

'bounty or grant' under section 303." [H. Rep. 96-317, p. 74] Note well 

the language of the Court in construing "bounty or grant" under Sec. 303 

in ASG Industries v. United States [67 CCPA 11, 610 F. 2d 770, 1 ITRD 

1718 (1979)]: "To permit the Secretary to place a narrow or restricted 

interpretation on 'bounty' or 'grant' as a basis for a negativi- coun 

tervailing duty determination would clearly frustrate the Congressional 

purpose of 'assuring effective protection of domestic interests from 

further subsidies......' (citation omitted). Further, it would be

Inconsistent with the broad meaning of 'grant' long ago established by 

the Supreme Court In Nicholas & Co. v. United States, supra at 39: 'If 

the word "bounty" has a limited sense the word "grant" has not. A word 

of broader significance than "grant" could not have been used. Like Its 

synonyms ''give" and "bestow," it expresses a concession, the conferring 

of something by one person upon another. " [1 ITRD at 1723] And, in a
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related case, the (then) United States Customs Court. In ASG Industries 

v. United States [82 Cust. Ct. 101. 467 F. Supp. 1200. 1 ITRO 1769 

(1979)] held: "Unquestionably, the EFFFCT of these piograms has been to 

reduce [the foreign producer's] cost of reducing float glass. And 

whether the reduction In cost Is occasioned by direct cash payments, or 

by an act of government reducing labor cost, capital cost, or the cost of 

any other factor of production Is of no consequence. For If a benefit or 

advantage Is received In connection with the production of merchandise, 

that benefit or advantage Is a bounty or gr .>t on production. And to the 

extent that such bountled merchandise Is e orted to the United States, 

It comes squarely within our countervailing duty law -- section 303." [1 

ITRD 1778 'bracketed material added)]

Notwithstanding the authoritative meaning of the law by the 

courts, the ITA persists In Its restrictive construction of the law: as 

a result, under the agency's present Interpretation of the law, domestic 

producers are confronted by foreign competitors who have received massive 

payments from their government under the guise of "generally available" 

programs without any prospect for relief. We believe that the ITA's 

Interpretation Is an effort to mollify our nation's trading partners by 

narrowing the scope for Interpreting our domestic law and the legislative 

Intent by over-arching attention to the text of the International 

countervailing duty/subsidies code. But even there, it Is plain that the 

ITA gives an unduly restrictive reading to the text of the agreement 

which in pertinent part reads as follows:
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"3. Signatories recognize that the objectives men 
tioned In paragraph 1 above may be achieved, Inter 
alia, by means of subsidies granted with the aim of 
giving an advantage to certain enterprises. Examples 
of possible forms of such subsidies are: government 
financing of commercial enterprises, Including grants, 
loans or guarantees; government provision or govern 
ment financed provision of utility, supply distribu 
tion and other operational or support services or 
facilities; government financing of research and 
development programmes; fiscal incentives; and 
government subscription to. or provision of. equity 
capital.

"The signatories note that the above forms of subsidy 
are NORMALLY granted either regionally or by sector. 
The enumeration of forms of subsidy set out above is 
Illustrative and non-exhaustive, and reflects those 
currently granted by a number of signatories to this 
Agreement." [Agreement on Interpretation and Appli 
cation of Articles VI. XVI and XXIII of the General 
Agreement on Tariffs and Trade, MTN/NTM/W/236. page 
23, Article 11, V 3, reprinted in House Document No. 
%-153, Part I, 96th Cong., 1st Sess. 281 (1979) 
(Emphasis added to the word "normally"; emphasis 
quoted on words "inter alia")].

Quite clearly, the text quoted above leaves open the possibility that the 

described (but illustrative, not exhaustive) examples of countervailable 

subsidies, though normally granted regionally or by sector, could be 

granted otherwise. How otherwise? By programs general in their descrip 

tion under which benefits flow seriatim to specific applicant producers 

or Industries!

(b) The ITA refuses to give effect to the statutory defini 
tion by which "subsidies" Include "Indirect" benefits by 
Ignoring the countervailable benefit received by finished 
goods manufacturers using subsidized raw materials 
["downstream subsidies"]

American Spring Wire Corp. and Florida Wire & Cable Co. were a 

part of a group of domestic producers of prestressed concrete steel wire
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strand (PC strand) who filed a petition alleging that subsidies were being 

bestowed on the manufacture and export of PC strand from Spain, among 

other countries. The petitioners alleged, jntejr alia, that subsidies 

bestowed on producers of wire rod or steel billets used In the manufacture 

of PC strand constituted Indirect ("down-stream") subsidies on the 

manufacture of PC strand, and therefore were countervallable. The ITA 

rejected this allegation In Its final determination:

The benefits allegedly conferred by the Spanish 
government on the primary carbon steel Industry would 
have to be determined to benefit the PC strand Industry 
specifically In order to constitute a countervallable 
benefit to the PC strand producers. He cannot assume 
that benefits conferred by the government to one party 
are passed through to another party without looking at 
the economic environment surrounding those Industries. 
Petitioner's claim that benefits to wire rod producers 
are automatically passed through to PC strand producers 
does not conform with the economic realities of steel 
consuming Industries. This Is particularly true when 
one gives consideration to the concept of "own" price 
elasticity of demand. It Is generally In the commer 
cial Interest of a firm receiving a subsidy not to 
share the benefits with Its customers. Hence, when 
Spanish wire rod producers sold to many different 
Industries and where Spanish PC strand producers 
bought from several sources, there Is no reason to 
believe that any possible subsidy to the wire rod 
Industry was passed on specifically to the PC strand 
Industry. [Final Affirmative Countervailing Duty 
Determination, Prestressed Concrete Steel Wire Strand 
from Spain, 47 Fed. Reg. 28723. 28726 (July 1, 1982).]

The Issue of these so-called "down-stream" subsidies was also a 

major Issue In the countervailing duty investigations of certain carbon 

steel products from Europe. When the steel petitions were filed against 

European carbon steel products, each of the petitioners alleged that 

subsidies to the European coal producers constituted subsidies to the
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European steel producers. The issue was contested most vehemently with 

regard to German coal, as West Germany essentially forbade the Importa 

tion of coal from other countries, and the German steel producers owned 

the major subsidized coal proo cer. The ITA nevertheless managed to 

determine that there was no subsidy, because the coal was not being sold 

at below the world market price, and the Import restrictions were 

"Inseparably linked with the benefits paid to the FRG coal Industry." 

[Final Countervailing Duty Determinations; Certain Steel Products from 

the Federal Republic of Germany, 47 Fed. Reg. 39345, 3935) (September 7, 

1982)] As a result, de minimls net subsidy amounts were found for most 

German steel producers.

Another petition filed by American Spring Wire Corp. and Florida 

Wire & Cable Co. as a part of the group of domestic PC strand producers 

concerned PC strand from France, where the foreign producer was wholly 

owned by Uslnor, an integrated steel producer found by the ITA to be 

heavily subsidized. [See, Final Affirmative Countervailing Duty Deter 

minations; Certain Steel Products from France, 47 Fed. Reg. 39332-45 

(September 7, 1982)] Here, too, the ITA found that no subsidy was passed 

from the subsidized supplier to the purchaser. The ITA oelieved that 

"benefits bestowed upon the manufacturer of an input do not necessarily 

flow down to the purchaser of that input, if the sale is transacted at 

arm's length. In an arm's length transaction, we believe it is 

reasonable to assume that the seller generally attempts to maximize its 

total revenue by charging as high a price and selling as large a volume
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as the market will bear." [47 Fed. Reg. 47031, 47035 (October 22, 

1982)] The ITA had verified that "the prices charged by Uslnor for wire 

rod were comparable to prices for the same quality of wire rod from 

suppliers outside of France," and that the PC strand producer "pays no 

less for Uslnor's wire rod than the largest unrelated purchaser of 

Uslnor's wire rod." [Id] From this, the ITA concluded that the 

transactions were at arm's length, and therefore no subsidy was received 

by the purchaser.

While the Issue of downstream subsidization has only recently 

been presented to the administering authority In a significant number of 

cases, the Importance of the Issue both In those cases and to the proper 

administration of the countervailing duty law cannot be underestimated. 

For example, domestic Industries may face competition from foreign motor 

vehicle and appliance producers who purchase subsidized steel, plastic or 

other construction materials, or from foreign electronic consumer and 

office producers that use electronic components developed with the 

assistance of massive government funding. How the Congress chooses to 

handle this and the other Issues discussed herein may well determine 

whether the United States maintains a competitive Industrial base In the 

years ahead.
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(c) The statutory exclusion of Indirect taxes rebated on 
exported products from countervailing duties operates 
uniquely against U. S. commerce where domestic producers 
are burdened by direct taxes not eligible for rebate on 
exports, and receive' no off-setting assistance by 
Imposition of border taxes on Imports to equalize the tax 
burden of domestic and Imported goods sold In the U. S. 
market: rebates of Indirect taxes upon export

Annex A of the Agreement on Interpretation and Application of 

Articles VI. XVI, and XXIII of the General Agreement on Tariffs and Trade 

(the Subsidies Code), Incorporated Into the Tariff Act of 1930 by section 

77K5XA) [19 U.S.C. § 1677<5)(A)j, paragraph (g), defines export subsi 

dies to Include "[t]he exemption or remission In respect of the 

production and distribution of exported products, of Indirect taxes in 

excesj of those levied In respect of the production and distribution of 

like products when sold for domestic production." (Emphasis added.) The 

practice of only countervailing against excessive remissions of indirect 

taxes has long been followed by the Treasury Department, a practice 

upheld by the Supreme Court [see Zenith Radio Corp. v. United States, 437 

U.S. 443, 450 (1978)], and approved by the Congress. For example, the 

Senate finance Commltte Report on the Trade Agreements Act of 1979 [S. 

Rep. No. 249, 96th Cong.. 1st Sess. 84-85 (1979)] says that "the restric 

tions on offsets contained In section 771(6) ... are not intended to 

prohibit the authority from determining that export payments are not 

subsidies, if those payments are reasonably calculated, are specifically 

provided as non-excessive rebates of Indirect taxes within the meaning of 

Annex A of the Agreement, and are directly related to the merchandise 

exported."
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Most of this country's major trading partners rely more heavily 

on so-called "Indirect" taxes than does the U.S. The United States has 

agreed to follow this practice, even though It has been widely accepted 

for years that the system of assessing border taxes equal to the Indirect 

tax burden on similar goods produced In the country and rebating an equal 

amount upon the export of the goods from the country "granUs] an advan 

tage to almost every major country trading with the U.S." [M. Leontlades. 

The Logic of Border Taxes. 19 Nat'1 Tax J. 173, 182 (1966). See also J. 

Nevln, Doorstep for Free Trade. 61 Harv. Bus. Rev. #2, 88 (1983)]. If 

the U.S. allows Its trading partners to have this tax advantage, It 

should at least allow no more advantage than Is consistent with Its 

International obligations. Moreover, for the reasons that have been so 

forcefully presented by Mr. Nevln, the Congress should move forcefully to 

return U.S. Industry to a position of competitive parity by eliminating 

the tax advantage flowing to our trading partners by the outmoded concept 

that underglrds favoring countries with heavy Indirect tax systems.

In examining whether the administering authority's 

Interpretation of the statute and legislative history of section 771(5) 

of the Act has minimized the adverse consequences of excessive remissions 

of Indirect taxes, we believe the answer must be "no" In the case of 

cascade tax systems, such as that used by Spain. In light of the 

legislative history and the examples given Annex A to the Subsidies Code, 

present agency treatment of these "cascade" tax rebates constitute an 

inexplicable denial of domestic industry rights to relief from excessive 

rebates of indirect taxes.



733

For example, paragraph (h) of the Annex Includes among the 

definitions of export subsidies:

The exemption, remission or deferral of prior stage 
cumulative Indirect taxes on goods or services used In 
the production of exported products In excess of the 
exemption, remission or deferral of like prior stage 
cumulative Indirect taxes on goods or services used In 
the production of like products when sold for domestic 
consumption; provided, however, that prior stage 
cumulative Indirect taxes may be exempted, remitted or 
deferred on exported products even when not exempted, 
remitted or deferred on like products when sold for 
domestic consumption, if the prior stage cumulative 
Indirect taxes are levied on goods that are physically 
Incorporated <maklng normal allowances for waste) In 
the exported product.

Note 3 to the Annex explains that "[paragraph (h) does not 

apply to value-added tax systems, and border-tax adjustment In lieu 

thereof and the problem of the excessive remission of value-added taxes 

is exclusively covered by paragraph (g)." Note 1 to the Annex defines 

"prior stage" Indirect taxes as "those levied on goods or services used 

directly or Indirectly In making the product." Note 1 also defines 

"cumulative" Indirect taxes as "multi-staged taxes levied where there Is 

no mechanism for subsequent crediting of the tax If the goods or services 

subject to tax at one stage of production are used in a succeeding stage 

of production."

Spain is an example of a country with an indirect tax system 

covered by paragraph (h). That is. It has a "cascade" tax, wherein an ad 

valorem tax is charged at each sales transaction up to the retail level, 

but unlike a value added tax (such as used by the European Communities 

countries) the seller cannot deduct the indirect taxes that were passed
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on to him wnen he purchased the Inputs. Thus, the actual Indirect taxes 

borne by a product may he more or less than the amount of tax assessed 

when the final product Is iold, depending on the number and value of 

transactions Involving the Inputs. Further, tlie amount of indirect taxes 

borne by the same product would vary from company to company, depending 

on the degree of vertical Integration of each company, with the more 

Integrated companies having a definite tax advantage. Also, the actual 

amount of Indirect taxes borne cannot be known, but can only be 

estimated. Lastly, In a value added tax system, since the manufacturer 

of the final product can deduct prior stage taxes when he pays the VAT 

upon the sale of his product, there Is no preference for tax purposes 

(however, as noted In the previously cited articles by Leontlades and 

Nevln there Is a competitive advantage vis-a-vis U.S. producers both In 

the U.S. r^etplace and In the foreign marketplace) whether h li products 

are sold In the home market or exported. In a cascade tax system, the 

manufacturer of the final product cannot deduct his prior stage taxes 

when he sells In the home market, but when he exports, the government 

rebates to him its estimate of the amount of those taxes. If the rebate 

Is greater than the actual tax incidence born by the producer (virtually 

a certainty for any Integrated producer), there is necessarily a cash 

incentive to export stated differently, a subsidy on the exportation of 

the product In question and clearly countervallable under U.S. law.

When enacting the Trade Agreements Act of 1979, during the floor 

debates Senator Heinz singled out the Spanish cascade tax for comment:
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Another major area of controversy In our negotia 
tions with the administration was the concept of sub 
sidy, both Its definition and method of calculation. 
The existing countervailing duty law does not contain 
a detailed definition of a subsidy or bounty or grant. 
Similarly, thp concept of net subsidy Is undefined, 
which has led to some serious abuses by the Treasury 
Department jn Its attempt to reduce the amount of 
subsidy to levels sufficiently Jow to mollify our 
trading partners.

Hhl'ie rebates of value added taxes are excluded 
from the list of subsidies In the code ... a 
difficult Issue arises In the case of certain kinds of 
VAT-1 Ike cascade taxes such as the Spanish system, 
rebates of which are not strictly like rebates of a 
VAT, because they are not calculated on the exact 
basis of value added but rather are determined on the 
basis of an aggregate calculation which Is not 
necessarily an accurate reflection of the real value 
added to a particular product. Hhen this kind of 
cascade tax is rebated. Individual exporters may 
receive a bounty In excess or the exact amount of tax 
paid earlier at various stages of production.

The language of the Senate Finance Committee 
report on page 85 appears to open the door very 
slightly to treating this kind of rebated tax as a VAT 
rather than as a countervallable subsidy. The 
language, however. Is narrowly drawn by making clear 
that any payment excluded from the definition of 
subsidy must be reasonably calculated, specifically 
provided as a nonexcesslve rebate of an Indirect tax 
permissible under annex A of the code, and It must be 
directly related to the merchandise exported, as 
opposed to a more general rebate.

As In all cases In this statute, these terms are 
Intended to be adhered to strictly, and the burden Is 
on the recipient of the benefit or hl_s government to 
show_that the payment meets each of the above tests. 
I can assure the administering authority that many 
people In this country, including this Senator, will 
be closely watching any case that might fall in this 
category and will expect evidence to be thoroughly 
developed so that It is conclusively established that 
payments meet these tests. Personally, I am doubtful
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that the Spanish tax or any similar tax can meet these 
standards. As the Sentor who offered the offset and 
subsidy definition language Incorporated Into the 
bill, I can say It was certainly not my Intent that 
rebates of cascade taxes and the like be treated In 
this way. If they are, the administering authority 
had better have an airtight case. [125 Cong. Rec. 
S.10312-14 (dally ed. July 23, 1979>(emphasls added)]

American Spring Mire Corp. and florlda Hire & Cable Co. were a 

part of a group of domestic producers of prestressed concrete steel wire 

strand (PC strand) who filed a petition alleging that subsidies were being 

bestowed on the manufacture and export of PC strand from Spain, among 

other countries. The petition quoted the above remarks, and urged the 

ITA to bear In mind that It was not to handle the rebates of the Spanish 

cascade tax In the same fashion as the Treasury Department had.

Instead, the ITA did nothing different than what the Treasury 

Department had done In prior Investigations of Spanish products. It did 

not question the validity of the Spanish Input-output tables, and it did 

not question the validity of the Spanish method of converting the input- 

output tables into the border tax schedules. Additionally, since the 

Spanish transaction tax rate had risen In 1981 and again in 1982, the ITA 

determined that the rebates of Spain's indirect taxes did not constitute 

a subsidy at all. [See Final Affirmative Countervailing Duty Determina 

tion. Prest essed Concrete Steel Wire Strand from Spain, 47 Fed. Reg, 

28723, 28724-25 (July 1, 1982)1
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(d) The ITA narrowly construes the critical circumstances 
provision of the '79 Act overly narrowly, denying to 
domestic producers the protection of retroactive application 
of dumping or countervailing duties against surging Imports 
prior to the preliminary determination.

The Agreement on Interpretation and Application of Articles VI. 

XVI, and XXIII of the General Agreement on Tariffs and Trade (the 

Subsidies Code), Article 5, paragraph 9 sets out the Internationally 

agreed upon procedure for applying countervailing duties retroactively:

In critical circumstances where for the subsidized 
product In question the authorities find that injury 
which Is difficult to repair Is caused by massive 
Imports In a relatively short period of a product 
benefiting from export subsidies paid or bestowed 
inconsistently with the provisions of the General 
Agreement and of this Agreement arid where it is deemed 
necessary, In order to preclude the recurrence of such 
Injury, lo assess countervailing duties retroactively 
on those Imports, the definitive countervailing duties 
may be assessed on imports which were entered for 
consumption not more than ninety days prior to the 
date of application of provisional measures.

In Implementing this provision Into U.S. law, the House Hays and 

Means Committee Report (H.R. No. 317, 96th Cong., 1st Sess. 63 (1979) 

stated the purpose of the provision as It applied both to antidumping and 

countervailing duty law:

The provision is designed to provide prompt relief to 
domestic industries suffering froa large volumes of, 
or a surge over a short period of, imports and to deter 
exporters whose merchandise Is subject to an investiga 
tion from circumventing the intent of the law by 
Increasing their exports to the United States during 
the period between Initiation of an Investigation and 
a preliminary determination by the Authority.

The provision enacted In section 704(e)(l) orovldes:

22-516 O-88  14



738

If a petitioner alleges critical circumstances In 
Its original petition, or by amendment at any time more 
than 20 days before the date of a final determination 
by the administering authority, then the administering 
authority shall promptly determine, on the basis of 
the best Information available to it at that time, 
whether there Is a reasonable basis to believe or 
suspect that--

(A) the alleged subsidy Is inconsistent with the 
Agreement, and

(B) there have been massive Imports of the class 
or kind of merchandise which is the subject of 
the investigation over a relatively short period.

From the point of view of the domestic Industry being Injured by 

subsidized Imports, there Is no practical difference between domestic and 

export subsidies, and the harm from surging imports which overhang the 

market free from the reach of the law Is identical. Thus, the limitation 

to subsidies which are "Inconsistent with the Agreement" (Interpreted by 

the agency as being limited to export subsidies), has resulted in 

significant surges of imports after the filing, or In anticipation of 

filing of countervailing duty (or antidumping) petitions with no 

effective relief possible.

The ITA has almost never found critical circumstances In either 

a countervailing or antidumping duty context. In the one time that a 

final critical circumstances determination was made in a countervailing 

duty context, in Certain Steel Products from Spain, 47 Fed. Reg. 51348 

(November 15, 1982), the ITC voted negatively under section 705(b)(4) on 

the questions of whether "there is material injury which will be 

difficult to repair, and the material injury was by reason of such
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massive Imports of the subsidized merchandise over a relatively short 

period." In order for the purpose of the provision to deter Importers 

and exporters from shipping In massive Imports between Ihe time of the 

filing of the petition and the suspension of liquidation at the time of 

the preliminary determination to be effectively carried out, the statute 

should be modified.

(e) The ITA Improperly terminates Investigations after 
preliminary determinations of dumping and subsidization by 
entering Into suspension agreements with foreign Interests 
without prior meaningful consultation with domestic 
Industry, on terms which are contrary to domestic parties' 
advice, and contrary to the Intent of the Congress for the 
carefully limited use of suspension agreements.

With the enactment of the Trade Agreements Act of 1979, the 

administering authority was provided a statutory basis for suspending 

Investigations In antidumping and countervailing duty proceedings where 

certain conditions were met, v12.. the net subsidy is to be eliminated or 

offset completely, the agreement Is In Ihe public interest, and effective 

monitoring is possible. [19 U.S.C. § 167k(b). (d); see also 19 U.S.C. § 

1673c(b), (d)(comparable requirements in an antidumping proceeding)]

Suspension agreements have a praiseworthy, but Intentionally 

limited, objective, as Identified In the legislative history:

The Committee recognizes the importance of this pro 
vision to both importers and domestic industry as a 
means of achieving the remedial purposes of the law In 
as short a time as possible and with a minimum expendi 
ture of resources by all parties Involved. [H.R. Rep. 
No. 317, 96th Cong., 1st Sess. 53 (1979)]
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Section 704 would also establish criteria and 
procedures for suspending an Investigation upon 
acceptance of an agreement by a foreign government or 
exporters to take remedial action. The suspension 
provisions would implement Article 4(5) and (6) of the 
Agreement for the United States.

The suspension provision is intended to permit 
rapid and pragmatic resolutions of countervailing duty 
cases. However, suspension Is an unusual action which 
should not become the normal means of disposing of 
cases. The committee Intends that Investigations be 
suspended only when the action serves the Interests of 
the public and the domestic Industry affected. * * * 
Furthermore, the requirement that the petitioners be 
consulted will not be met by pro forma communications. 
Complete disclosure and discussion Is required. [S. 
Rep. No. 249. 96th Cong., 1st Sess. 54 <1979XEmphasts 
added)]

For certain countries who find themselves the focus of attention 

in a number of subsidy disputes across a wide range of products, the 

suspension agreement has become a common procedure for terminating the 

investigation. In 1982 and in the first several months of 1983, an 

extraordinary number of investigations were terminate^ by suspension 

agreement. [See, e.g., 48 Fed. Reg. 2158 (Roses and other Cut Flowers 

from Colombia); 47 Fed. Reg. 22137 (prestressed concrete steel wire 

strand from South Africa); 47 Fed. Reg. 47048 (prestressed concrete steel 

wire strand from Brazil); 47 Fed. Reg. 39394 (carbon steel plate from 

Brazil); 47 Fed. Reg. 42399 (carbon steel wire rod from Brazil); 47 Fed. 

Reg. 57551 (small diameter welded carbon steel pipes and tubes from 

Brazil); 48 Fed. Reg. 4703 (certain stainless steel products from 

Brazil); 48 Fed. Reg. 317 (carbon steel plate from Romania); 47 Fed. Reg. 

54130 (wire rope from South Africa); (it is expected that a suspension
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agreement on galvanized steel wire strand from South Africa will be 

published this Spring); 47 Fed. Reg. 54987 (pectin from Mexico); 47 Fed. 

Reg. 54992 (polypropylene film from Mexico); 47 Fed. Reg. 42393 (carbon 

steel wire rod from Argentina)]

Moreover, the 1TA often doesn't sign a suspension agreement 

until around the due date for a final determination by the agency, thus 

there Is no time or expense saved at the admlnstering authority level of 

the proceeding for the parties one of the central objectives of the 

suspension agreement process. [See, e.g.. 48 Fed. Reg. 2158 (Roses and 

other Cut Flowers from Colombia); 47 Fed. Reg. 47048 (prestressed 

concrete steel wire strand from Brazil)] In addition, the suspension 

agreement will be Implemented even though there are a number of programs 

that the petitioner has alleged constitute countervailing subsidies and 

on which the ITA has Inadequate Information to make a decision or which 

for policy reasons the agency has refused even to Investigate. [47 Fed. 

Reg. 22137 (prestressed concrete steel wire strand from South Africa); 48 

Fed. Reg. 2453 (carbon steel plate from Romania)]

Finally, the administering authority will accept the agreement 

even where the basis of the agreement Is the assessment by a foreign 

government which owns the foreign producer In question of an export tax 

allegedly equal In amount to the net subsidy determined to exist by the 

agency, and despite evidence submitted by the domestic producer during 

the comment period that prices from the foreign suppliers appear to be 

dropping In the U.S. market. [47 Fed. Reg. 39394 (carbon steel plate 

from Brazil)]
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The domestic Industry Is leit helpless to prevent the acceptance 

of a suspension agreement, despite no assurance that the pricing pressure 

will abate and despite the agency's refusal to consider the ongoing 

benefit to a company In terms of enhanced cash flow, Improved facilities 

and reduced costs of production flowing from the subsidy programs that a 

foreign government agrees to terminate only after a spate of actions have 

been brought. A domestic industry's only remedies are to pursue relief 

through Judicial review of the agency's action, or to commence an 

antidumping case against the same product for which no effective relief 

Is forthcoming against subsidy practices.

Proposed Changes

1. Modification of section 77K5XB) of the Act [19 U S.C. § 

1677(5)] To eliminate the problems arising from the administering 

authority's handling of "generally available" and "downstream" subsidies, 

we suggest that section 771(5X8) of the Act be modified to read as 

follows:

(5) Subsidy. The term 'subsidy' has the same 
meaning as the term 'bounty or grant' as that term is 
used in section 303 of this Act, and includes, but Is 
not limited to, the following:

(B) Any domestic subsidy, regardless of 
general availability If provided or required by 
government action to a specific enterprises or 
Industry, or group of enterprises or industries 
(including all industries), whether publicly or 
privately owned, and whether paid or bestowed 
directly or indirectly on the manufacture,
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production, or export of any class or kind of 
merchandise. Such domestic subsidies Include, 
but are not limited to the following categories:

(I) The provision of capital, loans, or 
loan guarantees on terms Inconsistent with 
commercial considerations.

(II) The provision of goods or services 
at preferential rates.

(III) The grant of funds or forgiveness 
of debt to cover operating losses sustained 
by a specific Industry.

(Iv) The assumption of any costs or 
expenses of manufacture, production, or 
distribution.

(v) The purchase of goods or materials 
from companies or Individuals who themselves 
are the beneficiary of subsidies.

[alternative for (v) The purchase of 
goods or materials which are physically 
Incorporated Into the Imported product, 
which goods or materials are produced by 
companies who themselves are the beneficiary 
of subsidies.]

The proposed modification of section 771(5) of the Act clarifies 

what we believe was the original Intent of the Congress in enacting 

section 771(5). The proposal does not treat government programs such as 

Infrastructure development (unless undertaken for a specific company or 

group of companies) nor programs that are not provided to companies at 

all (e.g., social programs, education, etc.) as being countervailable. 

The other programs provide benefits to companies which reduce their costs 

below what they would have been, and hence should be countervailable If 

provided to producars or exporters whose product Is found to cause
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material Injury (or the threat thereof) to U.S. Industries.

The addition of subsection (B)(v) addresses the downstream 

subsidy question In a manner likely to provide a broad mantle of 

protection to U.S. Industries from what Is likely to be an Increasingly 

serious trade problem for U.S. Industries, including U.S. high technology 

industries. Included as Exhibit 1 to this prepared statement is a copy 

of a submission made by our firm on behalf of a number of domestic 

producers concerning, inter a_Ma, the question of downstream subsidies 

(pages 1-15). The letter reviews the proposition that a purchaser 

receives benefits at least as great as those bestowed on the supplier of 

an input by purchasing a subsidized input.

2. Modify section 771(6) of the Act C19 U.S.C. 5 1677(6)]. 

Adding a subsection (6)(D) to section 771 of the Act would eliminate the 

problem of the excessive remission of "cascading" taxes:

(6) Net Subsidy.--For the purpose of determining
the net subsidy, the administering authority may
subtract from the gross subsidy the amount of--

(D) "cumulative," "multi-staged" or 
"cascading" Indirect taxes paid only to the 
extent the Individual taxpayer can demonstrate by 
clear and convincing evidence that such taxes 
were actually paid. For purposes of this 
subsection, reference to Input-output tables 
prepared by or for the government does not 
constitute sufficient proof of taxes paid.

U.S. producers are already unfairly penalized by the Congress In

permitting the remission of Indirect taxes, but not direct taxes, to

escape the reach of the countervailing duty law. There is simply no
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Justification to require U.S. producers to suffer at the hands of foreign 

producers enjoying the benefits of an excessive remission of Indirect 

taxes. The above proposal gives domestic producers the protection long 

Intended by Congress for at least the excessive remission of Indirect 

taxes.

3. Authorization of Executive Branch to Renegotiate Critical 

Circumstances Provisions. Status of Remission of Indirect Taxes. While 

the U.S. accepts the provisions of any of the Codes entered Into during 

the Tokyo Round only to the extent consistent with U.S. law [Section 3 of 

the Trade Agreements Act of 1979, 19 U.S.C. § 2504], correcting the 

deficiency of present Interpretation of critical circumstances would 

probably best be accomplished In the context of a modification to the 

existing Subsidies Code.

Similarly, the crucially Important Issue of eliminating the 

trade advantage being given foreign producers because of U.S. tax law 

needs to be addressed urgently [see, e.g., Nevln, Doorstop for free 

trade. 61 Harv. Bus. Rev., # 2 at 88-95 (1983)]. While section 771(5) of 

the Act could be modified specifically to make the nonexcesstve remission 

of indirect taxes countervallable, or Mr. Nevln's suggestion could be 

adopted imposing an excise tax, we believe the most acceptable solution 

to the problem from the standpoint of our trading partners would be to 

authorize the executive branch to obtain a modification to Article VI of 

GATT or, more likely, a specific exemption to the Imposition of an excise 

tax or countervailing duty tax. While our trading partners are not
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likely to agree to the modification of the treatment of Indirect taxes, 

we believe offering them the chance to agree to the modification of a 

blatantly discriminatory system structured to penalize the United States 

before taking corrective action Is appropriate.

4. Modification of section 303(b)(l) and deletion of 303(b)(3) 

of the Act [19 U.S.C. 5 1303(b)(1). (3)3. Present law precludes a 

critical circumstances determination for Imports from countries not 

"under the Agreement". This seems backwards and unnecessary In light of 

the purpose of critical circumstances determinations. Why can a domestic 

Industry obtain additional relief from Import surges from a country that 

has agreed to the Subsidies Code, but not from import surges from a 

country that will not follow the Code? Section 303 should be amended to 

have the same critical circumstances provisions as in sections 703(e) and 

705(a)<2). The following proposed amendment to section 303(b)(l), when 

coupled with the deletion of the present suosectlon (b)(3) to section 303 

effectuates such a change:

(b) The duty Imposed under subsection (a) shall 
be imposed, under regulations prescribed by the admin 
istering authority (as defined in section 77I(1», In 
accordance with title VII of this Act (relating to the 
Imposition of countervailing duties) except that, in 
the case of any Imported article or merchandise which 
is not free of duty 

(1) no determination by the United States 
International Trade Commission under section 
703(a), 704. or 705(b) [including (b)(4)(A)] 
shall be required.
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S. Modify sections 704(d)(1) and 734(d)(l) of the Act [19 

U.S.C. §§ 1671c(d)(l). 1673c(d)(l)]. To eliminate the problems that 

domestic Industries have had with suspension agreements being forced on 

inr-n by the administering authority, we propose the following change to 

section 704(d)(l> and 734(d)(l) of the Act:

Sec. 704 Termination or Suspension of Investigation. 

* * *

(d) Additional Rules and Conditions.--

(1) Public Interest; monitoring.  The 
administering authority shall not accept an 
agreement under subsection <b> or (c) unless:

(A) The administering authority Is 
satisfied that suspension of the Investi 
gation Is In the public Interest. A suspen 
sion agreement cannot be In the public 
interest If the petitioner prefers the 
investigation to continue and a counter 
vailing duty order to Issue. And

(B> The administering authority deter 
mines that effective monitoring of the agree 
ment by the United States is practicable.

(A similar change Is suggested for section 734(d)(l) of the Act)

The proposed modification of the two statutory provisions Is 

premised upon the twin concepts that the suspension agreement Is only 

preferable to a full Investigation where all parties perceive that they 

will be benefltting from a premature termination of the investigation. 

If the domestic Industry Is willing to Incur the additional expense to 

obtain the statutory relief to which it is entitled, the foreign 

government and foreign exporters cannot be heard to complain. Neither
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the Subsidies Code [Article 4(5), (6)] nor the Antidumping Code [Article 

7] require suspension of an Investigation In the presence of undertakings 

by the foreign government or foreign producers. These Codes merely 

permit such a suspension to occur.

Domestic Industries have felt stampeded Into having the 

Investigations commenced In response to their petitions suspended In 

situations where there was little likelihood of successful monitoring, 

where major Issues remained unresolved or where they had greater 

confidence In obtaining 'the Intended statutory relief If the U.S. 

government was collecting the appropriate duty. The above change will 

resolve these concerns by requiring the administering authority to 

complete the Investigation where that Is the desire of the domestic 

Industry complaining of Injurious unfair foreign competition.

JiSSV.?,iilUL,..,SUj*&)k3fliJLyfip.3fllLBC9c 9du.ra1 Problems fIqwjpo.f.^oj^he, 
admlnlstraflop and Interpretation of {he "material Injury" provisions, of 
Title V{]t,.o.f_,t,he Act fry the International Tra^e,, Commission,

As the Subcommittee Is well aware, with the exception of counter 

vailing duty Investigations on dutiable merchandise from countries not a 

"country under the Agreement" [19 U.S.C. § 1671(b>], Title VII of the Act 

requires both a preliminary and final affirmative determination concerning 

material Injury by reason of the Imported merchandise under Investigation 

before an antidumping duty or countervailing duty order can Issue.

Necessarily, then, the procedures followed by the U.S. Inter 

national Trade Commission ("ITC"), and the ITC's Interpretation of the 

statutory standard are Important considerations for virtually all domestic
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Industries concerned with obtaining relief from suspected unfair trade 

practices by foreign competitors. American Spring Hire and Florida Wire 

& Cable and other domestic prestressed concrete strand producers find 

themselves at the present time contesting negative final ITC determina 

tions In four separate court cases flowing from four separate negative 

determinations by the Commission, despite the domestic Industry having 

filed three of the petitions simultaneously. [See Court Nos. 

82-10-01355, 83-1-00101, 83-3-00371, 83-3-00455].

SCM's original antidumping petition against portable electric 

typewriters from Japan ended In a 3-2 negative vote by the Commission In 

1975 CUSITC Pub. 732 (June 1975)], followed by three years of searching 

for a court to hear SCM's appeal CSCH Corporation v. United States. 404 

F. Supp. 124 (D.C.D.C. 1975), rev'd 549 F. 2d 812 (D.C. Clr. 1977); SCH 

Corporation v. United States. 80 Cust. Ct. 226. C.R.D. 78-2. 450 F. Supp. 

1178 (1978)], two Court ordered remands to the Commission to reconsider 

Its vote [C.R.D. 80-2. 487 F. Supp. 96 (1980); 2 CIT _, Slip Op. 81-57. 

519 F. Supp. 911 (July I. 1981)] with no change In Commission outcome and 

a final court opinion upholding the agency's decision [4 CIT _, Slip 

Op. 82-54. 544 F. Supp. 194 (July 15. 1982)].

All of our other clients on whose behalf we appear have been 

before the ITC or Its predecessor, the Tariff Commission. The areas of 

concern identified below flow from the experiences of our clients in 

undergoing the injury investigation portion of the antidumping or 

countervailing duty proceeding, and the experiences of their special 

counsel In handling other actions before the Commission:



750

(a) the time period considered by the ITC In considering 

the presence or absence of material Injury;

<b) denial of access to domestic Industry counsel to 

confidential pricing Information submitted by the Importers or foreign 

prouunr; [19 U.S.C § 1677f(c)];

(c) weighing of factors In determining material Injury (19 

U.S.C. § 1677(7)1;

(d) assessment of price suppression, depression and lost 

sales data [19 U.S.C. § 1677(7X0(11), (lli)(I»;

(e) need for two Investigations [19 U.S.C. §§ 1671b(a), 

167ld(h>, 1673b(a), 1673d(b)l;

(f) procedure for review of remanded cases from the Court 

of International Trade;

(g) statutory timing of the determinations and the agency's 

failure to cumulate.

As In our analysis of the procedural and substantive issues 

flowing from the administration of the antidumping ?.nd countervailing 

duty provisions, the responsibility of the administering authority, I 

wish to emphasize on behalf of my father and myself that the views 

expressed herein are not Intended as personal criticism of the dedicated 

cadre of personnel at the Commission, all of whom exhibit the same high 

standards of professionalism that is characteristic of their counterparts 

at the ITA. He have had the pleasure of working with and appearing 

before these men and women at the Commission over the years and respect
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their efforts to handle each case In a thorough and objective ma.-.ier. 

However, the Issues we have Identified are problems that, as counsel for 

domestic Industries, we have found Increase the obstacles confronted by 

domestic Industries who seek the offsetting relief from unfair trade 

practices that Is promised by our countervailing duty and antidumping 

laws.

(a) The ITC'L reluctance to consider economic data for 
periods other than calendar years unnecessarily burdens 
domestic petitioners and frustrates meaningful Injury 
analysis In certain situations.

Section 771(7) of the Act [19 U.S.C § 1677(7)] defines the 

statutory concept "material Injury" and provides the Commission with a 

list of factors to consider in making Its injury determination. Neither 

the statute, the regulations, nor the legislative history discusses, 

however, any particular period of time which the Commission should 

examine in reaching its present Injury determination.

The ITC's traditional method of viewing an Industry Is by 

examining the relevant economic 'actors discussed In section 771(7) of 

the Act [19 U.S.C. § 1677(7)], Including the trends In Import volume and 

prices and trends in domestic production, shipments, capacity utiliza 

tion, and other economic factors, over a span of calendar years. The 

General Counsel of the ITC has stated:

There Is no requirement In either the statute or 
the legislative history that the Commission look at 
any particular period of time. The Commission, 
therefore, can examine any relevant period of time the 
products are being Imported Into the United States to 
determine whether there is material injury or threat 
of Injury.
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Further, the Commission is not required to 
analyze data on a quarterly basis. [Memorandum from 
the General Counsel, GC-F-265, August 9, 1982]

The legislative history of the Trade Agreements Act instructs 

the ITC, In examining threat, to "place emphasis on the rate of Increase 

of market penetration .... Under certain circumstances Increases 

should be examined over a short-time period such as the change from 

quarter to quarter within a calendar year." [H. R. Rep. No. 317, 96th 

Cong., 1st Ses-. 47-48 (1979)] The General Counsel of the ITC noted that 

the House Report does not discuss quarterly analysis in the context of 

present injury determinations and concluded that, while the Commission is 

free to examine quarterly, semi-annual, or any relevant data, It is not 

required to examine data on any particular time basis. [Memorandum from 

the General Counsel, GC-F-265, August 9. 1982]

It has been the traditional approach of the Commission, when 

analyzing data for purposes of an injury determination, to look only at 

calendar year data. The primary data base for the ITC's inquiry is the 

questionnaire prepared by the Commission staff and sent to each domestic 

producer and to each importer. The questionnaires have become fairly pro 

forma, and normally ask for data for the most recent two or three years, 

on a calendar year basis. The only non-calendar year data which is 

occasionally requested is data on the time period of an incomplete year 

(i.e., January through April 1982 and 1983, requested In June of 1983) or 

quarterly price data.

The effect of the ITC's traditional approach of analyzing data
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on a yearly basis Is the failure, in certain cases, to provide relief to 

a Industry until it has suffered serious injury. Hhen the ITC is 

unwilling to examine Injury over a period other than a span of years, a 

domestic producer who has Initiated an investigation because it has found 

itself being harmed in the recent past from unfairly traded imports will 

be denied relief until it can show negative effects on Its business for a 

rather extended period of time.

For example, in its Investigations of prestressed concrete steel 

wire strand from Spain, France, Brazil, and the United Kingdom, the ITC 

reviewed the status of a domestic industry that was "reborn" In 1981 due 

to the opening of several new plants and expanded capacity at existing 

firms flowing from the curative effects of an antidumping order Issued in 

1978 against prestressed concrete wire strand from Japan. Petitioners 

asserted that the ITC should examine the relevant data on a quarterly 

basis since 1981 to analyze the effects which the unfairly traded imports, 

which had become problematic in 1981 and 1982, had on the domestic 

Industry following its reconstruction.

Despite the fact that data on a quarterly basis and on a twelve 

month, non-calendar year basis, were presented to the Commission In 

conjunction with those Investigations, the Commission refused to review 

quarterly or annual, non-calendar year data, and limited Its review to 

trends In data over the most recent calendar years, and the first several 

months of 1982. [See USITC Pub. Nos. 1255, 1325, and 1343] Thus, trends 

In the domestic industry or import data on a quarterly or semi-annual

22-616 O-88  16
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basis were not considered In the ITC's Injury determination; rather, the 

ITC noted that there had been Increases on a yearly basts In domestic 

production and shipments (due, of course. In large part to the new 

entrants Into the Industry, Japanese-owned U.S. corporations who built 

plants In the United States In the after-math of the finding of dumping 

against Imports of strand from Japan.

Hhile obviously the particular factual pattern discussed above 

Is of crucial Importance to the domestic strand producers who filed the 

strand petitions, the Importance of this type of factual situation to the 

Subcommittee's deliberations extends far beyond these particular cases.

A loss of business or price suppression or price depression that 

occurs for three months or six months or nine months can limit the 

ability of the domestic producers to reinvest In new plant and capacity 

today which will reduce the Industry's competitiveness against fairly 

traded Imports In the next year or so, which In turn will reduce the 

likely market share held by domestic producers, and the cycle snowballs. 

Or a surge In unfairly traded Imports In a particular quarter or six 

months or nine months can force domestic producers to Incur significant 

addition?! debt, thus Increasing their risk profile and their ability to 

raise additional capital In the future. In an Inflationary age, stagnant 

profits constitute actual profit declines and signal Increased risk for 

domestic producers who will face Increased working capital requirements 

to standstill but no Increased cash flow to satisfy the Increased working 

capital requirements for modernization or expansion consistent with 

trends In domestic demand.



755

The statute defines "material Injury" as "harm which is not 

Inconsequential, immaterial, or unimportant." [19 U.S.C. § 1677(7)(A>] 

A loss of market share for a quarter or more, reduced profits for a 

quarter or more, depressed or suppressed prices for a quarter or more 

hardly is Inconsequential harm to a domestic Industry. [See, e.g.. 

Statement of Robert W. Galvln, Chairman of the Board and Chief Executive 

Officer, Motorola, Inc., Before the Subcommittee on Trade of the House 

Ways and Means Committee on Improving U.S. Trade Remedy Laws, March 16, 

1983, at 14] The failure of the Commission to date to recognize such 

harm needlessly subjects domestic producers to continued Injury from "two 

of the most pernicious practices which distort International trade to the 

disadvantage of United States commerce." [S. Rep. No. 249, 96th Cong., 

1st Sess. 37 (1979)]

(b). The ITC and the Court of International Trade unfairly 
handicap domestic parties by narrowly construing the 
statute concerning aval lability of confidential Information 
under protective order.

Section 777(c)(!) of the Act [19 U.S.C. § 1677f(cXl>] provides 

for limited disclosure of certain confidential information under protec 

tive order. This section has previously been reviewed in the context of 

section 751 annual reviews before the ITA. [Supra, at 29-32] Hhlle 

section 777(c)(l)(A) contains broad language as to the Commission's 

ability to disclose confidential information submitted by any. other party 

under the terms of a protective order, section 777(c)(2) discusses 

appeals from the Commission's denial of "a request for confidential
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Information submitted by the petitioner or an Interested party In support 

of the petitioner concerning the domestic price or cost of production of 

the like product." In Its regulations, the Commission has merged the 

language of subsections (cMD(A) and (c)(2), above, to limit disclosure 

of confidential Information by the ITC to domestic price and cost of 

production Information submitted by the petitioner or an Interested party 

In support of the petition. [19 C.F.R. § 207.7<a>; see also S. Rep. No. 

249, 96th Cong., 1st Sess. 99-100 (1979)]

Under Its Interpretation of section 777(c), the ITC consistently 

releases, upon receipt of a form application for protective order, all 

confidential Information concerning domestic prices and costs of produc 

tion submitted by petitioners or other parties supporting the petition, 

to counsel for the foreign producers or Importers of record. The ITC 

refuses, however, to release any confidential Information submitted by 

the Importers or foreign producers to counsel for the domestic Industry. 

In American Spring Hire Corporation, et al. v. United States [4 CIT _, 

Slip Op. 82-102, at 4 (November 16,1982)), the Court of International 

Trade upheld the ITC's refusal to disclose to petitioners anything but 

domestic price and cost of production information submitted by 

petitioners or other parties supporting the petition, pursuant to 19 

U.S.C. § 1677f(c).

The ITC's practice reduces the ability of the domestic Industry 

to participate meaningfully In the underlying Investigation at the ITC as 

was envisioned In the overall statutory scheme of the Act. [See, e.g.,
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S. Rep. No. 249, 96th Cong., 1st Sess. 97 (1979); 125 Cong. Rec. S10319 

(dally ed. July 23, 1979)(colloquy between Senators Danforth and 

RlbkoffXMr. Danforth. ". . . Is It not the Intent of Congress that 

parties be afforded every reasonable opportunity to respond to Informa 

tion submitted by other parties?" Mr. Rlblcoff. "Yes."); 125 Cong. Rec. 

H5595-96 (dally ed. July 10, 1979)<Congressman Shannon. "The amendments 

made by title I ... are Intended to ... provide the affected domestic 

Industry with a greater role In the proceedings, and to Insure equitable 

treatment of all parties to the proceeding.")].

Hhile the ITC has recognized the Importance of an examination of 

the confidential pricing data in determining margins of underselling, it 

has limited release of such Information to counsel for the Importers and 

not granted counsel for the domestic producers confidential Importer 

pricing data under the constraints of 19 U.S.C. § 1677f(c) and 19 C.F.R. 

§ 207.7(a). The Commission recently stated:

The Commission relies on Information concerning price 
leadership and underselling In making determinations 
of material Injury under the countervailing duty pro 
visions of the Tariff Act. Under these circumstances, 
the substantial need of attorneys representing Import 
ers Is implicit in these investigations. [Letter of 
June 14, 1982, from Kenneth R. Mason, Secretary of 
U.S. International Trade Commission, to Eugene L. 
Stewart]

The substantial need of attorneys representing domestic Interests 

to obtain Importer price Information In order to review margins of under 

selling should also be Implicit in these investigations. Due, however, 

to the language In the statute and the agency's regulations, the ITC
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believes that It Is not permitted to release such Information to counsel 

for domestic Interested parties.

Additionally, the language of section 777(c). as Interpreted by 

the Court and the agency, frustrates the creation of a full record at the 

administrative stage and limits the ability of the domestic producers to 

obtain th? relief from unfair trade practices which was repeatedly man 

dated by Congress under the antidumping and countervailing duty statutes 

In a timely manner. Specifically, the Inability of the domestic producers 

to obtain this data at the administrative level may result In negative 

determinations because of the Inability of the domestic producers to 

rebut Information submitted by the Importers. Even If relief Is 

ultimately obtained from judicial review (an uncertain event In light of 

there being a potentially incomplete record and the past record on appeals 

from ITC decisions), the domestic Industry will have needlessly been 

denied the relief to which It was entitled for at least a year.

(c) The ITC Improperly limits the availability of relief 
from injury caused by dumped or subsidized Imports by 
placing a heavier burden of proof on domestic Industry 
pjtltioners than Is Justified by the statutory definition 
of material Injury.

As previously noted, section 771(7) of the Act defines "material 

Injury" as "harm which is not inconsequential, immaterial, or 

unimportant," and provides the Commission with the following instructions 

to follow in reaching its injury determinations:

In making its determinations under sections 703(a), 
705(b). 733(a). and 735(b). the Commission shall 
consider, among other factors 
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(I) the volume of imports of the merchandise 
which is the subject of the Investigation,

(ii) the effect of Imports of that merchandise on 
prices in the United States for like products, and

(ill) the Impact of Imports of such merchandise 
on domestic producers of like products.

19 U.S.C. § 1677(7)(B).

Subsection (C) provides further details on what factors the Commission is 

to examine In assessing the volume, price, and Impact on affected 

Industry factors.

Under the abo"> statutory provision, the ITC exercises a very 

broad discretion in determining .he wei,,ht which should be placed on any 

given factor and the detail which should be used in examining the numerous 

factors listed. In the exercise of this discretion, the Commission 

generally has placed a heavy burden on the domestic industry to come for 

ward with evidence showing that it is suffering declines in a large number 

of the factors enumerated in the Act.

The effect of the current ITC practice is to provide a great 

deal of uncertainty as to the key factors to consider in an assessment of 

Injury by the Commission in any particular case. Much time and expense 

is utilized in the examination and development of a wide body of factual 

information by the domestic Industry, without any certainty as to which 

factors will be deemed critical or dispositive, or even considered, by 

the Commission in a g1v; n situation.
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(d) The ITC unfairly limits availability of relief to 
domestic Industries by requiring considerable specific 
verified examples of lost sales and price suppression to be 
submitted by domestic producers.

Section 77H7)(C)(li)(II) states that, In evaluating the effect 

of Imports of merchandise on prices, the Commission shall consider whether 

"the effect of Imports of such merchandise otherwise depresses prices to 

a significant degree or prevents price Increases which otherwise would 

have occurred, to a significant degree." 19 U.S.C. § 1677<7)<C)(11)(II). 

Lost sales are not specifically referred to In the statute, although the 

statute does discuss "actual and potential decline In output, sales, and 

market share," of the domestic Industry as an Indicia of Injury. [19 

U.S.C. § 1677(7)(C)(11i)(I)]

In order to determine whether the unfairly tiaded Imports have 

caused price depression and suppression and have taken sales from the 

domestic producers, the ITC requests domestic producers to provide It 

with specific instances of lost sales and price suppression and depression 

caused by the imports under Investigation. These requests are made in 

the context of an ITC producer questionnaire.

Domestic producers are required to supply this Information In 

great detail, including information on the quantity involved in the 

transaction, the price offered by the Importer, the name of the customer 

Involved, and the country from which the imported goods arrived. If the 

ITC staff does not recelve'fairly detailed Information filling each of 

these criteria, the ITC does not consider the example further. If the 

staff receives what it considers to be sufficient Information Indicating
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that a Cule has been lost or prices suppressed as a result of the 

unfairly traded merchandise, the staff attempts to verify this Informa 

tion by calling the customer involved. The staff then reports this 

Information in Its staff report by reviewing the number of allegations of 

lost sales or price suppression, the number of customers which it was 

able to contact, and the number of Instances It was able to confirm. 

Additional information regarding reasons for the purchase are also often 

included In the staff report.

In its analysis of whether the unfairly traded imports are 

causing Injury to a domestic Industry, the Commissioners focus closely on 

the number of verified instances of lost sales, but only Infrequently 

gives such specific attention to the separate issue and domestic data 

pertaining to price suppression. For example, if five lost sales were 

alleged, and three were confirmed, the ITC would exercise Its discretion 

to determine whether these lost sales Indicated injury was being caused 

by reason of the dumped or subsidized Imports.

The effect of the ITC practice is to place a strong emphasis on 

requiring domestic producers to come forth with specific Instances of 

lost sales and price suppression caused by the unfairly traded imports. 

If the domestic Industry does not carry this "burden" of providing the 

data in sufficient detail to satisfy the ITC, the ITC may conclude that a 

major factor in its Injury analysis has not been satisfied ana deny 

relief.

American Spring Wire Corporation and Florida Wire and Cable
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Company know well the problems which a domestic Industry may experience 

when confionted by continued requests for specific examples of lost sales 

or price suppression transactions. In the ITC's recent Investigations of 

orestressed concrete strand from Spain, France, Brazil and the United 

Kingdom, the ITC reached negative final determinations In each case. 

These determinations were based In part on the fact that the ITC did not 

find a sufficient number of verified lost sales or price suppression 

examples. [See USITC Pub. No. 1281, at 8-9 (August 1982) (Spain); USITC 

Pub. No. 1325. at 8-9 (December 1982) (France); USITC Pu>>. No. 1343. at 8 

(February 1983) (United K1ngdom);(The ITC's final determination on Brazil 

has not been published as of the date of this statement)]

Placing a heavy emphasis on such data puts a tremendous burden 

on domestic producers for a number of reasons. First, this type of data 

Is gathered primarily from customers of the domestic producers under 

Investigation and Involves highly confidential Information regarding 

offers or purchases from foreign producers. Often the customer Is 

reticent to Inform his domestic supplier of other purchases, particularly 

In the detail which the ITC requests from what country the supply 

arrived, In what quantity, and at what amount. Hhlle often the domestic 

producers are aware that there Is competition for an account, they may 

not be aware of all of the specifics, Including who got the sale In the 

end. And, If an Importer who deals in goods from a number of countries 

Is Involved In the competitive transaction. It Is often difficult to 

discern which country's goods are being offered for sale a fact
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sometimes not even known by the customer who may be dealing with a broker 

who handles foreign merchandise from a number of sources or who may 

handle both foreign and domestic material. [E.g., Certain Steel Products 

from Spain, Inv. Nos. 701-TA-155 through 163 (Preliminary), USITC Pub. 

1255 at A-50 - 52 (June 1982)].

Second, even when the domestic producers have been able to 

obtain this data and supply It In the detail required by the ITC to 

Justify further Investigation and verification of such data, there have 

been additional problems associated with any verification. Importers and 

purchasers stand to lose a source of cheap supply when an antidumping or 

countervailing duty investigation Is commenced. It is understandable 

that when asked about the reasons they buy foreign product, price often 

recedes to merely "one of a series" of considerations. Because of time 

and budgetary constraints, most ITC staff verification work Is done by 

telephone, preventing a thorough review of purchasers' Invoices and 

correspondence files which might provide a better guide to the factors 

that actually result in a sale being consumated. While quality, service 

and selection are generally always considerations In determining from 

whom one is willing to purchase, It is usually the case that all major 

U.S. producers and all major foreign producers offer a product of 

satisfactory quality In sufficient selection, while service generally 

favors the domestic producer. Thus, price may be the only basis of 

purchase and will almost always be a critical consideration in buying 

from an offshore supplier. But without the means to carefully review the
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underlying facts with each Interviewee (often not practical considering 

budget and time limitations), the record Is Uttered with red herrings 

all of which lead away from price as a major factor In buying the foreign 

product.

Moreover, under present statutory timetables and agency practice, 

petitions against more than one country,.even If commenced at one time, 

may result In multiple hearings, multiple requests for lost sales Infor 

mation and multiple contacts of major purchasers of foreign product. 

Such duplication of effort is very Inefficient and expensive for the 

domestic Industry and the Commission and its staff. Moreover, purchasers 

become more guarded In their responses through time, and, if repeatedly 

contacted by the ITC will create 111 will between the purchaser and his 

U.S. suppliers and will almost certainly lead to the drying up of sources 

of Information in the marketplace.

Finally, for industries composed of small companies (such as the 

rose Industry), records may not normally be maintained In sufficient 

detail to permit the generation of the specific Instances, or the 

producer may market through a wholesaler or selling agent who In turn is 

removed from the direct competition with the foreign product. A heavy 

focus on lost sales or price suppression information In such a situation 

will obviously create a r;jjr obstacle to the obtaining of n.dded relief 

from dumped or subsidized competition.
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(e) i!;. two Injury Investigations mandated by the statute 
often unnecessarily consume the ITC's and the domestic 
Industry's resource; without contributing information 
beyond that which the ITC could act upon with greater 
efficiency In a simplified procedure.

Under the relevant provisions of the antidumping and counter 

vailing duty laws, the Commission must make two affirmative determina 

tions with resp'ct to material injury before an order can issue. [19 

U.S.C. §§ 1671b(a), 1671d(b), 1673b(a), 1673d(b)]

Hithin 45 days after the date a petition is filed or an investi 

gation commenced by the ITA pursuant to the relevant countervailing duty 

or antidumping duty provisions, the Commission must:

. . . make a determination, based upon the best 
Information available to it at the time of the 
determination, of whether there Is a reasonable 
indication that 

'll) an industry In the United States- 

"(A) is materially Injured, or

"(B) is threatened with material 
injury, or

"(2) the establishment of an Industry in the 
United States is materially retarded,

by reason of Imports of the merchandise which is 
the subject of the investigation by the 
administering authority. If that determination 
is negative, the investigation shall be 
terminated.

This first determination is designed to permit U.S. law to comply with 

Article 2^4) of the Subsidy Code and Article 5(b) of the Antidumping Code 

which require consideration of whether material injury (or threat thereof) 

exists before the commencement of an investigation. [E.g.. S. Rep. No.
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249, 96th Cong., 1st Sess. at 49. 66 (1979)] As witnessed by the legis 

lative history, the standard of proof necessary to satisfy the crellmlnary 

determinations of a reasonable Indication of material Injury (or threat 

thereof) Is Intended to be minimal Indeed. "It Is the Intention of the 

Committee that 'a reasonable Indication' will exist In each case In which 

the facts reasonably Indicate that an Industry In the United States could 

possibly be suffering material Injury, threat thereof, or material 

retardation." [H.R. Rep. No. 317. 96th Cong.. 1st Sess. 52 (1979)]

The ITC regulations define the procedures which shall occur In a 

Commission preliminary determination In 19 C.F.R. § 207.15, as follows:

Any person may submit to the Commission on or 
before a date specified In the notice of Investigation 
Issued pursuant to § 207.12 a written brief containing 
information and arguments pertinent to the subject 
matter of the Investigation. If he deems It appro 
priate, the Director shall hold a conference pursuant 
to § 201.12(a). The conference, If any, shall be held 
after notice thereof Is served on the parties and 
published In the Federal Register and shall be trans 
cribed. Notwithstanding the foregoing, the Commission 
may decide to hold a hearing in lieu of the Director's 
holding of a conference.

In conducting preliminary Investigations, the ITC submits 

questionnaires to all domestic producers and Importers requesting data on 

the applicable economic factors set forth In 19 U.S.C. § 1677(7). The 

ITC then holds a public conference at which time representatives for the 

petitioner Nand the respondent typically appe?   and present testimony on 

the various statutory factors as well as responding to questions posed by 

the staff of the Commission. The ITC also accepts prepared testimony and 

submissions of Interested parties at this stage of the proceeding, as
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well as post-conference briefs following the proceeding. The Commission 

then attempts to review these various submissions, as well as the 

questionnaire responses and the petition Itself, In reaching a 

preliminary determination within the 45 day statutory time limit.

Under the current ITC practice, the Commission and the staff 

perform, in the short 45 day time period prescribed, a relatively 

detailed review of the status of the domestic industry and the potential 

Injury which the Imports under Investigation may be causing. As set 

forth above, this review Includes a number of time-consuming steps, not 

the least of which is the holding of a public conference and receipt and 

review of Interested party submissions. Such procedures place a burden 

on both the Commission staff and on the interested parties In terms of 

time and expense that are not likely justified in light of the low 

threshold standard to be applied in making a preliminary determination.

(f) The ITC. by using its perceived broad discretion to 
affirm all Court remanded determinations regardless of 
factual or legal error found by the Court, frustrate 
meaningful judicial review.

A concern of any party to an administrative proceeding Is what 

rights of judicial review does the party have If the determination of the 

agency is adverse to the party's Interests. Section 516A of the Act [19 

U.S.C. § 1516a] lays out the rights of judicial review to challenge ITC 

determinations believed not to be supported by substantial evidence of 

record.

Following standard judicial procedure when reviewing an
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administrative determination, It has been the predominant practice of the 

Court of International Trade (and Its predecessor, the Customs Court), 

upon review of final Injury determinations, to remand the case to the 

agency for redetermlnation when It finds that the "substantial evidence" 

test has not been met or where It decides that certain factual or legal 

basis of the agency's determination were erroneous. In only one Instance 

has the Court ever reversed an ITC final determination and ordered the 

appropriate remedy without remanding the case to the agency. [See 

Alberta Gas Chemicals. Inc. v. United States. Slip Op. 81-48, 515 F. 

Supp. 780 (May 28, 1981) (mere possibility that Injury might occur at 

some remote future time held not to satisfy standard for determination of 

the likelihood of Injury to a domestic Industry)]

While occasionally the Court will provide Instructions to gather 

additional evidence In certain areas, the Court does not issue specific 

Instructions on the procedures which the agency should utilize In 

reexamlnlng Its original determination. Thus, on many occasions, the 

redetermlnation of the agency Is again Insufficient and the Court, upon 

review, remands the case to the agency for a second or third redetermlna 

tion. [See, e.g.. Atlantic Sugar. Ltd.. and Redpath Sugars. Ltd, v. 

United States. Slip Ops. 81-62, 519 F. Supp. 916 (July 8. 1981), 81-119 

(Dec. 28, 1981), Slip Op. 82-114 (Dec. 14, 1982) (appeal of ITC final 

determination In Sugars and Sirups from Canada, USITC Pub. Nos. 1047 

(March 1980), 1189 (October 1981), and 1243 (May .^82); SCM Corporation 

v. United States. C.R.O. 80-2, 487 F. Supp. 96 (1980). 2 CIT __, Slip 

Op. 81-57, 519 F. Supp. 911 (July 1. 1981)]
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Because no procedures have been established by law with which 

the Commission must comply In Its reconsideration of a remanded case, the 

actions taken at the Commission In reviewing such a case vary. Normally, 

however, It appears that the ITC's redetermlnatlon of a case at the order 

of the Court Involves primarily an attempt to supplement the agency's 

original decision with a fuller discussion of the factual material of 

record to support the original determination. A review of the cases 

remanded to the ITC show that there has never been a case remanded which 

has been decided differently by the Commission, although on occasion an 

Isolated Commissioner has changed his or her vote.*

* To an outside observer, the appearance Is one of the Commission merely 
rubber-stamping its original determination, spending time only In finding 
enough further evidence from the record to justify its original conclusion 
so that the "substantial evidence" standard may be satisfied to the 
satisfaction of the Court.

In some cases, the agency hasn't even bothered to bolster its 
prior determination with additional evidence of record. For example, in 
the case of Voss International Corp., v. United States. 78 Cust. Ct. 130, 
C.O. 4698, aff'd. 67 C.C.P.A. 96, C.A.O. 1253, 628 F.2d 1328 (1980). the 
Court had remanded the case to the agency with instructions to reconsider 
the injury issue by way of a new vote. The Commission Ignored these 
instructions, and responded by stating that It had chosen to stana by its 
original vote and continued to believe that its original vote was valid; 
thus, no new vote was taken. The Court accepted this statement. Thus, 
by stating that it believed its original vote was correct, the agency 
avoided the detailed review which should have been undertaken and even 
avoided a re-vote.

Chairman Eckes, in his prepared testimony to this Subcommittee 
on March 16, 1983 (page 6), noted "the Commission has not yet been 
overturned under the revised, law. Thus, It appears that the provision 
for extensive court review in the Trade Agreements Act of 1979 has 
significantly added to the costs of dumping and countervailing duty 
investigations without affecting the results of Commission determina 
tions." The Chairman's did not reference the many cases that have been 
remanded to the agency (sometimes repeatedly) by the Court because of 
factual or legal errors, and the singular accomplishment of the agency in 
never finding it made a mistake in Its original determination.

22-616 O-83——16
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The present system of remanding cases to the ITC obviously 

provides the plaintiff In the action very little hope of ever obtaining 

the relief deemed warranted, consumes considerable time and expense on 

the part of whichever party deems Itself aggrieved, and has had a 

significant negative effect on the perceived rights to Judicial review 

granted to Interested parties under section 516A of the Act.

Ne don't believe that 't was the Congressional Intent that the 

Commission's decisions not be subject to effective judicial review. 

However, the apparent grant of virtually unfettered discretion in the 

weighing of factors makes It difficult, if not impossible, for a 

reviewing Court not to find some evidence of record to support a 

Commission position and hence uphold the ITC's decision. Even where the 

Court decides that the agency has erred as a matter of law or fact, the 

process of remand merely provides a second (or third or fourth) 

opportunity for the agency to sift the record to find another basis for 

arriving at the same result.

(g) The ITC has denied and limited relief to Injured 
domestic Industries by ignoring judicial precedent and the 
enabling Intent of the Congress in refusing to cumulate the 
weight of concurrent unfairly traded Imports from two or 
more countries upon the affected domestic Industry.

The present structure of the countervailing duty and antidumping 

statutory provisions provide for different time periods in which final 

determinations by the ITC must be rendered when a petitioner files both 

antidumping and countervailing duty petitions, even If the petitions are 

against the same country. [See, e.g.. the following sections of the



771

Act: 703<b)<preiiminary ITA determination within 85 days of filing of a 

petition), 705(a)(flnal ITA determination within 75 days of preliminary), 

705(b)(flnal ITC determination within 120 days after ITA preliminary or 

within 45 days of ITA final), 733(b)(pre1iminary ITA determination within 

160 days of filing of petition unless verification waived, then 75 days), 

735(a)(final ITA determination within 75 days of preliminary), 735(b> 

(final ITC determination within 120 days after ITA preliminary or within 

45 days of ITA final)] The situation can become even more complicated if 

multiple petitions are filed at the same time under or.s or both laws, as 

some cases may be found "extraordinarily complicated" [§§ 703(c), 733(c) 

of the Act] or some antidumping duty investigations may be extended 

pursuant to section 735(a)(2) of the Act [19 U.S.C. § 1673d(a)(2>], or 

one or more cases may be suspended and then continued [§§ 704(b), (g), 

734(b), (g) of the Act]. Other than requesting an extension in the final 

ITA determination of sales at less than fair value where the agency has 

made a preliminary negative determination, the domestic Industry has no 

control over the timing of the investigations or the resulting need for 

multiple ITC injury investigations.

Such a process of different final determination dates has 

resulted in the ITC holding a series of hearings on cases filed by a 

domestic industry simultaneously, with the possible result that the 

collective Impact of all the unfairly traded Imports is not considered by 

the ITC. Not only Is such a process very time consuming and expensive 

for the domestic Industry and the Commission, but there is the possibility
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that the Commission, confronted In Its first decision on the Industry 

with only partial Import data, will make an adverse determination to the 

domestic Industry. An adverse Initial determination may well doom all of 

the subsequent Investigations as well. Such has been the agony of the 

domestic strand producers who have suffered through three separate final 

ITC hearings and a fourth submission of views only to be confronted with 

a series of negative determinations In which the cumulative Impact of all 

the admittedly dumped or subsidized competition was never examined.

Moreover, even where Imports from a number of countries are 

considered simultaneously, the Commission has been slow to find 

cumulation appropriate. [See, e.g.. Certain Carbon Steel Products from 

Spain, Inv. Nos. 701-TA-155, 157, 158, 159, 160 and 162 (Final), USITC 

Pub. 1331 at 14-15, 36 (December 1982)] Thus, even where the product Is 

essentially fungible and the Injury Investigations for the same product 

from different countries Is held concurrently, the Commission may make 

different determinations with respect to dumped or subsidized Imports of 

the same product from different countries. As stated by the Appellate 

Term, First Division, U.S. Customs Court in City Lumber Co. v. United 

States:

[A]n investigation of imports from only one country, 
1n disregard of the effect on the market area in 
question, of sales at less than fair value from other 
countries, would result In a study and conclusions 
that would be myopic and unrealistic. An Investigation 
so limited and restricted would not help achieve the 
statutory remedy envisaged by the enabling legislation. 
It would seem clear that the mischief that the act 
aimed to remedy required a broad solution. Surely
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Congress did not seek to fashion a remedy to the 
problem of dumping "by solutions only partially 
effective". [64 Cust. Ct. 826. 836-37, A.R.O. 269, 
311 F. Supp. 340 (1970), affd. 59 CCPA 89, C.A.D. 
1045, 457 F. 2d 991 (1972)]

The Tariff Commission, In an opinion under the Antidumping Act, 

1921, best summed up the position of domestic Industries who find 

themselves surrounded by foreign competitors, each of whom is either 

engaged In price discrimination or Is the recipient of government 

largesse:

As the producer In this case observed, It is not 
possible to neatly separate the effects of French and 
Japanese LTFV sales, because a domestic producer 
subjected to unfairly priced imports from several 
sources is like a man assaulted by three assailants in 
a dark alley he doesn't know which one cut his arm 
and which one put the lump on his head, all he knows 
Is that the three combined injured him. [Aminoacetlc 
Acid (Glyclne from France, AA1921-61, TC Publication 
313. at 10 (February 1970)]

Proposed Changes

1. Modify section 77K7HA) of the Act [19 U.S.C. 5 1677(7)(A)]. 

The problem faced by domestic Industries from a failure by the agency to 

focus on very recent time periods can be corrected by modifying subsec 

tion (7KA) of section 771 of the Act to read as follows:

(7) Material Injury.--
(A) In General. The term 'material injury' 

means harm which is not inconsequential, imma 
terial, or unimportant. Evidence of harm In a 
recent three month or longer period, as measured 
by the factors identified In subsections (7X8) 
and <C> of this section, Is sufficient to consti 
tute 'material injury'.
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The purpose of the unfair trade laws Is to prevent Injury to 

domestic companies from unfairly traded foreign Imports of like products 

from occurring (threat provision) or to minimize the Injury being 

suffered by prompt determinations of material Injury and swift and 

vigorous enforcement during the assessment phase. The above suggested 

modification to section 77H7XA) Is consistent with the general purpose 

of the statute.

2. Modification of section 777<b). (c) of the Act [19 U.S.C. § 

1677f<b). (c)]. See pages 29-32, supra.

3. Addition of section 771(7)(EHI11) to the Act. Congress 

should amend section 771(7) to Isolate the factors which demonstrate a 

prlma facie case of Injury that Is more than Inconsequential. Because of 

the adverse consequences (actual or potential) on corporate cash flow, 

production, employment, profits, capital Investment, and cost of produc 

tion flowing from a loss of market share, we would suggest that Congress 

define an Increase of market share by dumped or subsidized Imports, 

coupled with evidence of price undercutting, price suppression or price 

depression as constituting a rebuttable presumption of material Injury. 

Such an approach would open up three basic approaches for a foreign 

producer or Importer to follow In attempting to rebut the presumption: 

(1) domestic producers could not satisfy domestic demand; (2) domestic 

prices are lower than the price of Imported merchandise, and If so, not 

because of domestic producer efforts to match foreign prices; or (3) 

where a short time period has been used to create the rebuttable
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presumption, the Import penetration figure was an aberration that Is 

corrected by consideration of a later period.

The two proposed new subsection 77K7XEMI1I) follow:

<E> Special Rules.--For purposes of this 
parapraph 

(III) Rebuttable Presumption of material 
Injury.--Not withstanding subsection (7)(B). (C), 
and (EXII) of this section, If the evidence of 
record before the Commission demonstrates that 
(I) Imports of the products under Investigation 
have Increased as a percent of apparent domestic 
consumption during the period Investigated and 
that such Increase In not Inconsequential, Imma 
terial or unimportant and (II) there Is evidence 
of pr'ce undercutting which Is not Inconsequen 
tial, Immaterial or unimportant or of price 
suppression or depression, then there shall be 
for purposes of section 703(a), 705Xb>, 733(a) 
and 735(b) of this Act, a rebuttable presumption 
that the domestic Industry has been materially 
Injured by reason of the Imported merchandise 
under Investigation. For purposes of this 
section, the Inability of domestic producers to 
recover their full costs of production plus a 
reasonable allowance for profit (at least 8X>, at 
a time when Imports being sold at less than fair 
value and/or benefiting from subsidies are 
Increasing their share of apparent U.S. consump 
tion, shall constitute proof of pries suppression 
absent evidence demonstrating that no significant 
quantity of Imports were sold at prices below 
domestic producer prices.

The justification for such an addition to the Injury standard Is 

the legislative Intent that the law be administered In a manner that will 

put an end to "two of the most pernicious practices which distort 

International trade to the disadvantage of United States commerce." CS. 

Rep. No. 249, 96th Cong., 1st Sess. 37 (1979); H.R. Rep. No. 317, 96th
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Cong., 1st Sess. 45-46 (1979)] Moreover, as stated by Commissioner 

Haggart In her separate views In the Commission's determinations on 

Certain Carbon Steel Products from Spain (on the question of whether 

there need be a causal link between the net subsidy and the amount of 

underselling):

"Title VII Is not punitive, It Is a limited remedy 
statute. Under the scheme [only] the amount of the 
advantage enjoyed [subsidy] by the Imports Is offset 
by a corresponding duty. Imports are still permitted 
full access to the U.S. market." \T_I Thus, the statu 
tory scheme results In an offset of the advantage the 
net subsidy bestows on the Imported product. To the 
extent the subsidy adversely affects the U.S. market, 
such dlstortlve Impact Is negated by the countervailing 
duty. As a result, the statute affords protection to 
the domestic Industry from the dlstortlve effects of 
subsidization while still permitting Imports of 
subsidized merchandise Into the market.

The Commission should not be required to project 
what effect an affirmative determination will have In 
the market. The statute is only designed to Insure 
that subsidized Imports which cause material injury do 
not compete in the U.S. market without an offsetting 
of the subsidy.

JJ/ Additional views of Vice-Chairman Calhoun, 
Certain Steel Hire Nails from the Republic of Korea, 
Inv. No. 701-TA-145, March 1982.

[USITC Pub. 1331 at 35 (December 1982)(bracketed 
material In original)]

Such an addition to section 77K7XE) of the Act would greatly 

simplify the Injury part of the Investigation, would reduce the costs of 

bringing an antidumping or countervailing action, and would increase the 

certainty that domestic producers suffering harm at the hands of foreign
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competitors engaged In dumping or the recipient of subsidies are provided 

with an environment of fair competition In which to market their products.

Moreover, the proposed modification makes clear the coverage by 

U.S. unfair trade laws of situations Involving growth Industries where 

domestic producers sales and profits may not show actual declines. [See, 

e.g.. Statement of Robert H. Galvln, Motorola, Inc., Before the Subcom 

mittee on Trade, March 16, 1983, at 14] These Industries often find 

themselves confrontsd with foreign competitors who are capturing all or 

most of the growth In a market with the aid of discriminatory pricing or 

large governmental Infusions of funds for research, production or exporta 

tion. The dumping and subsidization may prevent U.S. growth Industries 

from generating sufficient profits to permit the massive R & 0 or capital 

Investment projects that are critical If the domestic Industry Is to 

remain at the forefront of competition.

In addition, the proposed modification reduces the problems and 

expense Involved In domestic producers collecting and the ITC's staff 

attempting to verify lost sales, price suppression or price depression 

due to the Imported merchandise, where domestic producer's profits have 

been reduced below an acceptable level at the same time as Imports have 

Increased their share of market.

It Is our opinion that such a modification to section 771(7) of 

the Act would not be inconsistent with Article 6 of the Subsidies Code 

and Article 3 of the Antidumping Code.
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4. Modification of sections 703(a) and 733(a) of the Act [19- 

U.S.C. §§ l_671b(a). 1673b(a)]. It Is proposed that, in reaching Its 

preliminary determination, the ITC eliminate the provisions for a 

conference and the submission of written comments in those situations 

where the evidence provided in the petition and the questionnaire 

responses Is sufficient to provide a reasonable Indication of material 

Injury or the threat of material injury. We propose that the Chairman 

assign one Commissioner to each investigation who would be responsible 

for reviewing the data presented by the staff, including a review of the 

petition and questionnaire responses. Only In Jiose Instances where the 

Commissioner believes there is a serious question as to whether a 

reasonabl 1 Indication of material Injury exists which should occur only 

rarely should the Commission undertake the more detailed review contem 

plated in 19 C.F.R. § 207.15. In such unusual cases, the Commission 

should, upon application of the domestic Industry, be permitted to extend 

the statutory time period for reaching Its preliminary determination from 

45 to 85 days to allow the staff time to develop a fuller record.

Section 703. Preliminary Determinations.

(a) Determination by Commission of Reasonable 
Indication of injury. 

(1) General Standard. Except In the cas.3 of 
a petition dismissed by the administering author 
ity under section 702(c)<3), the Commission, 
within 45 days after the date on which a petition 
Is filed under section 702<b) or on which it 
received notice from the administering authority 
of an investigation commenced under section 
702(a), shall make a determination, based upon 
the best information available to It at the time
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of the determination, of whether there Is a 
reasonable Indication that 

(A) an Industry In the United States 
(I) Is materially Injured, or
(II) Is threaten with material Injury,
or

(6) the establishment of an Industry In the 
United States Is materially retarded,

by reason of imports of the merchandise which Is 
the subject of the investigation by the 
administering authority. If that determination 
Is negative, the investigation shall be 
terminated.

(2) Normal Basis for Determination.-- 
Normally the Commission will make Its preliminary 
determination on the basis of the Information 
contained In the petition and any Information 
received by way of questionnaire response. If 
from a review of the petition and the question 
naire responses, the Commission believes that 
there is a reasonable Indication of material 
Injury within the meaning of section 77K7) of 
this Act, the Commission will so determine within 
forty-five days.

(3) Conference, Submission of Briefs, and 
Extension of Time for Making Preliminary Deter 
mination. In those Instances where the Commission 
does not believe from the Information contained 
In the petition and from the questionnaire 
 esponses that a reasonable indication of material 
Injury Is present, the Commission shall publish 
notice by the fortieth day following the filing 
of the petition of Its scheduling of a hearing, 
identifying the specific factual issues of 
concern to the Commission to be addressed at the 
hearing by the Interested parties. Prehearlng 
and posthearing briefs shall be permitted to be 
filed on a time schedule to be established by the 
Commission, and the Commission w.il publish Its 
preliminary determination by^^^he 85th day 
following filing of the^p£t1tioV in such a 
situation. ** \
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Hhlle the time frame for obtaining needed relief would be 

extended In those few situations where the Commission does not feel that 

there Is a reasonable Indication of material Injury on the face of the 

petitions and questionnaire responses, the domestic Industry Is spared 

the effort and expense of going through the conferences In most 

situations and provided with guidance as to the Issues troubling the 

Commission In those situations where the Commission believes further 

Information Is required to justify an affirmative preliminary 

determination.

5. Proposed Alternative Agency Practice on Remands. Some of 

the prior modifications to section 771(7) of the Act will by themselves 

make judicial review less likely and meritorious appeals more likely of 

prompt final resolution by the Court of International Trade without an 

endless series of remands to the ajyncy. In addition, we propose that 

the Commission modify Its internal procedures, to the extent necessary, 

to provide a "fresh" look at the information of record on a case remanded 

to the agency for further consideration by the Court. Commissioners and 

staff, just like interested parties and their counsel, understandably may 

feel a commitment to their initial reaction to the facts of record In a 

particular case. Unless procedures are followed which indicate that the 

underlying facts themselves are being reexamined (and augmented by 

further investigation where nececsary), there Is the possibility that the 

agency's reconsideration of remanded cases will project an image of mere 

"rubber-stamping" of prior determinations, an Image that would not be in
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harmony with the Commission's role of Independent fact finder. The 

following recommendations are made with the Intention of helping the 

Commission maintain Its well-deserved reputation for professionalism and 

Integrity.

First, we would suggest that the Commission appoint a new 

Investigatory staff, composed of Individuals not previously Involved In 

the original Investigation to review the factual underpinnings of the 

case In light of the Court's opinion and to reinvestigate relevant 

factual areas Identified by the Court.

Second, where legal or factual Issues found to have been 

relevant by the Court were not fully Investigated by the Commission or 

briefed by the parties, an opportunity should be provided to all parties 

to submit additional briefs or additional written or oral evidence.

Third, the new investigatory staff should present Its own "Staff 

Report on Remanded Issues" to the Commission for their review.

Fourth, the Commission would then vote again on the issue of 

injury, based on the new staff report and augmented record.

To the extent these procedures are not already followed by the 

Commission on remanded cases, their adoption by the ITC would Increase 

confidence on the parts of the interested parties to the proceeding that 

their rights of judicial review were not a nullity and that the Commis 

sion has In fact taken a "fresh" look at the underlying administrative 

record before reaching its new determination.
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6. Addition of section 771(7)(E)(lv) to the Act. TK?re is no 

justification in making a domestic producer incur the expense of multiple 

hearings to consider its case that it Is being materially injured by 

imports from a variety of countries or from both dumped and subsidized 

imports. Moreover, where a domestic industry has submitted information 

that the Imported products and the domestic like product are essentially 

fungible products, there is no justification for not cumulating all 

subsidized and dumped Imports that are adversely affecting the U.S. 

industry. The following proposal to add a subparagraph (7)(E)(iv> to 

section 771 of the Act addresses these very important issues:

(7) Material Injury. 

(E) Special Rules. For purposes of this 
paragraph 

(iv) Timing of Hearings and Cumulation.~
(I) Timing of Hearings. Notwithstand 
ing the time parameters Identified in 
sections 704(b), (g>, 705(b) 734<b), 
(g) and 735(b) of the Act, upon the 
request of the domestic industry, if 
petitions under Subtitle A and/or 
Subtitle B of Title VII of the Act were 
filed on the same day, the Commission 
will conduct concurrent investigations 
and hold a single hearing, with the 
date of its final determination being 
fixed by the latest date for a final 
determination under section 705(b) or 
735(b) for any Individual Investigation. 
<ii) Cumulation. For purposes of this 
section. If the domestic industry has 
submitted Information demonstrating the 
likelihood of fungibility of foreign
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merchandise subject to different 
Investigations, then the Commission 
shall cumulate the Impact of all 
merchandise subject to present or prior 
Investigation under Title VII of this 
Act to the extent such merchandise has 
not been subject to an antidumping or 
countervailing duty order for part or 
all of the time period being reviewed 
by the Commission, unless evidence Is 
submitted which demonstrates that the 
merchandise Is not fungible.

These recommended changes to the material Injury part of the 

antidumping and countervailing duty laws would represent a major simplifi 

cation in the process of securing swift relief front unfair trade practices 

engaged in by foreign competitors that confront our domestic Industries In 

the marketplace. The proposed changes would reduce the cost of participa 

tion, reduce the burden of proof on the domestic industry petitioning the 

government for relief, would reduce the administrative burden at the ITC, 

and would safeguard domestic industry's right to relief (1) by having the 

agency pinpoint those areas where on a preliminary basis the agency wishes 

additional information to make an affirmative determination, (2) by 

reducing the essentially unrevlewable discretion of the agency that 

presently exists In weighing and considering the statutorlly Identified 

criteria, and (3) by providing greater safeguards that judicial remands 

win meet with a "fresh" review of the underlying facts of record and the 

supplemental evidence submitted during the remand.
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Issue f fi. Existing limitations on domestic Industries'. 
to ludlclal reyjgWi

All of our clients represented here today have had occasion to 

benefit from the greatly expanded rights of Judicial review provided by 

Title X of the Trade Agreements Act of 1979. With the exception of a few 

situations that the Congress, we believe, did not anticipate, Title X has 

been a major success In permitting domestic Industries (and foreign 

producers or Importers) to challenge those aspects of the administering 

authority's and the Commission's decisions that were believed by the 

Interested party not to be in accordance with the evidence of record or 

to be contrary to the spirit or the letter of the statute involved.

Our clients are deeply troubled, however, by the following part 

of the Subcommittee's Release of February 15, 1983:

Several proposals have already been raised for 
Subcommittee consideration, including the following:

1. Improving administration of antidumping 
and countervailing duty laws to make these 
Important remedies less complex, costly, and time 
consuming for all parties; e.g., simplification 
of calculation procedures, curtailment of 
Interlocutory judicial review, and modification 
of preliminary determinations." [Emphasis added]

The recommendation for eliminating "interlocutory Judicial review" 

[presumably referring to Judicial review of those determinations 

identified in section 516A(a)(l) of the Act], to our knowledge was not 

made by domestic producers or workers or by those representing domestic 

producers or their employees.* Oyr clients strenuously .oppose any.

* The one reference to the issue we have seen prior to the announced 
hearings was the suggestion submitted to this Subcommittee on December
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A review of section 516A(a)O) of the Act will show why such 

appeals, which Include appeals not properly referred to as Interlocutory. 

are of great Importance to domestic Industries and their employees. The 

section Identifies five determinations from which an appeal may b» taken 

under subsection (a)(l) of section 516A:

(A) a determination by the Secretary or the 
administering authority, under section 303(a)(3), 
702(c), or 732(c) of this Act, not to Initiate an 
investigation,

(B) a determination by the administering 
authority, under section 703<c) or 733(c) of this Act, 
that a case Is extraordinarily complicated,

(C) a determination by the administering 
authority, under section 751(b> of this Act, not to 
review an agreement or a determination based upon 
changed circumstances,

(footnote continued from previous page)

16, 1981, by Noel Henvnendinger, Esq., whose prepared statement indicates 
that his many years of practice have been exclusively on the side of the 
Import interests. U.S. Trade Policy, Phase IIj^ private Sector, Hearings 
Before Jhe Subcomm. of Trade of the House Coron. on Hays and Means. 97th 
Cong., 1st Sess., Part A, at 638 (Serial 97-46X1981). Our firm had an 
opportunity to respond to the suggestion that judicial review rights 
should be limited the same day during questioning by the Chairman of the 
Subcommittee of SCM's Consumer Products Division's President, Mr. George 
F. Burns. Id. at 697-98.

At the March 16, 1983 session of these hearings, Mr. Olmer of 
the Department of Commerce, supported limiting rights to judicial review. 
Statement of Lionel H. Olmer, Under Secretary of Commerce for Inter 
national Trade, Before the Subcommittee on Trade, House Ways & Means 
Committee, March 16, 1983, at 6.

22-516 0-83  17
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(0) a negative determination by the Commission, 
under section 703(a) or 733(a> of this Act, as to 
whether there Is a reasonable Indication of material 
injury, threat of material Injury, or material 
retardation, or

(E) a negative determination by the administering 
authority under section 703<b) or 733(b) of this Act.

Subsections (A) and <0) do not refer to Interlocutory determina 

tions. Hhen the ITA decides not to Initiate an investigation, the case 

is over. Koses Inc. can bear painful witness to that fact. Having filed 

an antidumping petition on roses from Colombia on June 4, 1981, Roses 

Inc. was denied an investigation by the ITA (after a series of ex parte 

meetings with the Colombian Embassy and counsel for the Colombian 

growers). [46 Fed. Reg. 33575] Despite a decision by the Court of 

International Trade that the ITA's action was not in accordance with law 

and that the agency had a legal duty to commence an investigation [3 

CIT __, Slip Op. 82-29 (April 28, 1982)]. the agency has refused to 

commence the antidumping investigation, seeking and obtaining a stay 

pending appeal to the Court of Appeals for the Federal Circuit. So the 

rose growers of the United States, small businessmen operating family 

owned commercial greenhouses, having twice been denied relief under 

section 201 of the Trade Act of 1974, have been forced tc wait nearly two 

years before having their antidumping petition against Colombia result in 

an Investigation! If there is too much litigation in Roses Inc.'s case. 

It Is the result of the administering authority's refusal to abide by the 

decision of the Court of International Trade holding that Roses' petition 

was fully responsive to the statutory requirements and entitled to the
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initiation of an antidumping investigation forthwith. [E.g., H.R. Rep. 

No. 317, 96th Cong.. 1st Sess. 60 (1979); S. Rep. No. 249. 96th Cong., 

1st Sess. 63 (1979); 125 Cong. Rec. S 10318 (daily ed. July 23. 

1979)(colloquy between Senators Danforth and Ribicoff)]

Similarly, if the Commission makes a negative determination 

under section 703(b) or 733(b) of the Act, the investigation for the 

product or for the country Is terminated. For petitions which cover only 

one country or product, the entire proceeding will be concluded. If 

there are multiple products and/or countries, part of the proceeding may 

continue. If a party feels aggrieved by that determination, how Is the 

remedial purpose of the statute advanced by eliminating the right of the 

party aggrieved to seek immediate appeal?

Subsections (a)(l)(B) and (E) were specifically referred to in 

the Senate floor debates of the Trade Agreements Act of 1979:

MR. DANFORTH. With respect to judicial review and 
exped'.ted appeals of interlocutory orders, my reference 
here is to section 1001 of the bill, which amends 
section 516 of- the Tariff Act of 1930 by adding a new 
section 516A.

Is it not true that Congress decision in providing 
for appeals from either a negative preliminary deter 
mination or a decision to extend the time for such a 
determination decisions which are Interlocutory In 
nature is because the preliminary determination Is 
the crucial stage In either an antidumping or counter 
vailing duty investigation? Further, it is crucial 
because an affirmative preliminary determination 
results In suspension of liquidation of the merchan 
dise covered by the determination.

MR. RIBICOFF. Yes.
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MR. OANFORTH. Would it be correct to say that 
Congress decided on an expedited appeal of these 
Interlocutory orders so as to provide a check on any 
abuse by the administering authority In using the 
extended time for a preliminary determination, except 
In only the rarest of cases, or Issuing negative 
preliminary determinations so as to get more time or 
employing something more than a low threshold test for 
Its preliminary determination?

MR. RIBICOFF. Yes. [125 Cong. Rec. S 10319 (dally 
ed. July 23. 1979)]

To our knowledge no cases have been filed challenging the ITA's 

declaration of a determination as extraordinarily complicated. The 

appeals under subsection <a)(l)<E) have sought judicial correction of 

preliminary standards believed by the domestic petitioners to be 

Inconsistent with the statutory standard or where resolution of a key 

substantive Issue early (e.g., ITA decision that a program does not 

constitute a subsidy) will hasten the securing of the full measure of 

statutory relief Intended by Congress.

It Is the position of our clients that with two modifications, 

the present statutory scheme for judicial review Is satisfactory at 

present (In light of statutory amendments previously recommended for the 

ITA and ITC determinations) adequately to protect domestic Industry 

rights. The two determinations where clarification Is necessary to 

acknowledge a domestic Industry's right to seek judicial review are the 

following:

(a) final affirmative determinations by the administering 

authority;

(b) preliminary negative critical circumstances determinations 

by the administering authority.
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(a) Clarification Is needed of the right of domestic 
parties to secure Judicial review of final affirmative 
determinations of the ITA where the margins of dumping or 
the net subsidy measurements are erroneous and too small.

The amendments to the law regarding Judicial review of counter 

vailing and antidumping duty proceedings contained In section S16A of the 

Act [19 U.S.C. § 1516a] were Intended "to explicitly provide for judicial 

review of all final, and several Interlocutory, determinations made by 

the administering authority and the ITC during an antidumping or 

countervailing duty proceeding." [H.R. Rep. No. 317, 96th Cong., 1st 

Sess. 180 (1979)(emphasis added)] The ability to challenge certain 

actions had been uncertain before the amendments. "For example, under 

present 516(c) it Is not clear whether a domestic manufacturer can 

challenge the amount of a dumping or countervailing duty assessment or 

only the total failure to assess such a duty. The bill would leave no 

doubt that judicial reivew may be sought on either basis." CId. at 

180-81, emphasis In original]

The administering authority, through the Justice Department, has 

adopted a posture of attempting to limit a domestic industry's rights to 

judicial review of final affirmative determinations by the ITA both, if 

an action Is brought prior to the issuance of the ITC final determination 

as premature, and if the final ITC determination is negative, arguing 

that the ITA's determination is irrelevant until such time as there Is an 

antidumping or countervailing duty determination outstanding.

The present language of section 516A(a)(2) is unclear, hence 

providing the support that the agency has been using in Court in an
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effort to dismiss a wide range of appeals from dissatisfied domestic 

Industries (no judicial decisions have yet been handed down although a 

number of Court appeals from flnul ITA determinations have been suspended 

pending resolution of the ITC appeals [e.g., American Spring Hire 

Corporation v. United States. 82-8-01068 <by Order dated March 22. 1983); 

Ararlcan Spring Hire Corporation v. United States. 82-11-01571 (by Order 

dated March 22. 1983)]). Subsection (a)(2XA) of section 516A of the 

Act, Indicates the time In which an aggrieved party may commence an 

cictlon, differentiating between the publication of notice of certain 

final determinations In the Federal Register and the publication of 

notice of an antidumping or countervailing duty order In the Federal 

Register. Subsection (a)(2)(B) of 516A refers In subpart (11) to a final 

negative determination by the ITA, while subpart (1) (whose antecedent Is 

the publication of an antidumping or countervailing duty order) refers to 

final affirmative determinations. The government's argument has been that 

a final affirmative determination [even If resulting in 0.5% net subsidy 

margins as opposed to alleged subsidy margins of 50.OX (e.g., In 

Prestressed Concrete Steel Hire Strand from Spain, the ITA's final 

affirmative determination found a net subsidy of only 1.77% ad valorem as 

compared to the net subsidies alleged In the petition of up to 50.5% ad 

valorem (47 Fed. Reg. 28723))] Is not negative within the meaning of 

516A(a)(2)(B)(11> of the Act and, if followed by a negative ITC 

determination does not constitute two affirmative determinations or 

follow the issuance of an antidumping or countervailing duty order within
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the meaning of 516A<a)(2)(A)(11) or (B)(l). The administering authority 

also opposes the Invocation of the Court's jurisdiction under 28 U.S.C. § 

1581(1). [See American Spring Mire Corporation v. United States. Court 

No. 82-11-01571, Memorandum In Support of Defendant's Motion to Dismiss 

(or, alternative to suspend) and Defendant's Reply to Plaintiff's 

Response to Defendant's Motion to Dismiss]

Domestic Industries have thus been confronted with the need to 

expend considerable time and energy arguing their right to be In Court 

contesting adverse agency rulings while facing the spectre of being denied 

a judicial forum entirely If the Justice Department's theory of the law 

Is ultimately supported by the Court. Such a result Is clearly contrary 

to the best Interests of domestic Industries seeking correction of 

erroneous agency determinations. Under the government's theory, an 

adversely affected domestic Industry that has an unacceptable affirmative 

determination from the ITA and a negative determination from the ITC may 

not appeal the ITA's affirmative determination until such time as the 

domestic Industry can get a reversal of the ITC's negative determination- 

even though for at least one of the commissioners the size of the dumping 

margins or the net subsidy Is an Important consideration In determining 

whether the domestic Industry is materially Injured or threatened with 

material Injury by reason of the imports of the unfairly traded foreign 

merchan- dlse under existing law [e.g., Certain Carbon Steel Products 

from Spain, Inv. Nos. 701-TA-155, 157, 158, 159. 160. and 162 (Final), 

USITC Pub. 1331 at 41-45 (December )982)(views of Commissioner Stern)].



792

Such an approach has the undesirable effect of prolonging for an 

additional year or two the minimum time necessary for a domestic Industry 

to obtain the relief to which It Is entitled under Title VII of the Act 

and of making an affirmative redetermlnatlon on any subsequent remand to 

the ITC that much more difficult to obtain from those commissioners who 

deem the size of the net subsidy or dumping margins to be relevant.

A similar problem arises where there has been a suspension 

agreement, a request by the domestic Industry for a continuance, ?nd a 

resulting final affirmative determination by the administering authority 

(and the Commission If appropriate) but no order Is Issued. For example, 

the PC strand manufacturers filed a petition alleging that subsidies were 

being bestowed on the manufacture and export of PC strand from South 

Africa. A suspension agreement was reached In' that Investigation 

pursuant to section 704<b) of the Act [19 U.S.C. § 1671c(b)]. 47 Fed. 

Reg. 22137 (May 21, 1982). The petitioners requested a continuation of 

the Investigation pursuant to section 704(g), and considerably more 

Information was added to the record. In addition, a summons and later a 

complaint were filed pursuant to section 516A(a)(2)(B)(1v) (permitting 

judicial review of suspension agreements). Hhen the final determination 

was published [47 Fed. Reg. 33310], the petitioners filed a summons and 

complaint to contest the final determination, but pursuant to section 

704(f)(3), the suspension agreement remained In effect, and of course no 

countervailing duty order was published. The government filed a motion 

to dismiss the second action, contending that a party cannot contest a
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final affirmative determination without there being a countervailing duty 

order.

(b) The silence of the statute clouds the right of domestic 
parties to secure Judicial review of negative cri*'cal 
circumstances determinations by the ITA.

There is no specific provision under section 516A(a>(l) of the 

Act for appealing a negative preliminary determination on critical 

circumstances [19 U.S.C. §§ 1671b(e), I673b(e>] by the ITA. While the 

Issue of whether the Court of International Trade has jurisdiction to 

hear an appeal from a negat<ve preliminary critical circumstances 

determination has never been finally litigated, a domestic interested 

party who attempted to obtain a temporary restraining order and a 

preliminary Injunction against the liquidation of the entries that would 

be covered by an affirmative critical circumstances determination was 

turned down by the Court on the grounds. Inter ajjji, that it seemed 

unlikely that the Court had Jurisdiction. [Haarman & Relmer Corporation 

v. United States. 1 CIT 127 (1981XTRO denied); 1 CIT 148, 509 F. Supp. 

1276 (1981)(prel. inj. denied), rehrng den'd, 1 CIT 207 (1981)] It has 

been the position of the ITA through the Justice Department that the 

domestic Industry has an adequate remedy at law, viz., appeal of a 

negative determination after the issuance of a final determination by the 

agency.

To domestic industries petitioning for relief from unfair trade 

practices, If judicial review cannot be obtained Immediately upon a 

negative preliminary determination, the Issue of critical circumstances
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becomes moot for all practical purposes. As stated In the Senate Report 

to the Trade Agreements Act of 1979, "Because the majority of entries are 

liquidated within 6 weeks after the date of entry, the committee Intends 

that determinations made under 733(e) be made quickly so that retroactive 

suspension of liquidation can provide meaningful relief." [S. Rep. No. 

249. 96th Cong., 1st Sess. 67 (1979)(emphasls added)]

Proposed Changes

The previously Identified Jurisdlctional questions that 

potentially deprive domestic Industries of the right to appeal from 

adverse ITA determinations can be corrected by amending 516A(aXl> to add 

a new subsection (F) and by amending 516A(a)(2XB)(ll) as follows:

Sec. 5!6A. Judicial Review In Countervailing Out: ' 
Antidumping Duty Proceedings.

(a) Review of Determination. 

(1) Review of Certain Determinations. Within 
30 days after the date of publication in the 
Federal Register of notice of 

(F) a negative determination by the 
administering authority, under section 
7r<e> or 733(e> of this Act, a: to whether 
ci M circumstances exist,

(2) Review of Determinations on Record. 

(E) Reviewable Determinations. The 
determinations which may be contested under 
subparagraph (A) are as follows:
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(11) Any final negative or final 
affirmative determination by the Secre 
tary, the administering authority, or 
the Commission under section 303, 703, 
or 735 of this Act, whether or not the 
other agency determination (adminis 
tering authority or Commission) Is 
affirmative or negative.

Issue *6. , frqblems In obtaining relief.,..£r.otll.-.,.,,i 
Injurious fa,) rjv traded Imports.

In the Subcommittee's February 15, 1983 Release, the Subcommittee 

expressed an Interest in views on sections 201-203 of the Trade Act of 

1974, as amended by section 1106(d) of the Trade Agreements Act of 1979 

[93 Stat. 312], and noted that a proposal had been received "Transforming 

Import relief law Into a truly effective adjustment statute which will 

promote modernization and productivity In Industries chronically affected 

by import competition."

Two of our clients have Incurred the time and expense of attempt- 

Ing to obtain temporary relief from fairly traded import competition under 

the provisions of Title II of the Trade Act of 1974. Like most other 

Industries whether large or small that have attempted to obtain relief 

under Title II (and its predecessors), neither client ultimately obtained 

the relief held out by statute.

Carlisle Tire & Rubber Company filed a petition in March 1978
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seeking temporary relief from the serious Injury It had been suffering 

from Increasing Imports of bicycle tires and tubes. Antidumping and 

countervailing duty petitions were also filed against these same products 

from Taiwan and Korea to offset the unfair competitive advantages from 

subsidies and dumping flowing to the Imported merchandise. The Commis 

sion In 1978 C4-1 vote] found that the domestic Industry producing 

bicycle tires and tubes was being seriously Injured, or threatened with 

serious Injury, by Imported bicycle tires and tubes within the meaning of 

Title II of the Trade Act of 1974. [Bicycle Tires and Tubes: Report to 

the President on Investigation TA-210-33 Under Section 201 of the Trade 

Act of 1974. USITC Pub. 910 (September 1978)] However, as in most other 

"escape clause" cases ending with affirmative findings of serious Injury 

and recommendations by the International Trade Commission as to the 

change In customs treatment required to remedy the Injury so as to permit 

the domestic industry to adjust to the changed conditions of competition, 

the Executive Branch declined to provide relief to the domestic 

industry. [Memorandum of October 30, 1978, for the President for the 

Special Representative for Trade Negotiations, 43 Fed. Reg. 50995]

Roses Inc. has twice participated in section 201 investigations 

by the ITC. In both cases, the ITC has determined that Imports had not 

been a substantial cause of serious Injury. [Fresh Cut Flowers: Report 

to the President on Investigation No. TA-201-22 Under Section 201 of the 

Trade Act of 1974. USITC Pub. '827 (1977); Fresh Cut Roses: Report to the 

President on Investigation No. TA-201-42 Under Section 201 of the Trade 

Act of 1974. USITC Pub. 1059 (April 1980)]
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Looking at the history of the cases brought and the success of 

Industries In actually obtaining relief,* as well as the changed world

* The history of relief under the "escape clause" remedy can be briefly 
summarized as follows:

Between 1943 and January of 1951, twenty petitions for escape 
clause relief were received by the U.S. Tariff Commission, [1951 Extension 
of the Reciprocal Trade Agreements Act: Hearing on H.R. 1612 Before the 
House Comni. on Hays and Means, 82 Cong., 1st Sess. 13, 397-98 (1951)], but 
only one was deemed to warrant "escape clause" relief [Id. at 13, 429-30].

Between the enactment of the Trade Agreements Extension Act of 
1951 and the summer of 1958, 87 applications for relief under the "escape 
clause" provisions had been received by the Tariff Commission of which 30 
were found to have suffered serious Injury because of Increasing Imports. 
[104 Cong. Rec. H9.601 (dally ed. June 10, 1958)(remarks of Rep. Oawson); 
104 Cong. Rec. 512,698 (dally ed. July 16, 1958)(remarks of Sen. 
Thurmond)] Of the thirty affirmative recommendations, seventeen were 
rejected by the President (Including seven unanimous decisions by the 
Commission), three had not been acted upon, and only ten Industries, 
mostly small Industries, had received any form of assistance. [104 Cong. 
Rec. H9.480 (daily ed. June 9, 1958)(remarks of Rep. Davls); 104 Cong. 
Rec. H9,502-03 (dally ed. June 9, 1958)(remarks of Rep. Flynt, small 
industries receiving relief included "alike clover see, linen toweling, 
spring clothespins, hatters' fur, figs, women's fur-felt hats within a 
limited value range, and safety pins"); H9.601 (daily ed. June 10, 1958) 
(remarks of Rep. Oawson); 104 Cong. Rec. 512,698 (daily ed. July 16, 
1958)]

Between the passage of the Trade Agreements Extension Act of 
1958 and passage of the Trade Expansion Act of 1962, forty-six additional 
"escape clause" cases had b?en handled by the Tariff Commission, 11 of 
which resulted In "serious Injury" determinations by the Commission, and 
only three of which resulted in affirmative action by the President. 
[U.S. Tariff Commission, Investigations Under the Escape Clause of Trade 
Agreements, TC Pub. 116 at 8-12 (between Aug. 20, 1958 and Oct. II, 
1962)].

The escape clause provision in the Trade Expansion Act of 1962 
was much more restrictive In approach and resulted in only 28 cases being 
filed prior to the Trade Act of 1974, only three of which ended with a 
majority affirmative vote by the Tariff Commission (three others were 
evenly split). All three majority-affirmative-vote cases resulted In 
relief. [Twentieth Annual Report of the President of the United States 
on the Trade Agreements Program at 38 (1975)]
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economic environment In which we find ourselves In the 1980's, our 

clients strongly believe that a fundamental rethinking of Title II of the 

Trade Act of 1974 Is warranted.

Specifically, quite a number of basic Industries are In the 

throes of major restructuring not only In the United States, but In other 

Industrialized nations as well, and may be beset by a wide variety of 

problems In addition to strong Import growth. Present Interpretation of 

Title II of the Trade Act of 1974 dooms petitions on behalf of such 

Industries to failure If they attempt to obtain moderation of the 

damaging and rising flood of Imports during the limited period of time 

needed to restructure.

Moreover, a number of foreign competitors appear to have adopted 

a strategy for economic expansion of targeting particular Industries for

(footnote from previous page continued)

Under the existing provisions of Title II of the Trade Act of 
1974, the ITC, through the first forty-three Investigations, had made 
affirmative determinations In twenty-four cases, been evenly divided In 
three cases, and found Imports not to be a substantial cause of serious 
Injury In 16 cases. [Affirmative or split ITC decisions: USITC Pub.
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focus, particularly In the areas of anticipated demand growth such as 

high technology equipment and component parts. Such Industries, of' 

course, have been the source of considerable growth In the U.S. economy 

and have been held out by many as the area where U.S. concentration 

should be In the future. [But see March 28, 1983 Business Heek. "America 

Rushes to High Tech for Growth," pages 84-98] If the standard of what 

constitutes "serious Injury" Is not modified by the Congress C19 U.S.C. § 

2251(b)(2>], U.S. companies competing In these areas may find themselves

(footnote from previous page continued)

Nos. 755, 756, 757. 758. 759. 761, 767, 773, 781. 798, 799, 807, 808, 
826. 845, 847, 852, 884, 905, 910, 911. 917, 924. 933, 1008, 1030, 1089] 
However, In only nine of the twenty-seven cases In which the President 
could have provided relief, did the President dc so In a form other than 
adjustment assistance. [E.g., Pres. Proc. 4801, 45 Fed. Reg. 72617 
(temporary duty Increase on the Importation of certain mushrooms)] The 
President has recently provided relief to the heavy motorcycle case 
(Office of the United States Trade Representative, 83/13, April 1, 1983 
announcing presidential action on motorcycle Imports).

However, the Commission adopted a very restrictive reading of 
the statutory standard of "substantial cause" In the context of an 
economic recession In Certain Motor Vehicles and Certain Chassis and 
Bodies Therefore: Report to the President on Investigation TA-201-44 
Under Section 201 of the Trade Act of 1974 [USITC Pub. 1110 (December 
1980)]. Htthout a modification of the standard applied by the 
Commission, It is doubtful that very many domestic Industries will be 
able to pass the existing test in the future. [E.g., Tubeless Tire 
Valves: Report to the President on Investigation TA-201-46 Under Section 
201 of the Trade Act of 1974. USITC Pub. 1286 (September 1982)] The very 
unusual circumstances of the domestic heavyweight motorcycle Industry- 
imports of more than one year's apparent consumption In Inventory are 
not likely to be available to supply a basis for an affirmative determina 
tion In very many other Investigations. [Heavyweight Motorcycles, and 
Engines and Power Train Subassemblles Therefor: Report to the President 
oni Investigation TA-201-47 Under Section 201 of the Trade Act of 1974. 
USITC Pub. 1342 (February 1983)]
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first cut-off by the targeting tactics of our foreign competitors from 

the expansion and market share needed to maintain the economies of scale 

necessary to generate the profits required to fund the technology 

development to yield future generations of advanced products, and then, 

within a couple of years find themselves unable to compete against high 

technology product Imports from foreign producers whose technological 

leadership has been consistently and heavily financed by their 

governments' subsidy programs. Clearly, targeting problems should be 

addressable through our unfair trade laws. One need only reflect on the 

successive episodes of Japanese government subsidization of the 

development, expansion and technological leadership of first Japan's 

heavy Industries, second Japan's consumer electronic product Industries, 

and now, Japan's microchip and computer Industries to realize that 

targeting has had and will continue to have very adverse consequences for 

U.S. Industries. Title VII, section 301 of the Trade Act of 1974 and 

section 337 of the Tariff Act of 1930 should be adequate, If Interpreted 

properly, to handle targeting of Industries by foreign competitors. 

However, to date the administering authority and the Executive Branch 

have been unwilling or unable to use otr unfair trade laws to prevent the 

massive dislocation effects of such targeting practices. [Accord. 

Statement of Galvln, supra, at 4-12] Moreover, It may not always be 

possible to Identify the unfair trade practice that is being engaged in 

by a foreign competitor. Thus, a meaningful alternative that can provide 

prompt relief without the time delays associated with the investigation 

of unfair trade practices Is needed.



Third, the Inflation and currency swings that have beset most of 

the world's economies In recent years are unprecedented In peacetime In 

the last forty years, '.urrency swings In particular may present temporary 

problems for Industries that If not addressed promptly by their govern 

ment can result In profit erosion of Industry on a wide scale, resulting 

in less capital Investment, higher costs in raising needed capital, reduc 

tions In R & 0 expenditures and the general worsening of the competitive 

position of domestic firms vis-a-vis their foreign competitors. The 

consistently undervalued position of the yen vls-a-vis the dollar and the 

overvalued position of the dollar vis-a-vis many European currencies In 

the past few years are merely the most blatant examples. The lessons 

learned from the over-whelming pressure of a highly overvalued dollar 

which confronted President Nixon in 1971 have been lost In the space of a 

decade. Our nation Is repeating the errors of the post-war years when 

the dollar was Intentionally overvalued as a generous measure to stimu 

late foreign country exports to the United States. In the past few 

years, our monetary and fiscal policy have placed the dollar again on the 

pinnacle of over-valuation with consequent grave harm to our balance of 

trade, and the strength of our Import-sensitive domestic industries.

The above referenced changes In economic reality in the 1980's, 

coupled with the paucity of relief under existing law strongly suggest 

the need in our national economic Interest for a constructive rethinking 

of the structure of the escape clause provision under U.S. law. The very 

limited circumstances In which escape clause relief can be Justified

22-616 O-88  18
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under Article XIX of GATT, the potential for retaliation by those 

countries hurt by the temporary relief action taken, the worldwide 

restructuring needs In basic Industries and shortened economic cycles In 

.he last seven years all suggest why other countries (but not excluding 

the United States) have turned to various nontarlff barriers, orderly 

marketing arrangements or "voluntary restraint" agreements In the last 

ten years to gain relief from fair competition Instead of pursuing 

"escape clause" procedures.

I start with a 'statement of Congressional purpose behind the 

escape clause contained In the Senate Report to the Trade Act of 1974:

For many years, the Congress has required that an 
"escape clause" be Included In each trade agreement. 
The rationale for the "escape clause" has been, and 
remains, that as barriers to International trade are 
lowered, some Industries and workers Inevitably face 
serious Injury, dislocation and perhaps economic 
extinction. The "escape clause" Is aimed at providing 
temporary relief for an Industry suffering from serious 
Injury, or the threat thereof, so that the Industry will 
have sufficient time to adjust to the freer 
International competition. [S. Rep. No. 1298, 93d 
Cong., 2d Sess. 119 (1974)]

He believe that the purpose of the escape clause should be 

restated In the light of the conditions and circumstances of International 

trade In the modern world. The purpose of the escape clause provision 

should be to permit domestic Industries to adjust either temporarily or 

permanently to changed economic circumstances resulting either from a 

reduction in tariff rates, changes in inflation and currency values, 

purchaser preferences, or competitive conditions. The sine qua non for 

obtaining relief should be a plan which, without government contribution,
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will permit the domestic Industry to become competitive again (or to 

scale back significantly) within five-to-seven years. The relief should 

be subject to withdrawal upon Improvement In the domestic Industry's 

condition beyond some predetermined level In sales, earnings, and 

marketshare.

The relief should also be certain that Is, not subject to 

Presidential veto. For the certainty to be politically viable, the 

relief must be available without other U.S. Industries being subjected to 

offsetting compensation to the foreign countries exporting the product 

which Is the subject of the escape clause and preferably would be against 

only those countries necessary to obtain the needed relief.

He are cognizant of the concerns of the Hays and Means Committee 

about adopting an escape clause mechanism that permits selectivity of 

application, and the potential use of such a principle against U.S. high 

technology exports. [H.R. Rep. No. 317, 96th Cong., 1st Sess. 20 

(1979)] However, we believe that In order to obtain transparency of 

short term, emergency tariff or quota action and a structure for 

monitoring the same that Intrudes as little as possible Into fair trade, 

the Congress should adopt an approach which permits selectivity of 

application and no retaliation both In U.S. law and as an approach to any 

Safeguards Code. Because of the obvious concern of abuse or excessive 

use of such an escape clause and U.S. compliance with 6ATT, the Congress 

would presumably wish to have the Executive Branch negotiate such a Code 

with these two latter provisions applicable experimentally for a five
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year period. The ability to escape retaliation should encourage most 

countries to bring their restrictions "out of the closet" and to start 

observing an Internationally agreed upon set of procedures and principles 

for taking remedial action.

Our proposal for U.S. law Is presented In statutory form below 

and requires significant changes In present sections 201-203 of the Trade 

Act:

Sec. 201. Investigation by International Trade 
Commission.

(b)(l) Upon the request of the President or the 
Special Representative for Trade Negotiations, upon 
resolution of either the Committee on Hays and Means 
of the House of Representatives or the Committee on 
Finance of the Senate, upon Its own motion, or upon 
the filing of a petition under subsection (a)(l), the 
Commission shall promptly make an Investigation to 
determine whether an article Is being Imported Into 
the United States In such quantities as to be an 
Important cause of present serious Injury, or the 
threat thereof, to the domestic Industry producing an 
article like or directly competitive with the imported 
article.

(2) In making its determinations under paragraph 
(1), the Commission shall take into account all 
economic factors which it considers relevant, 
including (but not limited to) 

(A) with respect to serious injury, (1) a 
significant limitation of growth or a decline in 
domestic production or shipments (actual or 
relative to apparent consumption) in light of 
overall market trends, (ii) Inadequate cash flow 
of a significant part of the industry to sustain 
sound financial structure, engage in research and 
development and/or make needed capital 
Investment, (111) significant unused capacity;
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(B) with respect to threat of serious 
Injury, effects on ability to raise capital, 
Invest In research and development, expand 
capacity if Imports remain constant or continue 
on their trends line for the next twelve months; 
and

(C) with respect to Important cause, an 
Increase in Imports (actual or relative to 
domestic production, shipments, or consumption).

(4) For purposes of this section, the term 
"Important cause" means a cause which need not be 
greater than, or as great as any other cause, which 
contributes Importantly to the serious Injury or 
threat thereof to the domestic Industry.

(5) In the course of any proceeding under this 
subsection, the Commission (1) shall Investigate 
efforts made by firms and workers in the Industry to 
compete more effectively with Imports; (II) shall 
investigate the reasonableness of (I) present capital 
Investment plans and programs of the domestic 
Industry, (II) R & D programs and anticipated results 
within the Industry, (III) level of funding required 
to permit capital formation needed by the Industry to 
return to competitiveness; and (ill) shall determine 
the possibility of and the time necessary for shifting 
Industry resources to other productive activities.

(d)(l) The Commission shall publish Its 
determination under subsection (b), and the basis 
therefor and shall Include in each report any 
dissenting or separate views. If the Commission finds 
with respect to any article, as a result of Its 
investigation, the serious Injury or threat thereof 
described in subsection (b), it shall find the amount 
of the increase In, or Imposition of, any duty or 
Import restriction on such article which Is necessary 
to prevent or remedy such Injury, identify the country 
or countries against whom the remedy is to be applied, 
and shall notify the President accordingly.
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(2) The Commission shall publish Its findings 
under subsection (b) at the earliest practicable time, 
but not later than 6 months after the date on which 
the petition Is filed (or the date on which the 
request or resolution Is received or the motion Is 
adopted, as the case may be).

(e) The President shall within 30 days of 
receiving notification of the Commission's 
determination, issue a proclamation increasing the 
duty and/or imposing i,jotas. The proclamation will 
take effect 15 days after the publication of the 
proclamation In the Federal Register.

(f) The additional duty and/or Import quota shall 
be based upon the remedial action needed to permit the 
domestic Industry to relieve the market displacement 
and price effects of the Injurious imports to a 
sufficient degree and for a sufficient period of time 
to enable the domestic '.ndustry to obtain the level of 
performance found by the Commission to be necessary 
for sustained profitable operation or to permit 
without Impairment of the domestic Industry's capital 
resources an orderly real location of the domestic 
industry's capital resources to the production of 
goods for other lines of commerce which the Commission 
finds do not pose the threat of serious Import 
Injury. The period for the remedial action 
recommended by the Commission shall ordinarily not 
exceed seven years after the day on which import 
relief with respect to the article in question first 
takes effect pursuant to this section.

(g> If the relief granted affects Imports from 
selected countries only, the Commission will review at 
least once each year import trends, and conditions of 
competition in the affected domestic market, to 
determine whether the relief provided to the domestic 
industry is being Impaired bM increasing Imports from 
any source. The coverage of foreign countries under 
the duty and quota provisions "»y ^e modified as 
required under tl s subjection.

Section 516A of the Tariff Act of 1930



807

Sec. S16A. Judicial Review In Countervailing Duty, 
Antidumping Duty and Escape Clause Proceedings.

(a) Review of Determination. 

(2) Review of Determinations on Record.--

(B) Revlewable Determinations. The 
determinations wh'ch may be contested under 
subparagraph (A) ars as follows:

(11) Any final negative or final 
affirmative determination by the Secre 
tary, the administering authority, or 
the Commission under section 303, 705, 
or 735 of this Act, whether or not the 
other agency determination (adminis 
tering authority or Commission) is 
affirmative or negative; an affirmative 
or a negative determination by the 
Commission under section 202(b) of the 
Trade Act of 1974.

(d) Standing. * * *. Either the petitioner, any 
other Interested party to the proceeding, or the 
Special Trade Representative's Office on behalf of the 
President, shall have the right to bring an action in 
the Court of International Trade contesting the deter 
mination of the Commission under section 202<b) of the 
Trade Act of 1974, or to intervene as a matter of right 
in any such action brought by another interested party.
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This statement has addressed the more urgent problems with the 

administration of our nation's unfair and fair trade laws, as such 

problems are perceived from the point of view of domestic Industries who 

have actively participated In investigations Initiated under those laws 

at both the administrative and Judicial review levels. The discussion of 

each Identified problem has been followed by a proposed solution either 

In the form of a statutory change or by a modification of agency 

regulation or practice. Adoption of the proposed changes by the Congress 

and the agencies would result in a profound improvement In the 

availability of relief from unfair trade practices with greater certainty 

and at less expense and greater expedition than has been true to date. 

In addition, the proposed change to section 201 of the Trade Act of 1974 

would make available, In the appropriate circumstances, as an essential 

Ingredient in the ^Industrialization of the affected sector of our 

national economy, temporary relief from fairly traded but seriously 

Injurious Imports.

On behalf of the domestic companies on whose behalf our firm 

appears today, I request that the Subcommittee give close attention to 

the problems Identified In this prepared testimony. The administrative 

policies and practices which constitute some of those problems have had 

the effect of decimating the relief which Congress intended be applied as 

the means to offset the unfair competition by imports in the U. S. market 

based upon internationally condemned price discrimination, or based upon
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foreign government Intervention in competition In the American market 

through the conferring of economic benefits on foreign producers/exporters 

which gives their products an unfair competitive advantage against 

domestic products In this market.

Some of the problems which I have Identified and discussed with 

you deny domestic Industries that degree of meaningful participation In 

the proceedings before the administering authority and/or the Commission 

which this Committee and the Congress were at pains to make the corner 

stone of the reform of the antidumping and countervailing duty laws In 

the '79 Act. Still others unnecessarily complicate the Investigations, 

wasting the agencies' resources, imposing excessive costs on domestic 

industry participants, and unacceptably delaying the delivery of the 

relief Intended by the Congress.

If we can be of further assistance In the Subcommittee's 

deliberations, or to your staff In Its technical evaluation of our 

testimony and recommendations, our firm would be pleased to do so.
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Exhibit 1
VAW orrccxi

EUOENX L. STSWAHT

e«*ioc.n*vu 
jsmn «. UCZDCOTOX

Mr. Gary H. Horlick
Deputy Assistant Secretary for

Import Administration 
U.S. Departnent of Cceaerce 
Room 3099B 
Wanhlngton, D.C. 20230

Dear Mr. Borlick:

Ka> Written Pr«««atatlon of 7i«v» on th« Tr««ta«nt of CartaJLn Po««i- 
bl« Subsidy Practle«« Ond*r th« Coont«rvalling Duty Law for May 
10th Conf«r«i>c« [47 r*d. lUq. 16665] .

This brief is being submitted in accordance with the ITX's notice in 

the federal Register on April 19, 1982 U? red. Baa. 16665] on behalf of 

Aaerican Spring Hire Corporation, Armco Inc., Bethlth-jm Steel Corporation, 

Carlisle Tire and Rubber Ccupany, Florida Wire and Cable Co., Fan American 

Ropes, Inc., PPG Industries, Inc., Roses Inc., and Shinko Hire America, Inc., 

domestic companies that are petitioners in one or more countervailing duty 

proceedings. He address the two issues identified by the ITA in its notice in 

the order scheduled for review at the Conference.

1. The bestoval of benefits to manufacturers or producers of inputs into 
the »erchandise under investigation.

In at least one case with which we are familiar, the ITA has tenta 

tively used the following steps in determining whether capital grants, prefer 

ential loans, loan guarantees and other assistance provided to producers of 

inputs to the product under investigation are countervailable:

(a) the IXA detuminea whether or not the supplying company is 

ovned by (or owns) the purchaser;

(b) if the answer is affirmative, the agvncy determines whether 

the assistance provided to the supplier is a subsidy and presumes that the 

benefit "flows through* to the purchaser; ' / / ,
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(c) if the answer ii negative, the agency presumes that no 

benefit "flow* through" to the purchtitr and hence no analysis of th« 

underlying program It required.

We believe that such an approach, if in fact currently being con- 

(idered by the agency, is not consistent with the statutory purpose of the 

countervailing duty law and is unsupported by economic analysis* Rather, the 

agency needs to reach a position based upon a consideration of the following 

five questions! (1) does the language "directly or indirectly* in sections 

701(a)(l) and 771(5X8) of the Tariff Act of 1930 ["the Act'] enable the m 

to find that payments to suppliers constitute countervailable subsidies; (2) 

should there be a distinction between related party suppliers and non-related 

party suppliers; (3) who has the burden of proof that a benefit has been 

conferred; (4) how should the ITA quantify the benefit conferred; and (5) can 

a bsnefit be conferred where the resulting price of the input is at or above 

prevailing world prices. As our analysis of the five questions denonstrstes, 

the XTA's policy should be to assnne that in all situations a benefit has been 

indirectly received by the producer of the product under investigation.

(A) Does the language "directly or indirectly" in sections 
701(a)(l) and 771(5)(») of the Tariff Act of 1930 ("the 
Act*] enable the XTA to find that payments to suppliers 
constitute coontervailable subsidies?

The Initial inquiry that the agency must make is whether the statu 

tory plan of Subtitle A of Title VH of the Tariff Act of 1930 ("the Act"] 

permits, under any circumstances, payoents to suppliers to constitute a coun 

tervailable action. Sections 701(a)(l) and 771(5)(B) of the Act, and the 

underlying legislative history of these sections and section 303 of the Act, 

indicate that such payments clearly constitute "subsidies" or "bounties or 

grants".



812

Section 701(a)(l) of the Act uses very broad language in describing 

the reach of the countervailing duty law, looking at whether subsidiei are 

given directly or indirectly:

If (1) the administering authority determines that 
(A) a country under the Agreement, or
(B) * person who is a citizen or national of such a 

country, or a corporation, association, or other organiza 
tion organized in such a country,
is providing, directly or indirectly, a subsidy with respect 
to the manufacture, production, or exportation of a class 
or kind of merchandise Imported into the United States * * *

[Imphasis added].

The term subsidy is defined in section 771(5) of the Act, which 

states in relevant part:

The term "subsidy" has the saire meaning as the term "bounty 
or grant" as that term is used in section 303 of this Act, 
and includes, but is not limited to, the following:

(B) The following domestic subsidies, if provided or 
required by government action to a specific enterprise or 
industry, or group of enterprises or industries, whether 
publicly or privately owned, and whether paid or bestowed 
directly or indirectly on the manufacture, production, or 
export of any class or kind of merchandise:

(i) The provision of capital, loans, or loan guarantees 
on terms inconsistent with connercial considerations.

(ii) The provision of goods or services at preferential 
rates.

«
(Hi) The grant of funds or forgiveness of debt to 
cover operating losses sustained by a specific 
industry.

(iv) The assumption of any costs or expenses of 
manufacture, production, or distribution.

[Bsphasis added)

The statutory language on its face Bakes clear that all indirect 

benefits on the manufacture of the merchandise under investigation can be
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retched by the statute. The legislative history ot the terms concerned 

further demonstrates that Congress intended co pursue an expansive definition 

of the ten subsidy and hence the scope of the term "indirect". For example, 

the Senate Report to the Trade Agreements Act of 1979 states that

Ihe reference to specific subsidies in the definition it 
not all inclusivei but rather is illustrative of practices 
which are subsidies within the meaning of the word as used 
in the bill. The administaring authority may expand upon 
the list of specified *ubsl<ll«is consistent with the basic 
definition. As und.tr current law, both export and domestic 
subsidies are subject to countervailing duties, and a 
subsidy may be provided either by a government or govern 
mental entity, subdivision, or customs union, or by a 
private party or group of private parties.

S. Rep. No. 96-249, 96th Cong., 1st Sess. at 85 (1979). 

Similarly, the Rouse report states that

Regarding non-export subsidies, subparagraph (B) of 
section 771(5) enumerates specific domestic practices which 
will constitute a subsidy if provided or required by govern 
ment action to a specific enterprise or industry, publicly 
or privately owned, paid or bestowed, directly or indi 
rectly, with respect to the manufacture, production or 
export of any class or kind of merchandise. The Committee 
does not intend for this to be a comprehensive, exclusive 
enumeration of domestic practices .which will be considered 
subsidies. It is a minimum list, an identification, for 
purposes of clarification, of those practices which are 
dafinItaly subsidies. In deciding whether any other prac 
tice is a subsidy, the standard remains that- presently used 
with regard to a "bounty or grant" under section 303. 
However, to the extent the enumerations under this provi 
sion might provide a basis for expanding the present 
standard consistent with the underlying principles implicit 
in these enumerations, then the standard shall be so 
altered.

The Committee expects that as new practices become 
internationally recognized, the Authority will, by 
regulation, augment the (enumerations under *ubparagraphs 
(A) and (B) of subsection (S).

H.R. Rep. Ho. 96-317, 96th Cong., 1st Sess. at 74 (1979).
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Th«r« was additional lengthy di a cuts ion of the meaning of the tent 

"subsidy" in th* floor debate* of th* Senate between Senator Reinz and the 

floor leader, Senator Ribicofft

MR. HEINZ. In addition, however, the committee 
included in its subsidy definition four types of domestic 
subsidies! *   *.

This list is intended to define as subsidies some of 
the more egregious practices of our trading partners and to 
include, among others, the practices and objectives listed 
in article 11 of th* Subsidies Code.

Th* point of this language and these examples, Mr. 
President, is to define subridy broadly so as to catch 
within th* scop* of our law as many unfair trading 
practices as we can. That, of cours*, does not' mean w* 
countervail, because injury aust also be found. It was th* 
eom«itte«'s intent, however, that the Treasury Department, 
or whatever administering authority ends up with this new 
law, not resolve petitions by arbitrarily concluding that 
various practices are not subaidies. Better to define the 
term broadly, as it ought to be defined, and then use the 
injury test as it is intended to be used.")

Can the managers of the bill confirm for me these 
comments on the definition of subsidy?

MR* RIBICOET. May I respond that I can confirm the 
Senator's comments, and the Senator is correct.

125 Cong. Rec. 310,313 (daily ed. July 23, 1979)(emphasis added).

Such an expansive reading is consistent with the case law that has 

developed around section 303 of the Act.* The earliest cases to interpret the

As stated in the Zenith case,>•
[Tine current version of § 303 is in all relevant respects 
unchanged from the cour.terv-iling-duty statute enacted by 
Congress in 1897,  *   »

8 Section 5 of the Tariff Act of July 24, 1897, 30 Stat. 
205, provided in full:
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816

by it* selection of words with broad, all encompassing definitions)

Section S of the tariff act of 1897 (30 Stat. 151, 205) 
broadened the countervailing duty provision. Therein Con 
gress used the additional verb 'bestow" and the additional 
noun "grant," thus manifesting a purpose to make the provi 
sion broafl and all-inclusive. The purpose of Congress to 
cover everything in the nature of a bounty or grant is 
expressed in the language "shall pay or bestow, directly or 
indirectly, any boui ty or grant," and again, "however the 
same be paid or bestowed." (at 35) (emphasis added)

The Customs Court concurred with the Government's view that the statute was 

broad and all encompassing, stating that the unequivocal purpose of the 

statute is to offset any aid or any advantage to exporters of goods, regard 

less of whatever name or in whatever manner or form or for whatever purpose it 

was given.

The fact that the payment made by the foreign govern 
ment was estinated or calculated upon a certain basis or in 
consideration of extra .burdens Imposed by domestic excise 
lawc, or for any other reason of domestic government or 
policy commending itself to the wisdom of Parliament, is 
not controlling with our courts. The sole inquiry is, do 
the results of such acts stimulate exportation or give a 
special advantage by affording aid from the public treasury 
whereby such goods may when exported be sold in competition 
with ours for less. The Supreme Court in Alien v. Smith 
(173 U.S., 389, 402) has concisely characterized bounties 
and their origin, saying:

Bounties granted by a government are never pure 
donations, but are allowed either in consideration of 
services rendered or to be rendered, objects of public 
interest to be obtained, production or manufacture to 
be stimulated, or moral obligations to be recognized.

And, it matters not, nor is it made by Congress An 
exception thereto, that it is an incidental, indirect, or 
unintended result of the British Government's endeavoring 
to in par: repay or compensate its manufacturers and 
distillers for a burdensome excise system. The courts are 
concerned with results and not Intentions.
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7 Ct. Cult. App. 97, 107, aff'd, 249 U.S. 34 (1919)(last emphasis added). The 

Supreme Court's result orientation was reenphasized by the Customs Court in 

Energetic Worsted Corp. v. United States; "(W)henever the result is * bounty 

to any particular article, the statute requires that countervailing duties be 

imposed." 224 F. Supp. 606, 614 (Cost. Ct. 1963)(emphasis added). Accord ASG 

Industries, Inc. v. United States, 82 Cust. Ct. 101, 137, C.D. 4794, 467 P. 

Supp. 1200 (1979) {"The purpose of the law is to prevent unequal competition 

in our markets to prevent foreign goods from competing with domestic goods at 

a lower price than they would be sold."].

Later cases to review this statutory language broadened further the 

liberal reading applied by the Nicholas court and focused on whether any bene 

fit was received in connection with manufacturing or producing the subject 

merchandise. As the court in ASG Industries, Inc. v. United States, noted: 

"whether the reduction in cost is occasioned by direct cash payments, or by an 

act of government reducing labor cost, capital cost, or the cost of any other 

factor of production is of no consequence." 82 Cust. Ct. 101, 114, C.D. 4794 

(1979). If a benefit is provided en the manufacture or production, regardless 

of the manner the government uses to provide that benefit, it is countervail- 

able.

The Court of Customs and Patent Appeals in 1980 specifically pointed 

out that the administering authority could not interpret the terns "bounty or 

grant" narrowly to avoid imposing countervailing duties.

To permit the Secretary to place a narrow or restricted 
interpretation on "bounty" or "grant" as a basis for a, 
negative countervailing duty determination would clearly 
frustrate the Congressional purpose of "assuring effective 
protection of domestic interests from foreign subsidies . .. 
. ." [S. Rep. No. 1298, 93d Cong., 2d Sess. at 183 
(1974)) Further, it would be inconsistent with the broad
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Mining of 'grant" long ago established by tht Supreme 
Court in Nicholas t Co. v. United States, supra 249 U.S. at 
39, 39 S. Ct. at 220:

If the word "bounty* has a United sense the word 
"grant" has not. A word of broader significance than 
"grant" could not have been used. Like its synonyms 
"give" and "bestow," it expresses a concession, the 
conferring of something by one person upon another.

ASG Industries, Inc. v. United States, 82 C.C.P.A. 101, 610 r.2d 771, 776 

(1980)(bracketed material added).

Continued repetition of the words "directly or indirectly* and 

"bounty or grant* in sections 303 and 771(5) of the statute* and in the 

legislative history of the Act, cannot be ignored. As the Supreme Court in 

the Hieholas case stated: "Every new statute is individual and presents its 

own problem. That before us dees, and, as we have said, looking at its words 

alone, has no uncertainty of purpose." 249 U.S. at 38-39.

The legislative history and prior judicial decisions construing the 

3.3. countervailing duty laws reveal on understanding that the reach of the 

terms "subsidy" or "bounty" or "grant" was intended to be broad. The phrase 

"directly or indirectly" clearly is intended to permit the reach to be as 

comprehensive as possible. Accordingly, the ITA should determine that the 

reach of sections 701(a)(1) and 771(5)(B) includes payments made to suppliers 

of inputs to the product under investigation.

* The Subsidies Code similarly refers to indirect benefits as providing 
countervailabl* subsidies: "The term 'countervailing duty* shall be 
understood to mean a special duty levied for th» purpose of off-setting any 
bounty or subsidy bestowed directly or indirectly upon the manufacture, 
production or exportation of any merchandise, as provided for in Article VI:3 
of the General Agreement." Agreement on Interpretation and Application of 
Articles VI, XVI and XXIII of the General Agreement on Tariffs and Trade, 
reprinted in H. Doc. Mo. 96-153, Part I, 96th Cong., 1st Sess. 2S9, 261, Art. 
I, n.2 (1979)(emphasis added).
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(B) Should th«re be * distinction between related party sup 
pliers *nd non-related party suppliers?

We submit that there is no basis for distinguishing between related 

and unrelated supplier situations in determining wnether "assistance" granted 

is countervailable. In related-party transactions, the ITA apparently has no 

difficulties in viewing the producer of the product under investigation as 

having received a benefit from its related supplier. However/ in at least one 

case, the ITA has tentatively decided that no subsidy is granted where the 

provision of funds is to an unrelated supplier. The rationale behind the 

ITA's "company relationship" test has been reported by an ITA economist as 

being that it is not economically sound for one company to p&»s or. Benefits 

received to an unrelated company. This conclusion is supposedly based on 

"general principles of economics."

We would suggest that there is no justification for such a position 

by the ITA. If a supplier receives benefits from the government, such 

benefits will be passed through to the purchaser in one of a number of ways, 

in the present or in the future. For example, by lowering its^^rice the 

supplier nay be able to gamer a larger share of the market and increase its 

profitability both from the fact that the supplier's per unit profit has not 

decreased and through increased unit sales. Since the Increased profitability 

will reduce the need for outside financing or will increase the attractiveness 

of the supplier's stock, a second benefit to the supplier that will be passed 

en to the purchaser from the original benefit is the likelihood of lower 

priced supplies in the future. Other benefits to the purchaser flow from 

greater overall world supply (putting pressure on all prices) and wiuer choice 

of supply.
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Similarly, if th« supplier put** part of the benefit directly through 

to the purchaser and keeps part of the benefit internalized as greater per unit 

profits, the supplier reaps both higher potential sales, greater profit per 

unit of sale and increased capital to be used either for capital investments 

or the reduction of debt or disbursement to shareholders* Such increased 

profitability improves the supplier's risk.profile, reduces the need to borrow 

funds, and results in lower costs of production all of which enable the 

supplier to improve its pricing to the purchaser in the immediate future.

In addition to the obvious economic incentives to pass the benefits 

along to the purchaser, whera one is purchasing from a state owned or con- 

tr.N.'d corporation, there can be political or national reasons (e.g., 

at.- -oyise. export promotion) for flowing the benefits through to the 

pu.-haiern.

Thus, through lower immediate prices or through becoming more 

efficient producers, the benefits conferred on suppliers logically benefit the 

purchasers in all or nearly all situations. Since a benefit has been 

conferred, directly or indirectly, rpon the manufacture of the item under 

investigation, the ITA should find that "assistance" to the supplier 

constitutes a countervailable subsidy within the meaning of Subtitle A of 

Title 711 cl the Act.

(C) Who has the burden of proof that a benefit has been 
conferred?

The apparent tentative approach of the ITA to supplier b< <efits can be 

stated as follows: in related party transactions there is a presunption that 

such.benefits flow through to the purchaser; in unrelated p"arty transactions, 

there is a presunption that no benefits flow through to the purchaser. In both
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situations, the presumption does not seem to bf rebuttable. Even if the latter 

presumption were rebuttabie, the impact of such a regulatory scheme is to place 

An insurmountable burden of proof on the domestic petitioners in contravention 

of the statutory scheme and ir. frustration of the congressional mandate to 

vigorously enforce the law.

The statutory scheme envisioned the petitioners having a low burden 

of pro.: to get an investigation initiated. Specifically, the Senate Report 

directed that "the authority could not refuse to commence a proceeding merely 

because of conjecture that the practice is not a subsidy." S. Rep. No. 

96-243, 96th Cong., 1st Sess. at 47 (1979); see also H.R. Rep. No. 96-317, 

96th Cong., 1st Sess. at SI (1979). Moreover, because the proceeding is an 

investigation Instead of an adjudication, the power to investigate is lodged 

exclusively with the administering authority. Hence, there are no rights of 

cross-examination and only limited rights of discovery are available to the 

petitioners. See, e.g.. The Budd Co., Railway Division v. Unite! States, 1 

CIT ___, Slip Op. 80-15,, 507 F. Supp. 997 (1980); 19 U.S.C. § 1677f; S. Rep. 

No. 26-249 at 100.

Yet by apparently creating a presumption (whether rebuttable or not) 

that benefits given to unrelated suppliers do rot aid the purchaser, the ITA 

has violated the legislative intent by eliminating any investigation of pro 

grams It deems not to be subsidies and/or shifting ,-ne burden of investigation 

onto the shoulders of the domestic petitioners (despite the fact that peti 

tioners have no access to the underlying relevant facts and no discovery 

tools). Because such an approach violates the intent of Congress and the 

judicial interpretations previously referenced,, the administering authority 

should select another standard that will better approximate the intent of 

Congress.
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For the reasons identified in the previous section, we believe that 

in all (or nearly all) situations it can be demonstrated that a benefit flows 

to a purchaser when his unrelated supplier receives assistance from the 

government- Accordingly, the ITA should presume that there is a counter- 

vailable benefit conferred upon the purchaser, and that such a presumption is 

not rebuttable. The ITA's inquiry should bo solely whether a subsidy has been 

provided on an input; if a subsidy has been so provided, It should b« presumed 

that the final product is subsidized as wall. The administrative difficulties 

in weighing the competing arguments under the tight statutory timetable 

suggest that any other arrangement is unworkable.

(D) Bow should the ITA quantify the benefit conferred?

The nature of the benefit conferred upon the supplier can, of course, 

be as varied as the benefits conferred directly upon the producer of the mer 

chandise under consideration (e.g., preferential rate loans, capital grants, 

loan guarantees). The proper methodology for measuring capital grants is 

reviewed in greater detail in the analysis of the second issue ("equity" 

infusions into companies by governments, see infra at 19 to 23). In general, 

all benefits need to be examined from the poin; of view of value received by 

the producer (or exporter) of the product under investigation. As stated by 

the Court of International Trade in the Michelin case, "The law is not con 

cerned with the sacrifice made by the party supplying a financial resource but 

rather with the benefit experienced by the recipient." Michelin Tire Corpora 

tion v. United States, 1 CIT __, Slip Op. 81-94 at 14 (1981). See also H.R. 

Rep. No. 317, 96th Cong., 1st Sess. at 74-75; S. Rep. No. 249, 96th Cong., 1st 

Sess. at 85-86. Where the recipient of the direct subsidy is a supplier, the 

analysis in part (8) supra, demonstrates that the value of the benefit likely
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being conferred upon th« purchaser is at a minimum the value of the subsidy to 

the supplier. Accordingly, the ITA should determine the value of indirect 

subsidies to be the full value of such benefits to the supplier.

(B) Can a benefit be conferred where the resulting price of the 
input is *t or above prevailing world prices?

In certain cases currently before the administering authority, one or 

more indirect subsidies permit the lupplier to provide ar. input at a prico 

that is allegedly no lovar than the prevailing world market prices. A question 

arises as to whether such indirect subsidies can be considered to "benefit" 

unrelated purchasers. The answer, in our opinion, is clearly "yes".* For 

example, but for the various subsidies paid to the EC coal producers, few if 

any of the coalfields in Western Europe could have operated in the last five 

years. The provision of subsidies to the coal producers has the effect of (1) 

dramatically increasing free world production of coal (which reduces the price 

at which coal from non-EC sources would otherwise be available), (2) permit 

ting EC steel producers to buy coal from a local supplier, thus reducing 

inventory needs, working capital needs, and (in certain instances) exchange 

rate risks, and (3) providing greater selection of suppliers. All of these 

benefits flow to the unrelated EC steel producers by reason of the provision

* This conclusion is supported by the following language in the Senate 
Finance Report:

Subsidies are bounties or grants bestowed (usually by 
governments) on the production, manufacture, or export 
of products, often with the effect of providing some 
competitive advantage in relation to products of 
another country.

S. Rep. No. 249, 96th Cong., 1st Sess. at 37 (1979)(emphasis added).
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of the subsidy to the supplier. We believe that a fair approximation of the 

value received by the purchaser from such supplier subsidies is the value of 

the subsidy to the supplier.

(T) Conclusion

For the reasons outlined in subparts . ) through (E) above, we submit 

that the administering authority should adopt a policy of treating all 

subsidies to suppllen as indirect subsidies to purchasers of the merchandise 

under investigation.

2. Government equity participation in a manufacturer or producer of the 
merchandise under investigation.

The Federal Register notice of Apri 19th identifies a second issue 

on which the administering authority is seeking views at the May 10th con 

ference: whether, or under what (if any) circumstances, government equity 

participation in a manufacturer or producer of the merchandise under Investiga 

tion should be considered a subsidy for purposes of the countervailing duty 

law.

While some of the major cases presently before the administering 

authority (e.g., the various steel and steel-related cases) offer factual 

settings suggesting that all government equity participation should be deemed 

to be a subsidy under Title VII of the Act, we believe that a per ae subsidy 

rule with respect to government equity participation in a company or industry 

is not appropriate. It is unlikely, for example, that the Mexican govern 

ment's investment in the petroleum industry should be deemed to be a "bounty 

or grant" within the meaning of the countervail, r.tj duty law. Section 771(5) 

(B)(i) and (iii) of the Act is a statutory effort to include within the reach 

of U.S. countervailing duty rates the provision of funds on a no .-copnureiall/
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reasonable basis. Where a state-owned company or industry is generating a 

commercially acceptable return on investment, we do not believe that the 

state's purchase of partial or total ownership is actionable without addi 

tional information indicating that because of the government's ownership the 

company or industry was able to obtain lor.is at lower interest rates than a 

non-state owned company of ccntparacle size and profitability (on a presumed 

lower risk to lender rationale! 

On the other hand, it is equally as apparent that the aero issuance 

of paper stock to the government by a company unable to attract funds in the 

financial marketplace cannot be permitted by the administering authority to 

eliminate the subsidy aspect of the provision of capital on a non-commercially 

reasonable basis (19 U.S.C. § 1677(5)(B)(D) . As previously quoted from the 

ASG Industries opinion of the CCPA:

To permit the Secretary to place a narrow or restricted 
interpretation on "bounty" or "grant" as a basis for a 
negative countervailing duty deteraination would clearly 
frustrate the Congressional purpose of "assuring effective 
protection of domestic interests from foreign subsidies...."

ASG Industries, Inc. v._ United States, 82 C.C.P.A. 101, 610 F. 2d 771, 776 

(1980), quoting S. Rep. No. 93-1298, 93d Cong., 2d Sess. 183 (1974). Clearly, 

Congress has continued to be concerned that domestic industries be protected 

frcn competitors that are partially relieved of the market realities. For 

example, as stated in the House Report:

Congress has long beer, concerned that the administra 
tion of the unfair trade practice laws has not effectuated 
its intention to prevent such unfair trade practice; frcn 
placing domestic producers in jeopardy. Througn the changes 
in present law made by this Title, the Committee reaffirms 
its intention that these" unfair trade statutes be adminis 
tered in a manner that will prevent such practices.

H.R. R*p. No. 96-317 at 45-46.



826

Similarly, the Senate Report, in discussing the Subsidies Code, stated 

that  

The conalttee believes these features of the Subsidies 
Agre^aent are a positive step in the effort to achieve dis 
cipline over subsidy practices, but much will depend on vig 
orous enforcement and willingness of the parties to observe 
their letter and spirit. Ambiguities and opportunities to 
justify circumvention remain in the new rules. If the 
United States does not press hard for enforcement, or if 
the international community, particularly the dispute 
settlement body, chooses to read the basic rules narrowly 
and the qualifications and exceptions broadly, then U.S. 
commerce will gain little.

The administration has promised to seek vigorous 
enforcement, and the _provisions of Title IX, as well as 
Title I, of the bill are intended to help assure such 
enforcement when affected private citizens complain of 
foreign violations. The committee intends to monitor these 
rules, and their international application, very closely.

S. Rep. No. 96-249 at 42 (emphasis added).

Accordingly, we propose the following methodology for consideration 

by the administering authority in determining whether and to what degree 

infusions of capital into a company by the state (or at the direction of the 

state) constitutes a subsidy within the meaning of Title VW of the Act:

~(1) the agency needs to evaluate each infusion of funds by a 

foreign government independently;

  (2) she agency should determine whether or not the infusion of 

funds for "equity" (shares of stock) occurs in the context of a company that 

in the last several years before the infusion (e.g., three years) has beer, 

profitable or that has lost money;

  (a) the agency should presume that all "investments" into 

loss-making operations constitute a subsidy;
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 (i) if the government owns (directly or indirectly) less

than 1001 of the coup any concerned, the value of the subsidy can be conserva 

tively estimated by taking the face amount of the "investment"/ subtracting 

the liquidation (or net book) value of the proportionate share of the company 

"purchased" and treating the balance as the provision of a capital grant 

(measurement of a capital grant is discussed below];

--(ii) if the government owns 100% of the company concerned, 

any additional infusion <jf funds would be deened to be a capital grant;

  (b) if the infusion of funds is into a company that has been 

profitable, the agency should determine if the percentage of ownership secured 

by the government Is consistent with the level of infusion of funds (examina 

tion of stock price levels if a publicly owned company; percentage of equity 

if a privately owned company]:

--(i) if the ownership level .'.a consistent, the adminis 

tering authority should find there to be no "subsidy" within the meaning of 

Title VII (unless the surrounding circumstances indicate that such equity 

funding would not have been available to a similarly situated ccsspar.y without 

significant dilution of stock values, in which case the estimated ownership 

position foregone should be deemed by the administering authority to constitute 

a capital grant);

  (ii) if the ownership level is not consistent with the

percentage of equity, the difference should be deened by the administering 

authority to constitute a capital grant.

Tho above methodology creates a presumption of subsidy in those situ 

ations where the profit experience of the enterprise or industry under investi-
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gution demonstrate* a history of losses exactly the type of situation where 

companies would have great difficulty raising equity financing. Moreover, the 

methodology permit* the administering authority to capture that portion of the 

equity investment by foreign governments into profitable enterprises that do 

not comport with normal commercial considerations (e.g., overpaying for the 

value of the stock). Most importantly, such a methodology is consistent with 

the Congressional intent that our unfair trade laws bo vigorously enforced.

A major component in the above methodology is the proper valuation of 

the amount of equity financing found to be a subsidy. The infusion of funds 

by a foreign government (or at the direction of a foreign government) where 

there is no requirement for repayment and no provision for interest relieve 

the recipient of the need to obtain the same amouit of funds in the marketplace 

 either through the issuance of additional equity or through the obtaining of 

additional debt financing.* As stated in a prehearing brief submitted on 

behalf of PPG Industries, Inc. in a current section 751 review:

The provision of funds to an applicant through a gov 
ernment grant relieves the applicant from having to seek 
additional financing in the equity and/or debt market. An 
organization looking to make an investment will usually con 
sider the cost of its capital** in determining whether or

* Several domestic producers have argued that a proper measure of the value 
received by the provision of a particular capital grant is the residual va.'ue 
of the asset. See, e.g., Poses Inc. Prehearing Brief, Fresh Cut Roses from 
Israel, July 8, 1980 at 10-12; Prehearing Statement of PPG Industries, Inc. 
Relating to Revised Preliminary Results As Published in 47 Fed. Reg. 6310 
(February 11, 1982), April 9, 1982, at 10 (Float Glass from Belgium!.

".The term "cost of capital" has been defined as follows:

The cost of capital of a firm may be defined as a 
weighted average of the cost of each type of capital. The 
weight for each type of capital is the ratio of the market
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not to piocoed with a particular investment program. "The 
reason is obvious: unless a business can earn on an invest" 
ment at least what it costs to raise the necessary capital, 
there is no profit and no justification for making the 
investment. This is indisputable." G. Donaldson, Strategic 
hurdle rates for capital investment, Harvard Business 
Review, March-April 1972, reprinted in Finance: Part V (a 
Harvard Business Review reprint series! at 14C (Gordon 
Donaldson is the Hillard Prescott Smith Professor of 
Corporate Finance at the Harvard Business School).

Prehearing Brief of PPG Industries, Float Glass from Belgium (8/27/81) at 15. 

Moreover, as the countervailing duty law is focused upon the value of the 

benefit to the recipient, not the cost of the benefit to the foreign govern 

ment, necessarily the administering authority must examine the recipient's 

financial condition at the tine of the subsidy to determine the value of the 

funds to the recipient. Size of the recipient, profitability, bond rating,*

(footnote continued from previous page)

value of the securities representing that source of capital 
to the market value of all securities issued by the 
company. The term security includes common and preferred 
stocks and all interest-bearing liabilities, including 
notes payable.

H. Bierman, Jr., I S. Smidt, The Capital Budgeting Decision; Economic Analysis 
of Investment Projects 252 (5th ed. 1980)(emphasis in original).

  Moody's Investors Service has nine grades of investment quality for bends 
that it rates: Aaa, Aa, A, Baa, Ea, B, Caa, Ca, and C. The definitions of 
several of these gradations follows:

Aaa "Bonds which are rated Aaa are judged to be of the best quality. 
They carry the smallest degree of investment risk and are generally 
referred to as "gilt edge." Interest payments are protected by a 
large or by an exceptionally stable margin and principal is secure. 
While the various protective elements are likely to change, such 
changes as can be visualized are most ui.viikely to impair the 
fundamentally strong position of such issues."

Baa "Bonds which are rated Baa are considered as medium grade
obligations, i.e., they are neither highly protected nor poorly
secured. Interest payments and principal security appear adequate
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present economic outlook tor the particular industry and amount of funds 

needed to be raised are all Important elements in determining the value of the 

funds received at a particular point in tinnt by a particular company.

A particularly difficult valuation problem is confronted where the

(footnote continued from previous page)

for the present but certain protective elements may be lacking or may 
be characteristically unreliable over any great length of time. Such 
bonds lack outstanding investment characteristics and in fact have 
speculative characteristics as well."

B "Bonds which are rated B generally lack characteristics of the 
desir&ble Investment. Assurance of interest and principal payments 
or of maintenance of other tenrs of the contract over any long period 
of time nay b« small."

Caa "Bonds which are Caa are of poor standing. Such issues may be in
default or there may be present elements of danger with respect to
principal or interest." 

C "Bonds which are rated C are the lowest rated class of bonds and
issues so rated can be regarded as having extremely poor prospects of
ever attaining any real investment standing."

Moody's International Manual 1981 at vi.

It is our understanding that once a rating slips below Ba there is 
very little market for a bond issue, even in th« private placement market. An 
analysis of the various steel petitions in light of the various bond ratings 
identified above demonstrates tho virtual certainty that a number of the steel 
companies would not have been able to raise funding through the bond or private 
placement market. For example/ the Italsider Group lost $410.6 million in 
1978, $310.6 million in 1979, 873.2 million in 1980, and $573 million in the 
first five months of 1981, and has required huge capital infusions to cover 
its operating expenses. Bethlehem Steel, Countervailing Duty Petition: Carbon 
Steel Mill Products from Italy at 21 ("Bethlehem's CVD Petition on Italy"]. 
Such a performance would appear to require a bond rating of C or at most Ca.

The private placement market in the United States in 1980 handled 
more than *12 billion of offerings. Merrill Lynch White Weld, "Investment 
Banking Capabilities" at 12. Even the U.S. marketplace would have had seme 
difficulty (and hence would have chtrged an additional premiun) absorbing the 
large amounts of debt instruments that would have been necessary to handle tne 
cash needs of a number of the European steel companies in recent years even 
assuming chit such instruments were of a high quality.
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economic condition of <i particular company or industry indicates that the 

company would have been unable to raise any funds. For example, the domestic 

steel petitioners have asserted that the financial condition of certain of 

their European competitors has been so poor for such a number of years that 

these companies would not have been able to raise funds at any price. See, 

e.g., Bethlehem's CVD Petition on Italy at 27; Republic Steel Corporation et 

al.. Petition for the Imposition of Countervailing and (With Respect to 

Romania) Antidumping Duties, Vol. I at 31 (British Steel)("Republic 1 s 

Petition"); United States Steel, Petition for Relief Under the United States 

Countervailing Duty Statute from Certain Steel Products Imported from Trance 

at 23 ["US Steel French CVD Petition"]. Yet, the current agency methodology 

for handling such cash infusions, as we understand it, does not adequately 

weigh the true value to the recipient company finding Itself in such a state 

of extremis. Rather the administering authority treats the benefit as being 

limited solely to the face value of the funds recexved (with the benefits 

allocated in one year for other than capital acquisitions and over half the 

useful life for those infusions resulting in capital acquisitions).

Such an approach provides no measurement of the risk factor involved 

in lending or investing in companies in deep financial difficulty. The 

closest capital market proxy to available equity funding for such a company 

would probably be the venture capital narket a relatively "thin" capital 

market not usually involved in "turn around" investment situations.* Vet 

assuming that the equity funds could be generated in the venture capital

* See, e.g., Gmde to Venture Capital Sources 7-9, 19-34 (6th ed., Stanley E. 
Pratt, Editor)(1982).
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market, the expected rates of return that would be required by the investors 

would range Iron 40% to 80* per annum. The longer the investment period 

necessary to turn the company around and the greater the uncertainty of 

eventual economic health, the higher the required return on investment. In 

the case of a number of the steel companies in Western Europe, at the very 

least five years would be necessary to turn the financial health of the 

companies around. Such a scenario suggests that the provision of funds by the 

state confers a benefit of very great value to the recipient steel company.

A similar approach to valuing the benefit received has been suggested 

by Republic Steel Corporation ct al. Instead of considering a proxy for the 

infusion of additional equity, these five domestic steel producers have 

fashioned a proxy for the infusion of additional debt a "creditworthiness 

proxy". See, e.g., Republic's Petition at 33 j see also the methodology 

utilized by United States Steel, US Steel French CVD Petition at 23-26, 

SI-52 Any of the approaches has merit in attempting to value the benefit 

received by the particular recipients under investigation.

Conclusion

Whatever valuation method is used by the administering authority, it 

is important that the agency attempt to estimate the true value to the recip 

ient company. To repeat the Court of International Trade's teaching, "The law 

is not concerned with the sacrifice made by the party supplying a financial 

resource but rather with the benefit experienced by the recipient." Michelin 

Tire Corporation v^_ United States, 1 CIT __, Slip Op. 81-94 at 14 (1931). 

Where the infusion of funds is into a company that has remained viable, the 

suggested proper methodology for determining the value of the benefit
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conferred is to estimate the before tax cost of capital for a similarly 

situated company leaking such additional financing. Where the company 

receiving the subsidy is in very poor financial health, however, the cost of 

securing financing requires a careful analysis of what sources of funds would 

reasonably be available to a company in such a financial condition.

Respectfully submitted.

Law Offices of Eugene L. Stewart 
Special Counsel tot
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May 17, 1983

John J. Salmon, Esq. 
Chief Counsel
Committee on Ways and Means 
U.S. House of Representatives 
Washington, O.C. 20515

Re: Supplement to Prepared Statement_of_IiT_en.ce__ JP^ 
Steward,_Esfl..j__Vaw__"0f£iices_l of E'ugene_L_._ _Stewar1 1 
before the Subcommittee on .Tradi_^,t_the Hearing on 
Trade Remedy Laws, __Aj>r_n 19. 1983 In response to 
certain statements made in reference thereof.

Dear Mr. Salmon:

On April 19. 1983, the Law Offices of Eugene L. Stewart 

submitted extensive prepared testimony, summary thereof and oral 

testimony before t^e Subcommittee on Trade of the House Hays and Means 

Committee pursuant to hearings held by the subcummltlee on the U.S. trade 

remedy laws. While our complete testimony of April 19, 1983 stands on 

Its own, we would like to clarify the record before the Subcommittee with 

respect to certain misleading and erroneous statements made In testitton> 

submitted by counsel for foreign Interests after April 19th.

We would like to address two issues in this supplement to OUT 

prepared testimony: first, the allegation that the example presented on 

pages 46 to 48 (and presumably the example on pages 57-61) of our firm's 

prepared testimony dealing with the Inequitable operation of the offset 

ii "seriously flawed" as It assumes identical pricing to U.S. related and

• HOI, nrLOILM BAH NOT AOMlTfEft ft D C
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unrelated purchasers an assumption allegedly that does "not reflect 

commercial realities"; and second, the allegation that the deduction of 

profit earned by a related seller from U.S. resale prices has no support 

In the trade legislation. Statement of Robert H. Gottschalk at 16-17.

Concerning the first Issue, the example presented on pages 46 to 

48 and on pages 57-61 was Intended first, to place In focus the dramatic 

adverse consequences of the particular practices engaged in by the 

administering authority which have the effect of explaining away massive 

margins of dumping. Those effects can most clearly be seen where all 

other variables, for purposes of the example, are assumed to be 

constant. However, the exact numbers used In the example are not 

critical to see the dlstortive effect resulting from the agency's current 

Interpretation and practice prices to a related party that were lower or 

higher would demonstrate the same bias from expected result.

Second, the allegation by counsel for the foreign interests that 

(assuming arguendo related parties use lower mark-ups) the example would 

result In larger margins being found in a related party than unrelated 

party situation is absurd on its face. The examples only show that the 

profit earned (assuming It to be at least a reasonable profit level) on 

resale is deducted from the related parties resale price to approximate 

the actual f.o.b. foreign port price envisioned by Congress In the 

exporter's sales price situation and that exists in the purchase price 

situation. Identity of profits Is not required for the example to 

demonstrate the problem, profits higher or lower than those achieved by 

an unrelated purchaser's resale would demonstrate the identical problem.
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Third, the question of profit and its treatment In the examples 

is totally irrelevant to the question allegedly addressed by Mr. 

Gottschalk's comments: the examples' demonstration that price 

discrimination engaged in by foreign producers selling through related 

U.S. importers is explained away by the administering authority's present 

oractice of "offsetting" from foreign market value an amount for general 

selling expenses up to the amount of general expenses statutorily 

required to be deducted from the resale price in the United States. 

Nowhere is profit considered in the "offset" analysis.

Fourth, the examples in our testimony, as prepared, give the 

benefit of the doubt to the foreign producer, by assuming that there is 

no artificial pricing taking place between the related parties. If a 

foreign producer does not transfer the product to a related subsidiary at 

an identical price to that at which it sells to unrelated U.S. importers, 

the transfer price can only be either lower or higher than that to 

unrelated U.S. Importers. If the transfer price were lower, our example 

would merely have shown that the possible price discrimination that is 

explained away is even greater than that shown where identity of price is 

assumed for '1 lustration purposes. For example, if the figure on page 

57, line i, Column B, were reduced from $112.50 to $107.50 (and all other 

figures presented remained the same), the ITA's present interpretation of 

the law would still result in no dumping margins when the transfer to the 

U.S. related party was examined and a dumping margin of $37.50 for the 

unrelated party purchase, even though the unrelated U.S. Importer paid 

$5.00 more. Reducing the transfer price more, or combining a reduced
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transfer price w'th a reduced resale profit In the United States merely 

result In the presence of some margin of dumping being found, much less 

than that for a higher priced sale to an unrelated U.S. importer. The 

obvious distortion of the agency's present practice remains regardless of 

the numbers used In the example.

If a foreign parent Is transferring the product to the United 

States at a higher price than that offered to unrelated purchasers, the 

presumption would have to be that the related parties were transferring 

goods for tax minimization or dumping minimization purposes. See, 

discussion on section 482 of the Internal Revenue Code [26 U.S.C. § 482] 

Infra. As with a lower price, the bottom line result would still show 

significant discrepancy in result dependent solely upon whether the 

foreign producer was related or not to the U.S. importer. It Is that 

wrong which repeats itself on numerous occasions In the agency's 

Interpretation of the statute (e.g. "Exporter's Sales Price offset"; e.g. 

"failure to deduct profits from the resale price") that distorts the 

administration of the law and which our proposed recommendations for 

statutory change would eliminate.

Fifth, the allegation that goods would never be transferred at 

an arm's length price between related parties contradicts the statutory 

scheme importers have long sought, viz., that related parties have their 

goods valued for customs purposes on transfer price, where transfer price 

can be shc^n by the importer or foreign producer to approximate arm's 

length prices to unrelated purchasers. U.S. customs law has recognized 

this possibility for the last quarter century at least CCustoms
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Simplification Act of 1956, Pub. L. No. 84-927, §402(g), 70 Stat. 943, 

945 (1956) (current version 19 U.S.C. § 1401a(b)(2)(B> (1979»; Trade 

Agreements Act of 1979, Pub. L. No. 96-39, § 402<b>(2>(B>,.93 Stat. 144, 

194 (1979)] and this concept Is similarly recognized In the Customs 

Valuation Agreement of the Multilateral Trade Negotiations signed in 

1979. See, H.R. Rep. No. 317. 96th Cong., 1st Sess. at 79 (1979). 

Moreover, in our firm's experience in antidumping duty cases, we have 

found foreign parties and related U.S. importers requesting that their 

goods be valued, for customs purposes, on the basis of the transfer 

price. For that to occur, as the legislative history of Title II of the 

1979 Act makes clear, the importer must be attesting that the prices are 

similar to prices of unrelated purchasers. See. S. Rep. No. 249, 96th 

Cong.. 1st Sess. at 121 (1979).

Because of the obvious ability of related parties to set the 

price at whatever level they choose for internal corporate purposes, the 

Antidumping Act specifically has a special formula for safeguarding that 

the price In fact equates to the arm's length transaction price, f.o.b. 

foreign port.

Both the United States in its Internal Revenue Code and other 

countries and multinational organizations, such as the United Nations 

throught Its draft Code of Conduct for Multinational Corporations, have 

provided strong encouragement to multinational corporations in fact, to 

transfer goods between subsidiaries at arm's length price. In the U.S. 

and other countries, there are penalties for a company which fails to do 

so. See, e.g.. U.S. Gypsum Co. v. U.S.. 304 F.Supp. 627 (N.O. 111.
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1969), aff d In part, reversed In part on other grounds. 452 F.2d 445 

(7th Clr. 1971) (Section 482 of the Internal Revenue Code requires "that 

amounts charged as a result of bargaining equal what would have been 

charged In an arm's length transaction."); United States Steel, Corp. v. 

C.I.R.. 617 F.2d 942 (2d Clr. 1980) ("Taxpayer has earned right to be 

free from reallocatlon of Income between Itself and another business 

owned or controlled directly by the same Interests If taxpayer can show 

that the price he paid or was charged for his service is the amount which 

was charged or would have been charged for the same or similar services 

in independent transactions with or between unrelated parties ..."); 

Baldwin-LI ma-Hamilton Corp. v. U.S.. 435 F.2d 182 (7th Cir. 1970) 

("Taxpayer's giving to subsidiary certain discounts which subsidiary 

would not have received as independent and uncontrolled distributor of 

taxpayer's products was not proper application of aim's length st<v H;»rd 

so as to preclude Commlsloner's reallocation of Income between taxpayer 

and subsidiary"); Unjted States of America v. Toyota Motor Corporation, 

et. al.. Court No. C.V. 83-0687-CHH (1982). (where the Justice Department 

Is seeking pricing data from Toyota Motor Corp. of Japan In order to 

determine, for purposes of section 482, whether or not to reallocate 

Income between the parent and Its U.S. subsidiary Toyota Motor Sales, 

U.S.A., Inc.)

Thus as can be seen from the information identified above 

counsel for the foreign interest has conveniently failed to address the 

key issue presented by the hypothetical example in our prepared testimony 

and has rather sought refuge in alleged commercial truisms that upon
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closer examination, In fact, do not reflect the legal and business 

realities In the market place, and which, even If true, do not offer 

sanctuary for the blatant pr'ce discrimination that Is excused by present 

administrative practice.

The other issue that we wish to address In this supplementary 

brief pertains to the comment that our recommendation that profit earned 

by a related seller on the resale of the product in the United States be 

deducted in determining exporter's sales price "has no support in the 

statute and would alter a long-standing practice in calculating dumping 

margins." Statement of Robert M. Gottschalk at 17. Even assuming 

arguendo the truth of the allegation made, the focus of the legislative 

oversight is to determine whether the statute and agency practice are 

giving domestic industries the relief from international price 

discrimination intended by the Congress in enacting the law. As shown in 

our firm's prepared testimony, both the 1967 and the 1979 Antidumping 

Code specifically require the reduction of profit on resale from the 

resale price in related party situations. Articles 2(e) and 2(f) of the 

International Antidumping Code of 1967 (allowance should be made "for 

costs, including duties and taxes, incurred between important and resale, 

and for profits accruing") [19 U.S.T. 4348, reprinted in S.O. Metzger, 

Law of Int's Trade: Documents and Reading. Supplement (1966) at 74-851; 

Agreement on Implementation of Article VI of the General Agreement on 

Tariffs and Trade, HTN/NTH/W/232, pages 3 and 4, Articles 2 II 5, V 6. 

("allowance for costs, including duties and taxes, incurred between 

importation and resale, and for profits accruing, should also be made").
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As the Congress Is well aware, the Trade Agreements of 1979 were 

specifically negotiated and adopted by the United States and confirmed, 

to the extent not Inconsistent with U.S. law, by the Congress In the 

enactment of the Trade Agreements Act of 1979 [Pub. L. No. 96-39, 93 

Stat. 144 (1979); S. Rep. No. 249, 96th Cong., 1st Sess. (1979); H.R. 

Rep. No. 317, 96th Cong., 1st Sess. (1979)]. At most, U.S. law Is silent 

on the question of deduction of profit. Under U.S. law the very specific 

terms of the agreement requiring the deduction of profit should be given 

effect as such a provision Is not In conflict with existing U.S. law.

Moreover, the practice of our major trading partners with active 

antidumping duty laws Is to deduct the profit added by the importer in 

reselling to an Independent purchaser [e.g.. Section 4A(11I) of the 

Australian Customs Tariff Act of 1975 (No. 76 of 1975). as amended by the 

Customs Tariff Amendment Act of 1981 (No. 66 of 1981); Section 

10(2)(c)(11) of the Canadian Anti-Dumping Act; Article 2, Par. 8(b)(ili) 

of the European Economic Consiunity Council Regulation No. 3017/79, 20 

December 1979].

The present practice of the administering authority constitutes 

nothing more or less than a special privilege for related parties that 

explain away a significant margin of price discrimination that the facts 

of record In any Investigation clearly demonstrate to exist. Our firm's 

examples show the evil that our suggested legislative change would 

correct. There Is no justifiable reason for the Congress to continue to 

permit U.S. Industries to face International price discrimination from 

related parties. The Codes don't require such sacrifice; our trading
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partners have long recognized the Importance of not permitting such a 

loophole; only the self-interest of those wishing to move the focus away 

from price discrimination condone the agency's practice whether such 

practice is long standing or not.

Moreover, the alleged long-standing administrative practice is 

rooted In the failure of the administering authority to examine and 

understand the legislative beginnings and intentions that pertain to the 

mandatory ESP deduction for "commissions".

When legislation that would become the Antidumping Act of 1921 

was being considered In 1921, the Senate Finance Committee took testimony 

from customs agents from New York City who had worked In close 

collaboration with the Chief Legislative Draftsman for the Senate. Their 

testimony sheds considerable light on the Intended meaning of the word 

"commission" as originally enacted In 19<il. The New York customs agent, 

steeped In the customs terminology from the 1909 and 1913 Acts, discussed 

the purpose of related party transactions and the examination of the 

resale price with certain mandatory deductions, ("...in the Instance 

[where the American importer does not purchase directly but] where the 

goods are shipped to this country and consigned to some particular person 

to^ell ...We would have to subtract ... the foreign agent's commission, 

or profit, and the net amount, is the amount that goes back to the other 

side becomes the exporter's sales price.") Colloquy between Senator 

Porter J. McCumber and George Oavis, Special Agent in Charge, Customs 

Service, New York, Hearing on H.R. 2435 Before the Senate Comm. on 

Finance, 67th Cong., 1st Sess. 42-43 (1921) (emphasis and bracketed
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material added).

Similarly in discussing the terra consignment, the Chief 

Legislative Draftsman stated that the term consignment referred to all 

sales where the transaction price to an unrelated party were not known 

prior to Importation specifically those situations covered by exporter's 

sales price. Statement of John E. Walker, Chief of the Legislative 

Drafting Service, U.S. Senate, Hearing on H.R. 2435, supjra. at 12.

A review of the history of the 1909 and the 1913 Acts would 

reveal a bifurcation of language used depending upon whether valuation 

based on resale pertained to a sale" or to a "consignment". Where the 

term consignment was used, resale price minus the commission (not to 

exceed a certain statutorily Identified amount) became the price for 

purposes of customs valuation. If a sale had occurred between the 

foreign producer and the U.S. Importer then the resale price was subject 

to deductions for profit and general expenses. Tariff Act of 1909, Act 

of August 5, 1909, 36 Stat. 1! et seq.; subsec. 11 of sec. 28, reprinted 

in, Tariff Acts Passed by the Congress of the United States from 1789 to 

1909. H.R. Dec. No. 67), 61st Cong., 2nd Sess. at 787 (1909); Section III 

of the Tariff Act of 1913, 38 Stat. 114 et seq. Thus the term commission 

in a consignment setting was used by the Congress and used by the Customs 

agents as being a substitute for profit and general expenses but 

specifically including profit.

The Congress has therefore always Intended that profit be 

deducted from U.S. selling price. The administering authority and those 

representing foreign interests have either forgotten or chosen to ignore
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the legislative purpose and the legislative history that surrounded the 

terms used. Instead, the agency has used the term commission to make a 

mockery of the congrjsslonal Intent by providing yet one more loophole 

through which general Indirect selling expenses In the home market may be 

deducted from foreign market value reducing dumping margins this time 

where the U.S. related Importer pays Its salesman a sales commission. No 

reference Is made to whether the U.S. Importer had received a commission 

from the foreign producer or what the general expenses and profit 

Incurred in reselling the merchandise In the United States were, although 

these concepts were the intended focus of the statute.

The time Is ripe for the Congress to put an end to a series of 

loopholes that have been administratively created that do not serve the 

Congressional mandate that injurious price discrimination be eliminated. 

Our firm renews its request to the members of the Trade Subcommittee of 

the House Ways and Means Committee to review carefully the prepared and 

oral testimony presented by our firm on behalf of domestic industries who 

have lived through the problems under existing law of obtaining the 

elimination of unfair trade practices and to consider carefully our 

proposals for legislative change. The antidumping and countervailing 

duty laws can be made effective. Domestic industries and their workers 

are dependent upon the laws being made effective.

Respectfully submitte

Eugene L. Stewart 
Terence P. Stewart

LAN OFFICES OF EUGENE L. STEWART 
1001 Connecticut Avenue, N.W. 
Suite 910
Washington, D. C. 20036 
Telephone: (202) 785-4185 
Counsel for:

American Spring Wire Corporation
Carlisle Tire & Rubber Company
Florida Wire & Cable Company
PPG Industries, Inc. (Glass Division)
Roses Incorporated
SCM Corporation (Consumer Products
Division)
The Timken Company
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Chairman GIBBONS. Mr. Stewart, your remarks are very scholar 
ly, and I think are very much on target. I ask our staff to review 
the recommendations that you have made and to consult about this 
matter, and see what we can do to try to improve the operation of 
some ef these laws.

I want to commend you for the painstaking way in which you 
have prepared your testimony. It is as detailed as I have ever seen 
in my years of attending these hearings. I think that it deserves 
very thorough consideration, and we will give it that kind of con 
sideration.

Mr. STEWART. Mr. Chairman, on March 16, when the hearings I 
believe commenced, you requested that witnesses put aside their 
prepared testimony, which would be considered, and speak from 
the heart.

These are matters that we live with every day. The agencies live 
with them every day. There are some very serious and very honest 
differences of opinion. We can only judge it from the standpoint of 
a participant who represents the groups that we believe are the in 
tended beneficiaries of the laws.

We do not find that the laws are providing the relief that is in 
tended in many instances. Even when there are "final affirmative 
determinations both by the ITC and the ITA, the massive price 
discrimination goes on unchecked, which is virtually no opportuni 
ty for expedited judicial review, although the courts do their best 
to cope with the issues.

Mr. Horlick talked about his being pleased that there was judi 
cial review, that that kept the ITA in check, kept them honest in 
how they proceeded, as did Mr. Ervin. It is the case that the courts 
give a great deal of deference to how the agency acts, so if the 
agency chooses a policy that is not in sympathy with the congres 
sional intent, it is very difficult, very difficult to get reversal.

I did forget to mention one issue concerning the ITC which is 
very troubling and that I do wish to have on the record before you, 
sir, and that is the question of judicial review of ITC determina 
tions.

The chairman of the ITC, in his testimony on March 16, said that 
the ITC has never been reversed in its cases before the courts, and 
Mr. Ervin repeated that statement here today. That is technically 
not true, I can think of one case where, in fact, they were reversed 
out of hand by the court, but with that one exception, it is a true 
statement. We believe that a large part of that is due to the virtu 
ally unfettered discretion the Congress has put in their hands.

There are cases that we have been involved in, and other compa 
nies have been involved in them, where there have been repeated 
remands to the ITC from the courts where major factual and major 
legal errors were determined to exist by the court. The court sent 
it back to the agency, and there has never been a redetermination 
that changed the outcome of a case.

It is a singular accomplishment that the ITC as a collective body 
has never found itself to be wrong, despite the factual and legal 
errors that the court has found that they have committed.

We have proposed a recommended approach for the agency to 
consider to handle that problem because, in fact, the practitioners 
for the domestic industries that approach the International Trade
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Commission believe that there is virtually no right to judicial 
review from an ITC negative determination. That cannot be the 
way it was intended by Congress.

The proposal that we have is outlined in our brief, and I will not 
trouble you with it, sir.

Chairman GIBBONS. I want to thank you again.
This concludes our hearing for today. Our next hearing will be 

on Wednesday, May 4, at 9:30 a.m., in the main committee hearing 
room in the Longworth Building.

[Whereupon, at 2:55 p.m., the hearing was adjourned, to recon 
vene at 9:30 a.m., Wednesday, May 4, 1983.]



OPTIONS TO IMPROVE THE TRADE REMEDY
LAWS

WEDNESDAY, MAY 4, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON WAYS AND MEANS,

SUBCOMMITTEE ON TRADE,
Washington, D.C.

The subcommittee met at 9:37 a.m., pursuant to notice, in room 
1100, Longworth House Office Building, Hon. Sam M. Gibbons 
(chairman of the subcommittee) presiding.

Chairman GIBBONS. Good morning, ladies and gentlemen. As all 
of you know, this is a meeting of the Trade Subcommittee of the 
Ways and Means Committee. We are here taking testimony on pro 
posals to improve the operation of such trade remedy laws dealing 
with unfair trade practices and with fair import competition. We 
are hearing Members of Congress this morning and witnesses from 
the private sector.

Our first witness this morning is Bobbi Fiedler, a Member of 
Congress from California. Ms. Fiedler, we are happy to have you 
here and you may proceed as you wish.

STATEMENT OF HON. BOBBI FIEDLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA

Ms. FIEDLER. Thank you, Mr. Chairman. I am very pleased to be 
able to be here this morning.

I would like to commend the committee for taking on the chal 
lenge of restoring America's competitive leadership. You have a 
difficult task before you.

I have introduced a piece of legislation called H.R. 966 which I 
believe will help strengthen our abilities in this area. H.R. 966 
amends section 301 of the Trade Act of 1974. Section 301 permits 
the use of a wide variety of remedies against unfair trade practices 
by other nations.

H.R. 966 is divided into two parts: One, it requires an annual 
report to Congress by the executive branch on existing unfair trade 
practices and actions taken to correct them. The second part per 
mits Congress to request, by passing a concurrent resolution, presi 
dential action under section 301 of the Trade Act of 1974.

Why is this legislation important? Because currently Congress is 
excluded from the trade remedies process provided for under sec 
tion 301. Section 301's broad remedies can reach many unfair trade 
practices that have encouraged protectionism and cost American

(847)



848

jobs. Remedies available include countervailing duties and import 
quotas.

Currently, any action under section 301 can only be instituted by 
the President or by a business applying to the U.S. Trade Repre 
sentative. The U.S. Trade Representative application process can 
be slow and cumbersome in resolution. Only 10 applications a year 
are received for that process. Some have gone unresolved for many 
years due to the required international negotiations.

How does H.R. 966 meet these needs through its two provisions? 
One, the reporting requirement gives Congress the information it 
needs to make full use of its expertise. This annual report will 
focus on each negative balance of trade and whether it can be at 
tributed to unfair trade practices.

The report will include the executive branch's prior year's efforts 
to deal with unfair trade practices, to make sure that Congress 
does not duplicate or undercut them. Armed with such informa 
tion, plus that gained from its own hearings and investigations, 
Congress will be permitted to act by passing a concurrent resolu 
tion requesting the President to take action under the provisions of 
section 301 against a specific country and in a specific case. If the 
President does noc take such action within 21 days, he must pub 
lish his reasons for not taking such action.

Other benefits of H.R. 966: One, its enactment would deter for 
eign countries from an ongoing pattern of unfair trade practices. It 
does not prejudice or affect other trade remedies. It strengthens ex 
isting remedies consistent with international agreements.

It is a positive force for free trade against protectionism, and it 
shows congressional commitment to indirect involvement in the 
effort to combat job loss as a result of foreign unfair trade prac 
tices.

[The prepared statement follows:]
STATEMENT OF HON. BOBBI FIEDLER, A REPRESENTATIVE IN CONGRESS FROM THE STATE

OF CALIFORNIA
Mr. Chairman, I appreciate having the opportunity to express my views concern 

ing trade remedy laws. I have introduced legislation, H.R. 966, that I believe can 
make a significant contribution in this effort. I commend this Committee for taking 
on this challenge to restore America's competitive leadership.

We all know that free trade increases the standard of living of all our citizens. 
Likewise, we knoff, from experience, that protectionism hurts people. It increases 
consumer prices, limits consumer choices and international efficiency. America is 
an exporting nation. We all benefit from a free international flow of goods. Unfortu 
nately, today, changing economic realities have pushed many nations away from the 
responsibilities of our interdependent global economy.

In recent years, America's export performance has declined. It may well continue 
to unless we seriously examine those restrictive policies of other nations restrain 
U.S. trade and our response to these barriers. We must provide the leadership to 
expand international markets, for the job situation in this country depends heavily 
on the future of our exports. With one out of five manufacturing jobs producing 
products for export, our action is demanded.

The effectiveness of existing trade remedy laws is, at times, questionable, only ten 
percent of American manufi iturers export goods; a mere one percent of those busi 
nesses account for eighty percent of all exported merchandise. Thus, we must 
ensure that business—especially small business—is provided with adequate trade 
remedy laws or we cannot expect them to be involved in exporting and the resultant 
job creation it entails.

My testimony deals with Section 301 of the Trade Act of 1974, which authorizes 
the President to take all appropriate action to remove a foreign practice which is in 
violation of an international trade agreement or is found to restrict U.S. exports.
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This appears a powerful weapon to defend the global economy, but the fact that 
only an average of ten applications a year are submitted to the U.S. Trade Repre 
sentative for investigation, under Section 301, shows that this trade remedy is a 
cumbersome, expensive and time-consuming process.

We have seen a number of examples of the limitations to the practical applica 
tions of Section 301 trade remedies. After 14 years, the citrus issue has still not 
been resolved. The latest round of bilateral negotiations with the European Econom 
ic Community were abandoned after six years and finally submitted to the dispute 
settlement process available under the General Agreement on Tariffs and Trade. 
Clearly, something is wrong when an industry, and the people who depend on it for 
their livelihood, must be burdened with 14 years of unfair trade. Such terribly long, 
drawn-out processes give an incentive to our foreign competitors to continue the 
same unfair practices that Section 301 was written to combat. Their use of unfair 
trade practices will not be deterred by a process that has proved to be slow and un 
certain.

Another limit to the effectiveness of actions undertaken pursuant to Section 301 
was seen in the recent failure of the G.A.T.T. dispute settlement panel to make sub 
stantive findings in the European Economic Community wheatflour case.

While I have the greatest respect for the U.S. Trade Representative, our business 
es, especially our small businesses, cannot tolerate such time lags in trade remedies, 
especially in today's highly competitive world market. We cannot scare away the 
ogre of protectionism with a blunt sword. We must let our international competitors 
know that Congress is committed to growth in trade and is standing beside the U.S. 
Trade Representative, ready to fight unfair trade practices.

I have introduced H.R. 966, a bill that would strengthen trade remedies available 
under Section 301 in two ways. First, by giving Congress the information it needs to 
effectively use this new capability through provision of an annual trade practices 
report and, second, by permitting Congress to become directly involved in the initi 
ation of remedies under Section 301.

R.R. 966 would require the Department of Commerce to provide Congress with an 
annual balance-of-trade report. This report would specify the extent to which each 
negative balance of trade is attributable to unfair trade practices and what actions 
were taken by the Executive Branch during the preceding year, in response to Con 
gress' actions.

The report would give Congress the full picture of the effect of foreign unfair 
trade practices on the U.S. balance-of-trade. Publishing the actions would show Con 
gress what has been done and what needs to be done. While Commerce does provide 
limited information now, it does not provide information that focuses on specific 
unfair trade practices.

Currently, Congress is not directly involved in the Section 301 process; only the 
President or private business can initiate an application for investigation. H.R. 966 
will give Congress a vehicle that provides leverage to directly affect the decisions 
the President makes on unfair trade practices, rather than being kept from direct 
involvement in this key area.

Congressional action would be initiated by adopting a concurrent resolution, 
citing a particular foreign trade action that Congress has determined to be unfair 
and requesting Presidential action. While 21 days, the President will publish, in the 
Federal Register, what action, if any, he is taking in response to such unfair trade 
practices. It does not mandate any specific sanctions by the Executive branch.

The annual report, combined with Congress' own expertise and resources, will 
make the Congress a valuable ally to the U.S. Trade Representative in his interna 
tional negotiations and as a part of our national effort to keep America exporting. 

H.R. 966 would complement the existing remedies available under Section 301 of 
the Trade Act of 1974 without prejudicing or weakening them. It would not affect or 
reduce any of the other remedies available, and in practice should present no obsta 
cle to the use of any of them. Much proposed legislation has come before the Con 
gress recently dealing with issues touching the broad spectrum of international 
trade. I believe H.R. 966 is entirely consistent with the thrust of what we, in the 
Congress, are trying to achieve—to encourage free competition and trade, but to dis 
courage the unfair trade practices by foreign countries that have cost us so much in 
jobs and opportunities in the past.

Indeed, I believe that the enactment of legislation such as H.R. 966 would reduce 
the need for the use of any of the many remedies for our trade problems that now 
exist. Such legislation, by its very existence, would help to deter foreign countries 
from instituting or carrying our unfair trade practices. Deterrence would be helped 
by the knowledge that the Congress could act quickly to request action and to have

22-516 O-83——21
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the President come to gripe with the issue. It would certainly be much more of a 
deterrent than the long adjudication times in many Section 301 proceedings.

Today, the institution of world trade is faced with a choice. It can either proceed 
toward protectionism and all the hardship that it entails, or proceed toward the free 
system of exports that holds the potential for economic growth for America. I be 
lieve that by adopting H.R. 966 and thus strengthening Section 301, we would be 
arming ourselves with a strong, sharp sword. A weapon that would deter as much 
as it would retaliate against those who have violated the rules on international 
trade. I urge this committee to give it its full consideration.

Chairman GIBBONS. Ms. Fiedler, we appreciate your taking the 
time to come here this morning and tell us about this. Your bill 
has a number of very worthy points in it. We plan to make some 
changes in the unfair trade practices law this year.

As you perhaps know from your study, we made some very seri 
ous changes in 1979 and some back in 1974. But still, the enforce 
ment of those laws leaves much to be desired, and your suggestions 
are positive constructive suggestions. I agree with you that unless 
we give help where help is really needed, and where help is really 
needed because of unfair practices, then we build a cynicism 
toward all of our laws that is very debilitating.

So I think you made some good suggestions. We appreciate them 
and we will see if we cannot incorporate some of those ideas in our 
trade legislation.

Ms. FIEDLER. Thank you; I appreciate that, Mr. Chairman.
I feel that it is important that Congress have a means by which 

to become involved in this process, because we have faced such seri 
ous job losses in recent years, and of course as we lose a tremen 
dous number of jobs to other parts of the world it is important that 
we scrutinize far more closely what it is they are doing when it 
comes to trade to make certain that they are being fair with us. 
Ultimately, it is our constituents that are being affected directly in 
a negative way if they are not.

Chairman GIBBONS. Well, I agree with you. I find that there is a 
lot more information out there than is ever made known to Con 
gress. Maybe that is our fault. But some practices have been preva 
lent for years without us taking much notice of them.

It is terrible to say that any recession has some positive effects, 
but it does have a positive effect. We are now much more sensitive 
to these unfair practices than we have been in the past. Some of 
them are developed because of the world's historical development 
and economic development, but those days are past now. We have 
to bring our lives up to date and we intend to do that.

We appreciate your help.
Ms. FIEDLER. Thank you; it is my pleasure to have been here, and 

good luck with the task ahead of you.
Chairman GIBBONS. I was not reading your testimony at the 

same time you were covering it. If there is any part of it that you 
left out, we will put the entire statement in the record.

Ms. FIEDLER. Actually, I read from a brief summary some of the 
key points. I knew the committee would be hearing a lot of testimo 
ny.

Chairman GIBBONS. We will put both of those in th° record.
Thank you very much.



851

Our next witness in this hearing on trade remedies is Dr. Louis 
Vorziraer. He is an agricultural consultant and he will be intro 
duced by our friend Mr. Oilman.

I am sure Mr. Oilman is tied up somewhere. Dr. Vorzimer, we 
will just let you introduce yourself. We are happy to have you.

STATEMENT OF LOUIS H. VORZIMER, AGRICULTURAL 
CONSULTANT HASTINGS-ON-HUDSON, N.Y.

Mr. VORZIMER. Thank you, Chairman Gibbons and Congressman 
Schulze.

Chairman GIBBONS. Go right ahead, Doctor. If you want to sum 
marize your statement, we will put the entire statement in the 
record or you may proceed as you wish.

Mr. VORZIMER. Well, I thought I would read the entire state 
ment.

Chairman GIBBONS. All right, sir, that is perfectly all right.
Mr. VORZIMER. I picked up some of the statements of the other 

speakers and I found that I am brief, my statement is brief.
Chairman GIBBONS. Yes, I was noticing that.
Mr. VORZIMER. So I think perhaps——
Chairman GIBBONS. Sometimes good things come in little pack 

ages.
Mr. VORZIMER. I hope so.
I am Louis Vorzimer, president of Louis H. Vorzimer Associates, 

consultants to the agriculture industry. I represent the grower or 
ganizations of the New York State Vegetable Growers Association, 
the Empire State Potato Club, the Orange County Vegetable Im 
provement Cooperative Association, Inc., the Michigan Onion 
Growers Association, the Michigan Carrot Council, the Michigan 
Celery Promotion Cooperative, Inc., and there are many other 
grower organizations in a number of other States in the process of 
becoming part of the coalition.

Incidentally, Chairman Gibbons, this is almost unprecedented, 
for vegetable growers from different States to find that they can 
work in a common cause, shall we say.

First, the inadequacy of the present trade remedy laws for fresh 
vegetables. I refer to the Maine case for relief from subsidized Ca 
nadian round white potatoes. This of course is a very "well-known 
case. Maine has been trying for more than 7 years to get a counter 
vailing tariff on round white potatoes from Canada.

As recently as January 22, 1983, chief counsel for U.S. Trade 
Representative William Brock, Donald Kieffer, was quoted in the 
industry newspaper, "The Packer," regarding the Maine Potato 
Council petition for countervailing duties. He said: "The processing 
of legal actions generally takes a year." This is after Maine had 
been trying for 7 years.

After an extended period, the Maine council is again at the in 
ception of an action. Maine is reported to have spent more than 
$200,000 in the process, an amount out of reach of most vegetable 
organizations. In fact, a much larger amount was needed for legal 
assistance to move them skillfully through the labyrinth of the 
trade remedy laws.
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We should not lose sight of the fact that a separate petition and 
separate ITC legal proceedings would be necessary for russet pota 
toes or any other different type of potatoes and each additional 
vegetable group seeking relief. I think, Mr. Chairman, that that is 
lost sight of very often, and we are talking about an expense that 
runs into hundreds of thousands of dollars, and yet each item 
needs separate treatment and separate expense.

The next area I would like to cover is the unilateral position of 
Canada on round white potatoes in bulk. To crystallize the vast dif 
ference in the position of Canadian and U.S. vegetable growers, I 
would like to read the contents of a teletype from a farm news 
service. I think, Mr. Chairman, that this gives you the feeling of 
just what the situation is. The teletype:

Canada halts bulk imports of U.S. potatoes. Presque Isle, Maine, July 30th. Cana 
dian officials have stopped bulk shipments of U.S. potatoes from entering Canada, 
saying U.S. imports would create unfair competition.

The Canadians said: "We have available for market enough potatoes of our own, 
plus U.S. potatoes coming in in bags," Agriculture Canada official Perry Mclssac 
said. Canadian officials said they acted under a reciprocal 1937 agricultural market 
ing agreement between the U.S. and Canada. They said the U.S. might ban Canadi 
an bulk imports under the same clause.

But Stanley Greaves, Executive Vice President of the Maine Potato Association, 
said such action would be difficult to institute. Greaves said, "The U.S. has tried 
unsuccessfully in the past to restrict Canadian potatoes from entering the United 
States."

Canada has been shipping increased amounts of potatoes into the U.S. eastern 
seaboard markets during the fall, winter, spring shipping season in recent years, in 
direct competition with U.S. states. The influx has brought large losses to Maine 
growers and touched off the current investigation by the International Trade Com 
mission.

This is the end of the teletype. It clearly illustrates that on the 
one hand Canadians can take action, and it would seem logical that 
we could do the same, except that we cannot.

The discrepancy of the U.S. stance on world free trade and reali 
ty. The stated policy position of the United States is strongly advo 
cating free trade. The impracticality of such a policy is highlighted 
by the opinion of the chief economist of the General Agreement on 
Tariffs and Trade, Jan Tumlin, in the November 29, 1982, issue of 
Newsweek to the effect that between 40 and 48 percent of interna 
tional commerce is conducted under some form of nontariff re 
straint.

Mr. Chairman, I do not think that anyone would accuse Mr. 
Tumlin of exaggerating the figures, so I would say that we could 
take these figures as being not only accurate but perhaps under 
stated,

In the long run, free trade benefits the world; there is no ques 
tion about that. The problem is that we are no longer in a position 
to prevail in world trade. Moreover, we do not practice free trade. 
We have temporary or permanent quotas on the import of steel, 
autos, color television sets, sugar, textiles, and footwear.

There is a need to recognize the competition problems of U.S. in 
dustry. Imports have penetrated every segment of our economy, 
with few exceptions. Pretending that the problem does not exist 
will not solve it.

Our prime advocate of making "Made in America" mean some 
thing again is an example. When Lee lacocca advertises the
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Chrysler LeBaron convertible, he makes no mention that under the 
hood is a Mitsubishi engine. Moreover, 30 percent of lacocca "Made 
in America" cars have engines by Mitsubishi or Volkswagen. This 
does not count the all-imported Japanese cars which make up 12 Vfe 
percent of Chrysler's total. This appeared in the Washington Post 
of August 4.

The pretense of assuming an untenable position just serves to pe 
nalize small business with inadequate financial resources.

We do have a suggested program to improve the trade remedy 
laws. I will give you a description of the Canadian fast track surtax 
for perishable products. In 1979 a fast track system of import sur 
taxes to be imposed at times of unusually low prices was instituted. 
Under this system, a surtax on imports equal to the difference be 
tween the FOB price and a benchmark price, 85 percent of the 
average price of the past 3 years or 90 percent of the average price 
of the past 5 years, can be imposed for a small list of named prod 
ucts, including lettuce, potatoes, strawberries, and cherries.

This is the Canadian system. Incidentally, the process of recom 
mending the placement of a surtax is automatic. This is a great dif 
ference, incidentally, when you compare this with the countervail 
ing tariff. There also is no problem of legal fees, where a good 
lawyer in tariff procedure costs about $100,000 a year. This of 
course is out of the reach of most organizations.

In addition to the named products, for other commodities a deci 
sion on imposing the surtax must be made within 20 days of a 
grower request. Once in place, the surtax can remain for up to 180 
days.

Despite some grower requests in Canada, the surtax was not uti 
lized during 1979, 1980, and 1981. Recently, the surtax was used by 
Canada. A Canadian publication stated:

Manitoba and British Columbia also have much larger stocks of onions on hand 
this year. They had good yields and a good quality crop. The West has had severe 
competition from onion shippers below the border. Quotations from Washington and 
Wisconsin have been as low as $1.75 to $2.25 for 50 pounds medium in recent weeks. 
In mid-October the Canadian Government imposed a surtax on all onions imported 
into the western tariff region, that is, west of Thunder Bay, Ontario.

Canada divides the country into three tariff regions. The far west 
is the third region.

The U.S. vegetable growers have no parallel mechanism. They 
have nothing to match this at all.

I think at this point, Mr. Chairman, that I should clarify the 
import-export position of the United States and Canada, because on 
the face of it we have a favorable balance of trade with Canada in 
vegetables, but if you look into it a little bit more there is a lot 
more to the story.

Canadians are heavy consumers of fresh vegetables. The weather 
conditions in Canada are very much like the weather conditions of 
New York State and other Northern Tier States. Consequently, 
New York State and Canada have periods which are in season and 
out of season for vegetables.

.* priori, the Canadians concentrate their vegetable exports to 
the United States during their in-season. And incidentally, of 
course, that is the same in-season for our Northern Tier States.
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The U.S. West and other parts of our country grow vegetables 
during the out-of-season period for Canada.

Canadian imports are concentrated during the out-of-season 
period. Virtually all of their vegetable imports come from the 
United States because of proximity, price and quality. A review of 
the out-of-season/in-season Canadian imports in percentage form 
will give you a quick view of the significance of this previous state 
ment.

Celery: Canada imports out of season, at the time when they do 
not have celery, 84 percent of all their imports; in-season, 16 per 
cent. Lettuce: 91 percent out of season, in-season 9 percent. Cauli 
flower: 87 and 13. Cabbage: 70 and 30. Carrots: 70 and 30. Potatoes: 
78 and 22. Onions: 47 and 53.

Now, onions are atypical. Canadians are fond of what is known 
as long day type onions, such as Sweet Spanish. Canada and New 
York State both do not have the climate to grow this type of onion, 
even in season. There are heavy imports all year round.

The in-season shipments of Canadian vegetables to Northern 
Tier States is devastating. For example, a market close to Canada, 
Buffalo, received 50 million pounds of carrots in the 5 years ending 
1982. During the same period New York State carrot growers 
shipped no carrots to Buffalo, which is in their home State. And 
incidentally, New York State carrot growers shipped no carrots to 
Canada at all in the same period.

On a national basis, especially during Canada's out of season 
period, the United States exports more vegetables than it imports 
from Canada. Even this position is changing. Up to 1981, the 
United States had a favorable balance in potatoes. In 1981, Canada 
exported more potatoes. In 1982, Canadian exports of potatoes ex 
ceeded ours by better than 2 to 1. The same position is developing 
for carrots.

The Canadians are pragmatic and assign a high priority to farm 
ing. They admit that subsidies are paid. In the September 18 issue 
of "The Packer," Eugene Whelan, Canadian Minister of Agricul 
ture said:

Producers receive aid if the cost-price return is below the cost of production and 
the crop does not return 90 percent of the last five years average. A federal program 
has been organized to reimburse the grower for this loss.

There are advantages of matching the Canadian fast-track surtax 
for perishable products for one of our own. The Canadian fast-track 
system is a flexible system. It is in its fourth year of operation and 
we know that it works. The Canadian experience is documented 
and available to us.

Some pitfalls could be avoided. Even Canada would be hard 
pressed to call our surtax unfair, since it is the same as their 
system which they presently have in operation. Unlike tariffs, the 
surtax is only used when needed.

In their zeal to help the growers, the Canadians have not con 
formed exactly to GATT article XIX. We would be willing to con 
form exactly.

There is a need for a U.S. strategy in agriculture. The Canadian 
Agricultural Outlook Conference opened in Ottawa on December 7,
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1981. December 7, 1941, is the date recorded in American history. 
We may have reason to remember December 7,1981.

The Canadian Agricultural Outlook Conference was concerned 
with a strategy which has been developed to feed the world popula 
tion, estimated to be 6.4 billion by the year 2000. This planning is 
both amazing and frightening at the same time.

It is amazing because it is being implemented now. It is frighten 
ing because as time passes it will have a major impact on U.S. agri 
culture and the most likely result will be that the United States 
will have nothing in place to match the Canadian effort.

And as an aside for a moment, in our balance of trade it is the 
agricultural sector which has made the biggest contribution in 
recent years. I do not think we can afford not to keep it that way.

Further, it is ironic that the Canadian plan draws on the U.S. 
publication, "Global 2000 Report to the President," 1980. The Cana 
dian plan is based on expectations of a rising domestic and interna 
tional demand for agricultural products. The straight-line Canadi 
an approach to implement the plan commands both respect and ad 
miration.

World income will continue to grow to the year 2000, even 
though the growth rate will decline. Arable land per capita will de 
cline to about one-half of what it was during the 1951-55 period, 
according to the proceedings report. And if we look at the world 
growth rate of per capita income, we find that during the period 
1960-70, it was growing at a rate of 2.8 percent. During the period 
1985-2000, it will still grow, but at a lower rate of 1.5 percent.

As far as the arable land per capita, in 1951-55 it was about 1.25 
acres for every person in the world, but in the year 2000 it will de 
cline to less than three-quarters of an acre for every person in the 
world.

In the 3 years from 1979-82, with 1979 as the base year, Canada 
increased its carrot production to 195 percent and onions to 143 
percent. It is inevitable that increased Canadian production will 
affect the United States. In fact, it will move to a larger part of our 
country, away from the Eastern States and the Northern Tier 
States to the whole United States.

The United States without question needs a plan to anticipate 
Canada's strategy. You have asked for some suggestions to improve 
the trade laws, and I think that one of them could be an additional 
role for the ITC.

We suggest an additional role for the ITC. The ITC is capable 
and well informed. Small businessmen do not have the resources to 
keep well informed. Before small business groups petition for inves 
tigation, a long period of time passes. The initial damage can be 
devastating.

Part of the ITC's effort should be reoriented to monitoring the 
international marketplace for possible trade trouble spots. The ITC 
has access to many reporting services. A function of the ITC would 
be to advise small business groups of what is happening and possi 
ble avenues of redress. It is an approach not usually taken by a 
Government agency, but now is the time for innovative measures 
to solve our sagging position in the world economy.

Incidentally, Chairman Gibbons, it could be done without a great 
deal of trouble by the ITC sending the material to the local cham-
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bers of commerce, who would get it to the people directly con 
cerned without too much trouble.

To summarize, the vegetable growers face a grim future. High 
expenses, including high interest costs, have made the vegetable 
grower vulnerable to failure within 1 crop year, whereas the time- 
frame formerly was 5 years. Many growers will do well to recover 
50 percent of their costs.

Incidentally, I mentioned earlier the Canadian Government's 
concern to see that the growers get 90 percent of their costs in a 
subsidized program. If our growers do not recover 50 percent of 
their costs, that is just too bad as far as the growers are concerned.

The fast-track surtax is needed to avoid more farm failures. The 
growers are not asking for an advantage. Their only interest is to 
be on an equal footing with Canadian vegetable growers.

Thank you, Mr. Chairman.
[The prepared statement and sure Mary follow:]
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STATEMENT OF DR. Louis H. VORZIMER, Louis H. VORZIMER ASSOCIATES, INC., 
HASTING-ON-HUDSON, N.Y.

I am Louis H. Vorzimer, President of Louis H. Vorzimer Associates, 
Inc., consultants to the agriculture industry. I represent vegetable 
growers organizations of:

The New York State Vegetable Growers Association
The Empire State Potato Club
The Orange County Vegetable Improvement Cooperative Association,

Inc.
The Michigan Onion Growers Association 
The Michigan Carrot Council 
The Michigan Celery Promotion Cooperative, Inc. 
Other vegetable grower organizations in a nureber of States are 

in the process of becoming part of the coalition.

1. The inadequacy of the present trade remedy laws for fresh vegetables. 
1.1 The Maine case for relief from subsidized Canadian round white
potatoes.
Maine has been trying for more than seven years to get a counter 

vailing tariff on round white potatoes from Canada. As recently as 
January 22, 1983, the chief counsel for United States Trade Representative 
William Brock, Donald Kioffer was quoted in the industry newspaper, The 
Packer, regarding the Maine Potato Council petition for a countervailing, 
duty}

Processing of legal actions generally takes a year.
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After nn oxLendad period, tho Mnino Council nro apain at the 
lii'in|,l.Inn or .<ni HcMon. Ma.lno io rojiorloil l,o IKIVH :i|«tnl moid lli.'tn 
in Llio process, an amount out of the reach of most vegetable o 
In fact, a much larger amount was needed for legal assistance bo move them 
skillfully through the labyriith of trade remedy laws. We should not lose 
sight of the fact that a separate petition and separate I. T. C. legal 
proceedings would be necessary for russet potatoes and each additional 
vegetable seeking relief.

1.2 The unilateral position of Canada on round white potatoes in bulk.
To crystalize the vast difference in position of the Canadian and 

United States vegetable grower, I would like to read the contents of a 
teletype on a farm news service:

Canada Halts Bulk Imports of U. S. Potatoes
Presque Isle, Maine Jly 30 UCN Canadian Officials 

have stopped bulk shipments of U. S. potatoes from entering 
Canada, saying U. S. imports will create unfair competition.

"We have available for market (enough) potatoes of 
our own, plus U. S. potatoes coming in in bags," Agriculture 
Canada official Perry Mclssac said.

Canadian officials said they acted under a Reciprocal 
1937 Agricultural Marketing Agreement between the U. S. and 
Canada. They said the U. S. might ban Canadian bulk imports 
under the same clause.

But Stanley Greaves, executive vice president of the 
Maine Potato Association, said such' action would be difficult 
to institute. Greaves said the U. S. had tried unsuccessfully 
in the past to restrict Canadian potatoes from entering the U. S.

Canada has been shipping increased amounts of potatoes 
into U. S. Eastern seaboard markets during the Fall-Winter- 
Spring shipping season in recent years  in direct competition 
with U. S. States. The influx has brough large losses to Maine 
growers and touched off the current investigation by the Inter 
national Trade Commission. End.

1.3 The discrepancy of the United States' stance on world free trade
and reality.
The stated policy position of the United States is strongly 

advocating free trade. The impracticality of such a policy is highlighted 
by the opinion of the chief economist of the General Agreement on Tariffs 
and Trade, Jan Tumlin, in the November 29, 1982 issue of Newsweek, to the 
effect that between 40 and 48 percent of international commerce is con 
ducted under some form of non-tariff restraint. In the long run, free 
trade benefits the world. The problem is that we are no longer in a 
position to prevail. Moreover, we do not practice it. We have temporary 
or permanent quotas on the import of steel, autos, color television sets, 
sugar, textiles, and footwear.

There is a need to recognize the competition problems of United 
States industry. Imports have penetrated every segment of our economy 
with few exceptions. Pretending that the problem does not exist, will 
not solve it. Our prime advocate of making "Made in America" mean 
something again, is an example. When Lee lacocca advertises the L<* Baron 
convertible, he makes no mention that under the hood is a Mitsubishi
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Moroovtir, Wf> of lauocon "M<vla in Amorlcn" onrs have engines by 
or Volkawuf.on. Tlilo doeo not count Llm aJl-liiiptu'f.ml  'i»|v»in»«rt 

mo'Jols which make up 12\% of Chrysler's total. (Washington Post, Auc.unt t>, 
1982, Bl). The pretence of assuming an untenable position just serves to 
penalise small business with inadequate financial resources.

2. A suggested program to improve the trade remedy laws.
2.1 Description of the Canadian fast track surtax perishable products.

In 1979i a fast track-system of import surtaxes, to be imposed at 
times of unusually low prices, was instituted. Under this system, a 
surtax on imports equal to the difference between the FOB price and a 
benchmark price (85 per cent of the average price of the past 3 years or 
90 per cent of the average price of the past 5 years) can be imposed. For 
a small list of named commodities, including lettuce, potatoes, straw 
berries and cherries. The process of recommending the placement of a 
surtax is automatic.

For other commodities, a decision on imposing the surtax must be 
made within 20 days of a grower request. Once in place, the surtax can 
remain for up to 180 days. Despite some grower requests, the surtax was 
not utilized during 1979, I960 and 1981.

Recently, the surtax was used. A Canadian publication stated:
Manitoba and B. C. also have much larger stock of onions 

on hand this year. They have good yields and a good quality 
crop. The Uest has had severe competition from onion shippers 
below the border. Quotations from Washington and Wisconsin 
have been as low as $1.75 - $2.25 for 50 Ibs mediums in recent 
weeks. In mid-October, the Canadian government imposed a 
surtax on all onions imported into the western tariff region; 
that is, weot_.of.Thunder Bayt| Ontario. 

The United States vegetable growers have no parallel mechanism.

2.2 The import-export position of the United States and Canada clari 
fied.

 Canadians are heavy consumers of fresh vegetables. The weather 
conditions in Canada are very much like the weather conditions of New York 
State and the other Northern Tier States. Consequently, New York State 
and Canada have periodfv/hich'are "in season" and l!out of season" for 
vegetables. A priori, the Canadians concentrate their vegetable exports 
to the United States during their "in season." The United States' West 
and other parts of our country grow vegetables during the "out of season" 
period. Canadian imports are concentrated during the "out of season" 
period. Virtually all of their vegetable imports come from the United 
States because of proximity, price, and quality.

A review of the latest available Annual Unload Report, Fresh Fruits 
and Vegetables, on 12 Canadian Markets, 1980, Agriculture Canada, revealed:

Canadian _Vagetable Imports
Vegetable Out of Season In Season 
Celery 84$16| 
Lettuce 91 9 
Cauliflower 8? 13 
Cabbage 70 30 
Carrots 70 30 
Potatoes 78 22 
Onions 47 53



860

Oniorm urn nl.y|i1cnl. CanmMntin tuv wiry toiul of "JoiiK day" typ» 
onions ouch aa Swoeb Spanish. Canada and Now York State do not have the 
climate to grow this type of onion even "in season." There are heavy 
imports all year around.

The "in season" shipments of Canadian vegetables to Northern Tier 
States is devastating. For example a market close to Canada, Buffalo, 
received 50,000,000 pounds of carrots in the five years ending 1982. 
During the same period New York State carrot growers shipped no carrots 
to Buffalo.

. On a national basis, especially during Canada's "out of season" 
period, the United States exports more vegetables than it imports from 
Canada. Even this position is changing. Up to 1981, the United States 
had a favorable balance in potatoes. In 1981, Canada exported more 
potatoes. In 1982 Canadian exports of potatoes exceed ours by better 
than 2 to 1. The same position is developing for carrots*

The Canadians are pragmatic and assign a high priority to farming. 
They admit that 'subsidies are paid. In the 9A8/82 issue of The Packer. 
Eugene Whelan, Canadian Minister of Agriculture said:

(producers receive aid) if the cost price return is 
below the cost of production and the crop does not return 
90 per cent of the last five years' average.

(A federal government program has been organized to 
reimburse the grower for this loss).

2.3 The advantages of matching the Canadian fast track surtax for
perishable products.
The Canadian fast track surtax is a flexible system. It is in its 

fourth year of operation and we know that it works. The Canadian 
experience is documented and available to us. Some pitfalls could be 
avoided. Even Canada would be hard pressed to call our surtax unfair 
since it parallels their system. Unlike tariffs, the surtax is only 
used when needed. In their zeal to help the growers, the Canadians have 
not conformed exactly to G.A.T.T. Article XIX. We would be willing to 
conform exactly.

2.4 The need for a United States strategy in agriculture.
The Canadian Agricultural Outlook Conference opened in Ottawa on 

December 7, 1981. December 7, -1941 is a date recorded in American 
History. We may have reason to remember December 7, 1981.

The Canadian Agricultural Outlook Conference was concerned with a 
strategy which has been developed to feed the world population, estimated 
to be 6.4 billion, by the year 2,000. Tnis planning is both amazing and 
frightening at the same time. It is amazing because it is being implemented 
now. It is frightening because, as time passes, it will have a major 
impact on United States Agriculture and the most likely result will be 
that the United States will have nothing in place to match the Canadian 
effort. Further, it is ironic that the Canadian Plan draws on the United 
States publication, Global 2000 Report to the President (Washington, D. C., 
1980).

The Canadian Flan is based on expectations of a rising domestic and 
international demand for .agricultural products. The straight-line Canadian 
approach to implement the Plan, commands both respect and admiration.
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In the 3 yearo from 1979 to 1982, with 1979 as the base year, 
Canada increased its carrot production to 195^ and onions to 1A3& It is 
inevitable that increased Canadian production will affect the United States.

Tho United States needs a plan to anticipate Canada's strategy.

2.5 An Additional role for the I.T.C.
Tho I.T.C. is capable and well informed. Small businessmen do not 

have the resources to keep well informed. Before small business groups 
petition for investigation, a long period of tijne passes. The initial 
damage can be devastating. Part of the I.T.C.'s effort should be 
reoriented to monitoring the r/iternational market place for possible 
trade trouble spots. The I.T.C. has access to many reporting sendees. 
A function of the I.T.C. would be to advise small business groups of 
what is happening and possible avenues of rodross. It is an approach not 
usually taken by a government agency but now is the time for innovative 
measures to solve our sagging position in the world economy.

3. Summary
The vegetable growers face a grim future. High expenses including 

high interest costs have made the vegetable grower vulnerable to failure 
within one crop year whereas the time frame formerly was five years. 
Many growers will do well to recover 50^ of their costs. The fast track 
surtax is needed to avoid more farm failures. The growers are not asking 
for an advantage. Their only interest is to be on an equal footing with 
Canadian vegetable growers.
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A SUMMARY OF 
GOVERNMENTAL ASSISTANCE PROGRAMS

AVAILABLE TO 
POTATO PRODUCERS, PACKERS, PROCESSORS, AND DEALERS

IN 
MAINE, NEW BRUNSWICK, AND PRINCE EDWARD ISLAND

Prepared for the 
Marketing and Trade Committee

by the

New Brunswick Department of Agriculture and Rural Development 
Prince Edward Island Department of Agriculture and Forestry

Agriculture Canada 
Maine Department of Agriculture, Food, and Rural Resources

March, «1982
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PROGRAMS TO ASSIST THE CANADIAN POTATO INDUSTRY
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5. Advantages of the Canadian Vegetable Grower

During 1982, the United States released two reports which were 
intended to settle the question of the competitiveness of Canadian 
potatoes with United States potatoes. The reports wore:

1. The Competitive Status of Major Supply Regions 
for Fall Harvested Fresh White or Irish Potatoes 
in Selected Markets. United States International 
Trade Commission, August 1982.

2. A Summary of Governmental Assistance Programs
Available to Potato Producers. Packers. Processors. 
and Dealers in Maine. New Brunswick, and Prince 
Edward Island, prepared for the Marketing and 
Trade Committee, March 1982.

Report #2 was a primary source used to evaluate the factor of 
subsidies in Report //I.

In general, the reports did not find that the Canadians had a 
competitive advantage. The researchers were professional in their 
approach but I disagree completely with their conclusions. The question 
arises, if I think that the researchers were so competent, why do I disagree 
with their conclusions? The reasons are fairly simple;

1. They did not distinguish the relative importance of 
each factor they considered.

2. They left out some of the most important factors or gave
thsm superficial coverage. 

3« The researchers are employees of government and are
especially sensitive to political pressures coming from
other components of government.

The population of the United States is approximately 230 million. 
The population of Canada is about 25 million. The relative competitive 
position of United States vegetable growers to Canadian vegetable growers 
is comparable to David and Goliath. We are David. To examine the 
rationale for this conclusion, we will review some of the factors which 
shape the trade between the two countries: 
The Role of Government

The Canadian government has established a high priority for agri 
culture. It is a national objective to feed the world V the year 2000. 
All agencies of government are sympathetic to this objective, and could 
not be more responsive. It is only necessary to compare the statements 
of Canadian Minister of Agriculture Vfnelan with United States Socretary 
of Agriculture Block to get the polar differences.

^ Tariffs. Non-Tariffs, and, Surtaxes 
Several months ago, Canada arbitrarily shut out United States bulk 

potatoes and referred to a treaty for authority. For mysterious reasons, 
we could not respond in the same way.

For United States growers to get a countervailing tariff in place, 
it is a long tortuous task. Even if granted, it is worthless if it is 
not large enough.

Canadian growers can influence the imposition of non-tariff barriers

22-616 0 83  22
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with the help of a friendly federal government. In the United States, 
it is a difficult task.

The Canadians have in place a fast-track-system of surtaxes for 
vegetables. This system is described in Sectionl. On October 15, 1982, 
a surtax was applied to onions in Western Canada. We have nothing to 
natch the fast-track surtax. The ITC report does not mention that, by 
itself, the surtax can keep United States vegetables out of Canada. Other 
factors become academic.

Subsidies
Summaries of Report ft2, mentioned at the start of this section, are 

part of the Appendix to 5. The full report is part of Volume II, Appendix C. 
The ITC attempted to compare the subsidy programs of the two countries. 
This approach is an impossible task. Many of the programs are not compa 
rable. Moreover, when the subsidies are further analysed on the basis of 
direct, indirect, and financial assistance the relationship becomes more 
tenuous. A statement in a prestigous Canadian publication, previously 
mentioned, establishes the Canadian commitmentA

Total federal spending on agriculture is estimated at 
$897 million for 1978-79, about 1.1% of total federal spending 
as determined according to the Statistics Canada classification 
system. The agricultural sector contributes directly only 
about 3% of the country's Gross Domestic Product and employs 
slightly less than 5$ of the nation's labor force.
x

There are Federal Canadian subsidies and subsidies granted by the 
provinces. It might be useful to look at some of the Federal subsidies:
I Title: Agricultural Stabilization Act 

Description:
Producers may make application to the Minister of Agricolture to 
request that their crop be "designated" for deficiency payments 
Eligibility:
Individual producers are eligible for assistance with maximum 
payments to apply according to criteria established by the 
Agricultural Stabilization Board.

II Title: Fruit & Vegetable Storage Construction Financial Assistance 
Description:
Assistance for construction of new storage or renovation of 
existing storage which will extend ,the storage period and/or retain 
quality of storable produce at an improved level. 
Eligibility:
Producer groups of 3 or more primary producers are eligible for up 
to one third of the total cost of the project but not to exceed 
500,000 for any single project.

1 
The national Finances. 1978-1979 (Toronto: Canadian Tax Foundation), p. 1.



867

III Title: Farm Credit Corporation Loans 
DnaorJpt.lon:
Tho Farm CrodH Corporation ia a Crown a/'.i>n«y oatabllnhixl 
to make loans to t'annoro at interest ratoo flxod uoml- 
annually on the basis of a six month bond market roturna. 
Eligibility:
Farmors aro eligible for loans up to $200,000 maxinium 
depending on collateral to back the loan.

IV Title: Advance Payments for Storage Crops 
Description:
Agriculture Canada agrees to pay the interest on loans 
to producers who as an association undertake to market 
their produce in an orderly marketing scheme through 
specified purchases and to repay the principal amount 
of the loan as sales are made. 
Eligibility:
A group of producers formed up into a legal organization 
to represent a significant portion of production in an 
area* 360 growers in P.B.I, and N.B. took advantage of 
the program in 1980.

These Federal subsidies give the Canadian grower a powerful advantage. 
Some provincial programs are even more generous. Volume II has a number 
of appendixes which have further details on subsidies:

Appendix P
The Canadian Agricultural Products Board and the Agricultural
Stabilization Act.

Appendix E
Canadian Federal Policies and Programs for Agriculture

Appendix F
Canadian Provincial Policies and Programs for Agriculture

United States - Canada Currency Exchange Rates
The 'Wall Street Journal1 ! of 12/3/82, reported & Canadian dollar ar 

being worth $.8061 U. S. It is likely that the currency exchange gives 
the Canadian grower an advantage. Quantifying the advantage would bo 
difficult,

We have no serious differences with the ITC Report. The exchange 
rate cannot be accepted at face value. Purchasing power in each country 
must be taken into account. Purchasing power could differ from the 
exchange rate because exchange rates of currencies are based only on the 
goods, services, and capital transactions traded between countries. These 
transactions are not a complete reflection of the total spactrum of goods 
and services in a society. Consideration must be given to comparable 
interest rates, building costs, union versus non-union wages, differing 
are accounting policies in each country, as well as many other expend 
itures.

'111" |«)1 11. I'-.M I r<H'l.nr ivtimol. I in il 1 anil tuiinl wlllinill. :u>.> l|'li I llj' cmui I'lornlil" 
diiO'i to II.. Tlirn: Wu:> i jmrlod In whirl* our umtr/'ji fi»lli:y liu>l ;l

bi>urJri# on ol.lior policy decision:) wil.li (l.ui.nl.i. Hit,t.<ir:i )ni|oi-l,,iiil. 
l,o I. lio llnll.ml .'>!.. iLu:i l)o|url.i!»nl. of 'il.at.u :i:i wi-ll a'' oMicr f.'4(<viiriiiit.iiit 

and aKonclotj will onLur into policy makln/: drct:)lon:i (

Canadian vegetable growers have a staggering advantage over their 
United States counterparts. Privately, we believe that they would be 
the first to admit it.
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Chairman GIBBONS. Thank you, sir.
Now we will hear from Congressman Oilman.

STATEMENT OF HON. BENJAMIN A. GILMAN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK

Mr. OILMAN. Thank you, Mr. Chairman.
Mr. Chairman, I want to thank you and the committee for taking 

the initiative today in arranging for this hearing, a hearing that is 
critical not only to the agricultural community in my own Congres 
sional District in the Hudson Valley of New York State, but 
throughout the Nation. It is important that options to our Nation's 
trade remedy laws be scrutinized, since many industries across 
America are unable to find successful redress from the laws as 
they currently apply.

I want to commend you, Mr. Chairman, for all of the efforts you 
have undertaken on behalf of the Congress in many international 
forums in attempting to find some reasonable mechanism for fair 
trade.

As you know, I have been working on a particular situation for 
the farmers in my own district who are currently suffering from an 
onslaught of Canadian fruits and vegetables. Other farmers, potato 
growers and carrot growers, particularly in the northern tier 
States along the Canadian border, have become involved of late in 
this group. These farmers are looking for ways that these problems 
can be overcome.

Mr. Chairman and members of the committee, I plan to intro 
duce legislation soon which will fashion itself after the highly effec 
tive Canadian fast track surtax provisions. It is my hope that in 
considering amendments to the trade remedy laws that your able 
subcommittee will look favorably upon this proposal.

I have invited Dr. Louis Vorzimer to be a witness today because 
he serves as our farmers' consultant and has developed an exper 
tise with regard to this issue. Dr. Vorzimer is also a constituent of 
mine from Hastings-on-Hudson and has gathered a great deal of in 
formation on the problems confronting the northern tier farmers, 
the New York farmers in particular, who have been experiencing 
an impact from Canadian fruits and vegetables which have been 
flowing into our market at depressed prices.

I believe that what Dr. Vorzimer had to say and what the farm 
ers have to say is important indeed, and I feel that Congress is 
going to have to address this problem in order to alleviate the 
present situation.

Mr. Chairman, again permit me to thank you and the committee 
members for arranging time for us. I am confident that after hear 
ing the testimony, and I hope that after reviewing the legislation 
that we will be introducing, that you will be able to respond to the 
outcry for help.

Thank you, Mr. Chairman.
Chairman GIBBONS. Thank you, Mr. Gilman. I thank both of you 

for coming here and for further sensitizing us to the problems of 
the farmer.
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Let me ask first of all some questions about Canadian subsidies. I 
am familiar somewhat with their fast track system. Are they subsi 
dizing carrot production and onion production?

Mr. VORZIMER. They have an extensive program of subsidies at 
both the federal and the province level. It is a very long list, Mr. 
Chairman, and perhaps you would like me to send to you a sum 
mary of the subsidies. They are really too long to mention.

Chairman GIBBONS. Well, I would like that, but could you men 
tion some of them, because sometimes I do not get a chance to read 
these things that come in late. Tell me what you remember off 
hand about their subsidies.

Mr. VORZIMER. Well, for instance, if an American vegetable 
grower wants to build a storage facility he has to go out and get 
the money and do it. In Canada, if three vegetable growers want a 
very effective storage facility, the Government will advance them 
up to a half a million dollars to build it.

Chairman GIBBONS. Is that a loan or a grant?
Mr. VORZIMER. That is a grant.
Chairman GIBBONS. A grant of up to a half a million dollars to 

build a storage facility for three farmers?
Mr. VORZIMER. Just three farmers. That is one of them.
In certain provinces such as Quebec, I think I mentioned to 

someone, the best thing that could happen to a person is to be born 
a farmer, because Quebec is by far the most generous. They will 
even subsidize irrigation, insurance. There is not anything that 
Quebec will not do. This is in addition to the federal programs.

Chairman GIBBONS. Why do the people in Quebec do that? What 
motivates them to do that?

Mr. VORZIMER. I think it is the form of government there, Mr. 
Chairman, which is more socialist in nature than the rest of 
Canada, and so they go further. But the other provinces really do 
quite well. They have crop insurance which is partly paid for by 
the government, partly by the farmers. There is nothing like that 
to compare in the United States. Almost anything you think of.

And of course, Minister Whelan mentioned that if a farmer finds 
he has too much production and he does not recover 90 percent for 
5 years, the government will make it up. And so the Canadian 
vegetable grower has a great incentive not to plow the vegetables 
under, because then he would get nothing, but to ship them into 
the United States at a very low cost and then go back to the gov 
ernment and say, well, we have not made pur production costs. The 
government will be very happy to furnish them the difference. 
That is what hurts.

Chairman GIBBONS. Is there no acreage limitation along with 
that?

Mr. VORZIMER. There are no limitations. I would presume that 
there are some budgetary limitations, but I do not think that has 
been a problem.

Chairman GIBBONS. Well now, those are obviously a violation of 
our countervailing duty laws. Has anyone tried to bring a case in 
that regard under our countervailing duty statute?

Mr. VORZIMER. Yes, Maine tried 7 years ago, and they are getting 
very weary of the whole process, because they do not have that 
much resources that they can just keep on trying. And that is part
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of the trade remedy. The $200,000 that they spent to try to bring 
about a change was really totally inadequate.

Chairman GIBBONS. I realize that for perishable crops a counter 
vailing duty is not anything other than a long-range discourage 
ment. It does nothing for the year in which the farmer had to bury 
his crop and eat it.

Mr. VORZIMER. That is right. Canada is light years ahead of us in 
being responsive to the farmer, and without even looking at some 
thing, we work on the basis that if Canada has it it must be good, 
because they have given attention to this years before we have 
even tried to do anything about it.

That is why we would be content with a fast-track surtax that 
they have without trying to get fancy and come up with something 
better. We would be satisfied with that.

Chairman GIBBONS. I assume you are an economist. Do you think 
all of these rather ridiculous practices that Canada has may have 
something to do with the fact that their dollar has slipped in value 
almost 25 percent in the last 4 years?

Mr. VORZIMER. I do not know that that really has such a great 
bearing, Mr. Chairman. I think that Canada has a small popula 
tion, maybe 25 million people. They have a lot of land that they 
have not put to work. The Japanese, the Germans are very good in 
manufacturing. The Canadians know that they have a very valua 
ble resource in the land, which is declining rapidly all over the 
world through poor care or saline problems. So they know they 
have something in that and so they have said as a national goal 
that they would further the productivity of the farms, give them 
every advantage.

And I think I read earlier that it is reflected in the statement 
that was made by Minister of Agriculture Whelan. He said: Pro 
ducers receive aid if the cost-price return is below the cost of pro 
duction and the crop does not return 90 percent of the last 5 years 
average.

They have made a commitment. They know where they can plan 
ahead and really do something for Canada that will help it.

Chairman GIBBONS. I am really talking about a whole collection 
of Canadian economic policy, including agricultural policy. I hate 
to see a country as rich in resources as Canada taking a nosedive, 
because they decrease our security as well as decreasing their own——

Mr. VORZIMER. That is true, Mr. Chairman.
Chairman GIBBONS. When they foul their economy up, and they 

certainly have done that in spades in the last few years.
Mr. VORZIMER. They he e not instituted very productive policies. 

Minister Trudeau, his petroleum policy has backfired because of 
the change in the world market, and that has created a great deal 
of instability.

Also, the effort to take over American companies has caused a 
flight of capital and other instability, which just makes up a poor 
economic policy.

Chairman GIBBONS. Their fast track system, would you describe 
for me again how it works?

Mr. VORZIMER. Yes, sir. Well, to put it very simply, the Canadian 
Government looks at prices for the last 3 or 5 years and they say,
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well, this is a benchmark price, this is what the average price 
should be. If it falls below that at the market, it will trigger a 
surtax to be an amount in the difference between the invoice price 
and the benchmark price.

It is an automatic process for certain commodities that are 
named. If the commodity is not named, on petition of the growers 
it is presented and acted on within 20 days. The named products 
are automatic.

They will check the invoices at the border and if they see that 
the invoice price is below the benchmark price, they will add a 
surtax. Now, that sounds very neat, except when it applies to us. 
When the Canadians ship over our border, they are shipping many 
things by consignment and many of the prices on the invoices, if 
we were to have a surtax system, are inflated so that they can 
avoid the surtax.

We would have to take other means, which we have determined 
already, to see that consignment shipments, which really flood the 
market—the price of 50 pounds of carrots could be $5 on the in 
voice, but meanwhile a telephone call to someone in the United 
States telling them, well, you only have to send us $3.

We have a means of taking care of that, several alternatives as a 
matter of fact, in our proposal.

We do not have the same problem as the Canadians because, 
again, they ship during our in-season. We ship mostly when they 
need the produce and there is no need to ship it on consignment, 
where you know that it is going to have a market.

Chairman GIBBONS. The named commodities, are those, lettuce, 
potatoes, strawberries and cherries, or are there other named com 
modities?

Mr. VORZIMER. Those are the named commodities. But we would 
have perhaps a different list of named commodities because of our 
special needs.

Chairman GIBBONS. These five items here——
Mr. VORZIMER. They have considered it to be the products that 

need the fastest action, and it is automatic. As soon as the market 
price dips below the benchmark price, then the surtax comes into 
play.

Chairman GIBBONS. It is automatic?
Mr. VORZIMER. Yes, sir.
Chairman GIBBONS. It is kind of like the European system, is it 

not, with a variable levy?
Mr. VORZIMER. Yes. Well, I think that the Europeans have their 

taxes in effect just about all of the time. The surtax is only in 
effect when the market price dips below the benchmark price.

Chairman GIBBONS. But it operates the same way. It is a govern 
mental perception of when the price is too low then kick up the 
levy at the border.

. Mr. VORZIMER. The end effect is the same.
Chairman GIBBONS. They do not include tomatoes in the named 

commodities?
Mr. VORZIMER. I beg your pardon?
Chairman GIBBONS. Are tomatoes in their named commodities?
Mr. VORZIMER. No. I do not think they have found that tomatoes 

. have been a problem with them.
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Chairman GIBBONS. The reason I asked that is that a couple of 
years ago I ran into them getting ready to slap some kind of surtax 
on tomatoes.

Mr. VORZIMER. You are right, Mr. Chairman, and not too many 
people know about it, but all the press says that the surtax was 
applied for the first time to onions last year. It is not true. The 
surtax was applied to canned tomatoes a number of years ago. But 
tliere has been no problem since. This is really the second time.

Chairman GIBBONS. Mr. Pease?
Mr. PEASE. Mr. Chairman, I only have one question. Do the Ca 

nadians ever complain about our subsidies? I read in the paper the 
other day where the PIK program for grain that we just put into 
effect this year is likely to cost $8 to $10 billion this year.

Do the Canadians consider that a subsidy? And does the cost of 
their subsidized program exceed that?

Mr. VORZIMER. Yes, sir, they do complain about us very often. 
The problem with that is that they consider things to be subsidies 
which are not direct subsidies to the farmer. They consider our Ex 
tension Service to be a subsidy, and control of water.

These things are somewhat removed from the vegetable grower. 
They help him, of course, except that Canada has the same thing, 
which they do not talk about, and that when the farmer cannot 
pay his mortgage, which quite a few in Orange County cannot do— 
they are desperate right now—it does not help them too much to 
know that they are getting a lot of assistance from the Extension 
Service and other advantages, but not at the bank.

Now, the Canadian grower gets more of the subsidies at the 
bank, and I must say that—you have noted that I respect the ITC. 
They are really a fine group, I think one of the best in Govern 
ment. But when they reported on the potato situation with Canada 
and Maine, I do not think they were too objective, because they 
compared subsidies and they said, well, you know, water, extension 
and all the rest, that is fine.

But they did not consider the relative impact on the grower him 
self. And it also is a fact that it is very difficult to compare unlike 
subsidies. Moreover, they did not take into account the fast track 
surtax that Canada has in place, which they can implement any 
time and stop the problem.

Maine, of course, tried that with a countervailing tariff and they 
got strapped for money. They weren't successful, and any other 
vegetable group that I know in the Northern Tier—they would not 
have that much money to begin with.

So there are differences which the International Trade Commis 
sion did not take into account, and I think that what we must do is 
have a system which is much less cumbersome, and the surtax is 
that.

Mr. PEASE. I think your point is very well taken. General, indi 
rect subsidies are quite different from farmer and industry-specific 
subsidies. And I think you have also made a valuable point regard 
ing the cost of pursuing remedies.

A lot of the remedy cases that are brought before our Govern 
ment now in the Commerce Department and the ITC are brought 
by large corporations which can afford $100,000 or $500,000 or
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whatever in legal fees, whereas the average farming cooperative is 
not in that kind of position.

Somehow, Mr. Chairman, I think in looking at the trade reme 
dies we need to figure out a way to make that system evailable to 
ordinary persons.

Mr. Please, let me ask one question along that line. When we 
had testimony a week or so ago from the Commerce Department, 
the testimony was that if a suit is filed, a countervailing duty suit 
or whatever, that the petitioner really does not have to have his 
own attorney; he does not have to do any work. He brings the com 
plaint. He gives some information on which the Commerce Depart 
ment can act. And that the department will, with its own re 
sources, go out and investigate and make a determination.

And we asked well, does it make a difference if an organization 
spends $100,000 for an attorney, and the answer was well, yes and 
no; that it may in the sense that there is maybe a little more infor 
mation provided, but that actually the Commerce Department—at 
least this witness—felt that the department would do an adequate 
job with its own resources of pursuing a complaint filed by an im 
pecunious potato grower or whatever.

Would you comment on that from your experience?
Mr. VORZIMER. Yes, Congressman Pease.
I think a parallel example is that if you want a patent, you can 

get a very expensive patent attorney and know that the thing will 
go through with protection in different features so that someone 
else will not infringe on it, or you can get a Government booklet 
for 25 cents and do it yourself. However, you can make a lot of mis 
takes, and nothing can come of the patent.

Now, as far as you being able to go ahead without legal help—I 
am putting it in very kind words—that has to be considered as a 
matter of opinion, because I went out of my way to talk to two at 
torneys of the ITC whom I shall leave nameless, and they thought 
it was quite impossible. And the $100,000 fee for a good tariff 
lawyer, they are the source, not me.

If you look at the different variations of the dumping law, the 
below-cost law, and know which path to take, then I would say that 
whoever can do that is a better man than I am because I find those 
intricacies quite difficult to fathom. The law works if you are rich.

Not so long ago, as a matter of fact toward the end of last year, a 
group of Florida citrus packers applied for relief from Brazilian 
orange juice. It was wonderful. They g^* it in 3 months. But I think 
if you look into that you find that they dl 4. not get a clerk in the 
office to arrange the whole thing for them. They got the best tariff 
attorney to help them, because they were precision plus. They 
knew the path to take, and they knew the nerves to press, and they 
did get it in 3 months. Maine has been trying for 7 years.

Mr. PEASE. Well, thank you. I think that is very helpful.
I am reminded of the great cartoon in the New Yorker a couple 

of years ago which showed a man consulting with an attorney. The 
attorney was saying, Yes, sir, I think the facts are entirely on your 
side. Now the question is, how much justice can you afford?

Mr. Chairman, I yield back the balance of my time.
Mr. VORZIMER. I think that is a good parallel.
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Chairman GIBBONS. It is a problem with the American judicial 
system.

Mr. VORZIMER. Yes.
Chairman GIBBONS. Or a characteristic of it, unfortunately.
Thank you very much. We appreciate it.
Mr. GILMAN. Mr. Chairman, Mr. Pease and the committee, we 

thank you again for your patience and indulgence.
Chairman GIBBONS. Thank you, Mr. Gilman. We appreciate it. A 

very interesting testimony. We look forward to seeing your bill and 
will see if we can adopt some of the provisions of it.

Mr. GILMAN. Thank you. We hope to introduce it at an early 
date, Mr. Chairman. Thank you.

Chairman GIBBONS. Our next witness is Richard Cunningham, 
appearing here in his individual capacity.

Mr. Cunningham, we welcome you.
STATEMENT OF RICHARD CUNNINGHAM, STEPTOE & JOHNSON, 

CHARTERED, WASHINGTON, D.C.
Mr. CUNNINGHAM. Thank you, Mr. Chairman.
I am almost suprised to be welcomed, as a practicing attorney, 

after that last interchange on legal fees.
Chairman GIBBONS. Well, I am one, too. I used to be. But I real 

ize the problems that we have in our system, and I think all law 
yers understand the problem.

Mr. CUNNINGHAM. Yes. I might——
Chairman GIBBONS. The problem is finding a solution.
Mr. CUNNINGHAM. Indeed. I might, before going into my testimo 

ny, just address that fact because I would concur that these are 
very expensive cases, and the $100,000 figure quoted may be a 
conservative figure if the case is a complex case.

I guess my view of it is that there are indeed some cases, what I 
would call the caught-red-handed type of case, where a satisfactory 
result could well be achieved without any counsel at all. I think I 
hear my fellow members of the bar quaking in the background as I 
say that. But that is not the typical antidumping or countervailing 
duty case certainly, and it is certainly not the typical case under a 
discretionary statute where political considerations and policy con 
siderations come into play. More typical is the case where legal 
help can make the difference.

Chairman GIBBONS. That is one of the are<*s that I hope we can 
bring under closer focus this year in legislation.

Go right ahead.
Mr. Pease.
Mr. PEASE. Since we started in that general discussion, I would 

like to extend it just a moment. I do not know what the solution is 
to the problem, but it occurs to me that we have here a system 
which requires a good deal of legal expertise. We also have a 
number of clients seeking help who have considerable financial re 
sources and can afford to pay it. And that, it seems to me, sets up a 
system where the attorneys charge very substantial fees to their 
clients for the specialized information they have. But the problem 
is what happens to the people in that system who do not have sub-
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stantial resources but who are injured nonetheless and need some 
assistance.

I think that is one of the things I would like to focus on as we 
consider these trade remedies.

Mr. CUNNINGHAM. Let me address that for just one moment, be 
cause I agree with you entirely, and I did some work last year with 
Senator Mitchell's staff on that very issue.

They were talking about an ombudsman concept at that point, 
which is a concept, I might say, which I endorse. One of the prob 
lems that gives rise to the large legal fees in a trade case—and 
mind you, it is a type of case in which if one reads the statute, one 
would assume that here is a government investigating agency 
which goes out and investigates to try to prove whether a violation 
has occurred or not—one problem is that there is not, however, an 
investigative or prosecutorial approach taken to these cases by the 
Government. It may well be that as a policy matter we conclude 
there should not be, but until there is an attitude on the part of 
the Government that they are investigators and enforcers rather 
than policy appliers or impartial, sometimes leaning to fair trade 
arbiters, it is going to take some effective legal work on the outside 
to get results.

Chairman GIBBONS. Go right ahead, sir. We are happy to hear 
from you.

Mr. CUNNINGHAM. Thank you, Mr. Chairman.
My name is Richard Cunningham. I am a member of the law 

firm of Steptoe & Johnson, Chartered. I have been working in the 
trade law area for over a decade, and my practice represents not 
only U.S. industries seeking relief, but also foreign companies de 
fending such cases.

I appear here not, however, to represent the views of any of 
these companies or of my firm, but rather to state my own views as 
a practitioner concerned about several discrete areas in which I 
feel these laws are not working properly.

My written statement, which I hope will be included in the 
record as a whole, deals with five such areas. I want to focus my 
remarks today on two of them.

The first I want to touch briefly on is one of those discretionary 
policy-oriented areas in the statute that we mentioned a moment 
ago, Mr. Chairman, and that is section 301.

Back in 1979 this Congress was presented with a series of GATT 
codes of fair conduct in international trade, and the question was 
quite logically raised: Are these glittering codes going to be of any 
use to U.S. industries that are afflicted with unfair practices by for 
eign governments? And the answer given was, by George, they are. 
We are going to have section 301 as an effective vehicle for enforc 
ing U.S. industry rights against unfairness in international trade.

Section 301, however, has been a great disappointment. It is very 
difficult, I think, to point to any substantial case brought under 
section 301 which has achieved an effective result for the U.S. in 
dustry. I am afraid that the basic problem is that this is a discre 
tionary statute in which the Federal Government is apparently un 
willing to put the teeth into it, to take the unilateral action, which 
is necessary to make foreign governments respect that approach to 
solving problems.
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The specialty steel case, which was brought last year, in which I 
might say I was on the defense side of the case so that I do not 
want to get into the merits of the case; but the specialty steel case 
does seem to me to represent very clearly the attitude of foreign 
governments toward section 301. And I know because I was repre 
senting the British in that case. I dealt with many of the Common 
Market officials in that case. Nobody in Europe believed at any 
time that the United States would be willing to invoke sanctions 
under section 301, nor did they fear the issue being taken to the 
GATT under 301 because they felt that they could get a favorable 
ruling in the GATT, and they were absolutely right. They were ab 
solutely right that the U.S. Government would not take it to the 
GATT. They were absolutely right that the U.S. Government would 
not impose unilateral sanctions. And indeed, the U.S. Government 
decided to turn it into an escape clause case, which I think was a 
very poor choice of remedies and amounted to a concession that 
section 301 just does not work, so let us turn to another statute. 
The Government did it, mind you, while saying in the same voice 
that this was a good case, that there were subsidies, and that U.S. 
industry was being injured.

The Government has been niors aggressive in taking the 
coLimor agricultural policy cases to the GATT, but has met with 
what I fear any observer who knows how the GATT operates would 
have predicted, as the result of those cases—namely that it is too 
sensitive an issue, so the GATT punted. And this happened even in 
the wh^at flour case, which is the one case which I am particularly 
familiar *vith because a friend of mine was very much involved in 
that before going into Government service. That was a very good 
case, a case in which there is not only an absolutely clear subsidy 
but a clear increase in the European share of world markets as a 
result of that subsidy. Yet the GATT reached the inexplicable con 
clusion that the increase in the European share of world wheat 
markets had nothing whatsoever u> do with, or could not be traced 
to, the susidies.

Whatever the reason for the failure of 301, it seems to me the 
remedy is fairly clear. What we need to do is think about limiting 
the President's discretion—not eliminating the discretion entirely, 
but limiting the President's discretion in cases where he finds 
there is a violation and the U.S. industry has been injured. I have 
suggested some specific aspects of that in my testimony.

Let me turn now to what I think is the single greatest failing in 
the U.S. trade law arsenal at the moment. It is a failing, ironically 
enough, in a statute which is otherwise working fairly well, which 
is the countervailing duty law. And the failing is that this adminis 
tration at least, and I suspect administrations before it as well, are 
simply unwilling to apply that law to upstream subsidies.

Let me make clear what I mean by an upstream subsidy. An up 
stream subsidy is a subsidy that is not given directly to the export 
er by the foreign government. Rather, it is given to an upstream 
company, a company which supplies to the exporter a major cost 
component.

I am going to give you two examples taken from recent cases in 
which I feel there were fairly clear upstream subsidies, but where 
the law was not applied to those subsidies. Both examples are
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taken from the steel cases, but this is an issue which applies also to 
fertilizers from Mexico, to leatherware from Argentina, to chemi 
cals, and to numerous other trade areas.

Let me first describe to you what was perhaps the key issue in 
all of the European steel cases last summer, and that was the 
German coal issue. It was the key issue because the failure to 
apply the countervailing duty law to a clear subsidy given in the 
way of reduced coal cost to the German steel producers completely 
changed the whole negotiating posture of that case.

About a decade ago the German steel producers owned their own 
coal supplies, their own coal production facilities. Those facilities, 
however, had become high cost because the coal seams were giving 
out, and they were outmoded facilities, outmoded mining facilities. 
The German steel producers, therefore, were becoming uncompeti- 
tive. An agreement was reached between the German steel produc 
ers and the German Government in which the coal-producing facil 
ities were taken out of the steel producers and put into a new cor 
poration owned partly by the German Government and partly by 
the steel producers themselves.

A series of contracts which nobody has ever disputed, which are 
on the record in the steel cases, were then entered into between 
the new steel company—excuse me—the new coal company and the 
German Government and the steel producers in Germany. The coal 
company would supply all of the needs of the steel producers, and 
the steel producers would be required to buy their coal from the 
coal company. The coal company would sell it to them at a price no 
higher than coal world market prices, even though it meant that 
the coal company was selling at a loss, well below cost of produc 
tion, which it did in every year except 1975,1 believe.

The effect of that was very clear. The German steel producers, 
which absent this arrangement would have had to pay substantial 
ly higher than world market prices, got woiid market prices and 
became competitive in their coal costs again.

Countervailing duties were not applied. It was argued that since 
the price was no lower than world coal prices that it was not a sub 
sidy, ignoring the fact that the whole thing had been arranged to 
get the price of coal for the German producers down to world 
market prices, to relieve them of the inefficiency of their coal facil 
ities, and that the German producers could not go out and get that 
coal elsewhere anyway because they were required to buy from 
Ruhrkohle, the coal producer.

Very similar are the Korean cases, where Korea has a govern 
ment-owned basic steel producer, Pohang Steel or POSCO. That 
steel producer sells basic steel products to the finishing companies 
that make nails, that make wire rope, that make pipe and tube and 
then sell those finished products to the United States. POSCO re 
ceives substantial subsidies from the Korean Government. Those 
subsidies would not go directly to the pipe and tube manufacturers 
or directly to the nail manufacturers, but they would go instead di 
rectly to those manufacturers in terms of lower wire rod costs for 
the nail producer—wire rod is 70 percent of the cost of producing 
the nail—lower cost semifinished rounds to the pipe and tube ex 
porter.
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Again, Commerce refused to countervail against these subsidies 
that were indirectly given, because they were upstream subsidies. 
The reason given was—and the one I will cite is the nail case—that 
Commerce found that the nail producers imported approximately 1 
percent of their wire rod supply from an outside source, which of 
course had to meet the POSCO low wire rod price. And the Com 
merce Department said well, that just shows that the POSCO price, 
even though it may be below cost, even though it may be artificial 
ly low, is no lower than other available prices, ignoring that those 
are not really available prices; that the alternative sources repre 
sented only 1 percent of the total wire rod supply, and, of course, 
such alternative producers would have to meet the POSCO price.

What is happening here, I think, is fairly clear. It is that the 
Commerce Department is unwilling to go upstream and will bend 
over backward to avoid going upstream. I have heard it said—I 
cannot confirm that it is true—but I have heard it said that this is 
put of fear that countervailing against upstream subsidies would 
jeopardize U.S. exports of oil-derived chemicals and fibers. Certain 
ly a statute could be devised, however, which would allow us to 
countervail in the clear cases of German coal and Korean nails, but 
which would leave untouched—it would not frustrate—our exports 
of oil-based products. Our so-called oil subsidy is really a generally 
applicable lower price of oil which affects the entire economy. It is 
not industry-specific. And certainly it is a very different matter 
from the industry-specific benefits which I have discussed, and can 
be treated differently under our laws.

I have suggested in my testimony that a three-part criterion 
should be applied, that Commerce should be required by statute to 
countervail an upstream subsidy, first, where the subsidy results in 
the charging to the exporter of a price lower than would have been 
charged absent the subsidy; second, where the price charged to the 
exporter is lower than the price at which the item in question is 
freely available to that exporter in that country in the same or 
larger quantities and with the same or better quality and terms; 
and third, where the subsidy is not of general applicability but 
rather benefits a specific industry or group of industries.

Regardless of whether the Congress sees fit to take that particu 
lar approach, however, I think it is imperative that the upstream 
subsidy issue be addressed. And if it is not addressed, I think we 
are going to find countries around the world, governments who are 
becoming more sophisticated in their understanding of U.S. trade 
laws, subsidizing in different ways, in upstream ways, to fit this 
clear loophole in our law.

Chairman GIBBONS. Let me interrupt a moment to say that your 
testimony is excellent, and I want to assure you that as one person 
I intend to try to get at that problem in this legislation this year.

Mr. CUNNINGHAM. I am delighted to hear that, sir.
Chairman GIBBONS. So pour it on.
Mr. CUNNINGHAM. I am delighted to hear that, sir.
I think that it is not necessary to be overly Draconian here. I 

would suggest that we go only one step upstream, for example, ini 
tially. If, for example, there is seller A who sells to company B 
which then sells to company C which then sells to the exporter, I 
can understand the Commerce Department saying that that is a
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maze we do not want to get into. That is not what is happening, 
however.

Chairman GIBBONS. It can be just a paper maze with no sub 
stance to it.

Mr. CUNNINGHAM. That is right. There are practical problems 
here. I would be the last to deny that.

Chairman GIBBONS. Yes, 1 understand that.
Mr. CUNNINGHAM. But we certainly can deal with them in an 

artfully contrived statute. I would be delighted to work with the 
staff in any way I can to help you.

Chairman GIBBONS. We will invite your cooperation. 
:- Mr. CUNNINGHAM. I am not going to deal in my oral testimony,
• unless the committee would like to ask questions, with my views on 
nonmarket economy imports where I made some specific sugges 
tions.

Chairman GIBBONS. I would like to have those. You are obviously 
a well-qualified witness, and I would like to listen to you on that.

{ Mr. CUNNINGHAM. Well, I have an approach to nonmarket im-
l .ports or a view of nonmarket economy imports which some of my
\ fellow practitioners have characterized as a "fair rules of the
] game" approach. And some of them say what we need is an injury-
' based approach.

1 disagree with that. The problem of nonmarket economy imports 
is that application of laws based on the assumption that a producer

; has real costs and real prices is impossible when we deal with im 
ports from a company whose prices and costs are either set by or 
drastically affected by pervasive Government intervention in the

, economy.
Nevertheless, we do have a situation where U.S. producers may 

be doing everything we want an American company to do in terms 
of becoming more efficient, in terms of reducing its costs, yet be 
undersold by a producer who, because of Government intervention,

j doesn't have to pay attention to costs and prices, or to profits.
, There is, in my view, no realistic way to measure costs and prices 
in a Communist country, and the approach which the law current 
ly takes—to look at surrogate producers and hypothetical plants in 
countries where the product is in fact not produced—seems to be 
an exercise in fantasy. I* certainly does not set clear rules for the 
foreign exporter, nor does it enable the U.S. industry to decide 
whether it has a good case to bring or not.

I think we need a rule which establishes a clear pricing stand 
ard. I think we also need a rule which gives the foreign exporter

•an ability—that is, a Communist country exporter—an ability to
•sell in the United States provided it does not sell at a price which 
.we can clearly say that no free market exporter can meet.

Now, I support Senator Heinz' bill for those reasons. It is in my
view a liberal trade bill. It gives the Communist country the bene-

v fit of the doubt. It says, you can sell in the United States if you do
j-npt undercut the price of the lowest priced imports from a free
market producer who sells here in substantial quantities. Yet that

^bill, I can say unequivocally from many years of practice in a
number of nonmarket economy cases, would provide more—and
certainly more certain—relief for U.S. producers than any weapon
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now in the arsenal of U.S. trade laws applicable to Communist 
countries.

In particular, I would hope that this committee would not be in 
fluenced to concentrate on discretionary remedies such as the cur 
rent section 406 as a remedy for imports from Communist coun 
tries. I was involved in the largest of the section 406 cases, the Rus 
sian ammonia case. The producers of ammonia will be testifying 
here later on today. We disagreed about many things in that case, 
but one thing I can assure you that we agree on is that section 406 
is a nightmare where no one can ever be sure how the case is going 
to turn out, because the politics, both domestic and international, 
overwhelm all merits in the case.

I hope that the committee will not go that way, but will instead 
seek to establish a liberal but clear standard of pricing, because it 
is pricing that is the problem with imports from nonmarket econo 
mies.

Chairman GIBBONS. Would you have as a trigger of that 
injury——

Mr. CUNNINGHAM. I think it should be set up so that there would 
be a clear injury test. I do not think you could simply have a pric 
ing standard which is applicable even though there is no injurious 
impact on a U.S. industry. I think you must have an injury test, t 
think it should be conceptually like the antidumping and counter 
vailing duty law, except that the test of pricing must necessarily be 
different.

The other area in my testimony that I had not planned to cover 
today, but again I could answer questions on, is the escape clause, 
where we have just finished a case for Harley-Davidson and have 
gone through all of the agonies which I can assure you a practition 
er goes through in the escape clause.

I was encouraged by that case. I think, however, it would be a, 
mistake to read too much into it as a major turning point in escape 
clause policy at the administration level, although I will say this: I 
do think that the Harley-Davidson case, motorcycles, suggests, and. 
I hope the suggestion is true, that this administration is amenable 
to granting relief in escape clause cases where there is a strong 
program by the domestic industry which can make that industry 
competitive after the temporary import relief has expired.

I think that is where escape clause needs to be aimed, and if the 
Harley-Davidson case points that way, and I think it may well 
point that way, I think that it is a very constructive turn in U.S. 
escape clause policy.

[The prepared statement follows:]
STATEMENT OF RICHARD 0. CUNNINGHAM

Summary
The purpose of this testimony is to call attention to the following areas in which 

current U.S. trade laws are ineffective in providing relief to U.S. industries:

I. SECTION 301

The current statute simply does not work, for two reasons. First, the Administra 
tion in certain important cases—notably the specialty steel industry's case against 
subsidized European imports and the carbon steel industry's case alleging an agree 
ment between the EC and Japan on steel volume—has been unwilling to take effec-
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tive action. Second, where important cases have been taken to the GATT—most sig 
nificantly in the area of EC agricultural subsidies—the GATT dispute resolution 
procedures have proven ineffective.

I therefore urge that the President's discretion in these cases be limited. Where 
the USTR investigation concludes that a violation has occurred and that U.S. pro 
ducers have been adversely impacted by that violation, the President should be re 
quired to impose tariff or quantitative limitation sanctions unless he determines 
that the national interest of the United States would be adversely affected by such 
actions. The President should, however, be given the authority to suspend the sanc 
tions pending negotiations with the relevant foreign countries or pending the con 
clusion of GATT dispute resolution proceedings, provided the President determines 
that such suspension will not materially worsen the competitive position of affected 
U.S. companies.

II. ANTIDUMPING AND COUNTERVAILING DUTIES

These laws are, in the main, working fairly well. However, several problems call 
for legislative attention:

A. Nonmarket economy imports.—Cannot be dealt with effectively under present 
laws. Where exporters from such radically different economic systems sell in the 
U.S. market, it is necessary to impose an arbitrary pricing standard of some sort. 
The standard set forth in Senator Heinz's legislation—the lowest price at which 
market economy imports are sold in the U.S.—is one which is liberal enough to 
allow active trade with the socialist world, yet it would greatly increase the protec 
tion available to affected U.S. industries.

B. Protective orders.—Have greatly increased the ability of petitioners to partici 
pate effectively in the investigative process, but argumentation over the issuance 
and terms of each order often unjustifiably snarls the process. The following re 
forms are needed:

1. Commerce should publish a standard protective order form, together with de 
tailed rules and criteria for the release of data under such orders.

2. Each person submitting information should submit, along with that informa 
tion, any proposed variation from the standard form or criteria.

3. All protective order issues would be resolved within 21 days after submission of 
the data.

4. In-house counsel should be granted access to data under protective order.
C. Upstream subsidies.—Are not effectively reached under present law. The coun 

tervailing duty law should be amended to provide that subsidies given to firms 
which sell directly to an exporter are countervailable where:

1. The subsidy results in the charging to the exporter of a price lower than would 
have been charged absent the subsidy, and

2. The price charged to the exporter is lower than the price at which the item in 
question is freely available to that exporter in that country in the same or larger 
quantities and with the same or better quality and terms, and

3. The subsidy is not of general applicability, but rather benefits a specific indus 
try or group of industries.

HI. SECTION 201—THE ESCAPE CLAUSE

It is my hope that the recent decisions by the ITC and the President in 
Heavyweight Motorcycles represent a major change in the effectiveness of this stat 
ute. A majority of present ITC Commissioners now apear to reject the "recession as 
a single cause' analysis which led to the negative decision in the automobile case. 
The President's acceptance of the Commission's duty recommendation suggests that 
this administration may be willing to grant relief in those cases where the petition 
ing industry has a credible program to become fully competititive with the imports. 
It does not mean that an industry which is seriously injured by imports, but which 
does not have a program which promises to achieve full competitiveness, can obtain 
relief. Congress should consider whether it wishes the escape clause to be applicable 
to the latter situation.

Statement
My name is Richard 0. Cunningham. I am a member of the Washington law firm 

of Steptoe & Johnson, Chartered, where I have practiced international law for more 
than fifteen years. During that period, I have both prosecuted and defended cases 
under the antidumping and countervailing duty laws and under sections 201, 301 
and 406.
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As this Committee is aware from previous testimony I have given, I feel strongly 
that the laws dealing with unfair import practices—the antidumping and counter 
vailing duty laws and section 301—should be enforced impartially and nonpolitical- 
ly, and that effective relief should be given wherever the unfair practice is found to 
have injured U.S. producers.

With respect to the escape clause, I feel that it should be used sparingly. U.S. in 
dustries which are undertaking effective programs to achieve competitiveness 
should be able to obtain temporary relief while they complete those programs. 
There is an open policy issue as to whether temporary protection should be given to 
major cyclical industries where the unemployment consequences of import surges 
are high, but where there is no question of programs to achieve cost competitive 
ness. In no event, however, should this statute become a generalized vehicle for pro 
tection of declining industries.

Finally, let me briefly reiterate my view on Section 406 of the Trade Act of 1974. 
It should be repealed. The result of any case under that statute depends 99 percent 
on political ideology and diplomatic considerations and only 1 percent on merits. 
Moreover, the law has proven totally ineffective as a vehicle for U.S. industries 
seeking relief from communist country imports. Anyone favoring the retention of 
this statute should be required to prosecute or defend a case under it with no assist 
ance from tranquilizers, ulcer specialists or psychiatric counselling.

With these general viewpoints in mind, let me turn to some specific areas in 
which statutory revisions should be considered. Of these, the most pressing need is 
that real teeth can be put into Section 301.

I. SECTION 301

This statute should be given top priority in the arsenal of U.S. trade remedies for 
unfair foreign practices. Four years ago, the Carter Administration persuaded Con 
gress to approve some of the most sweeping trade concessions in U.S. history—in 
cluding major duty reductions—by emphasizing that our GATT trading partners 
had agreed to comprehensive codes of fair conduct in international trade. There was 
a good deal of skepticism at that time over whether there would be any effective 
means of enforcing those fine-sounding codes. The Administration's answer—loud 
and clear—was that Section 301 created a viable method of enforcement and that it 
would be applied vigorously. Things have not turned out that way.

As it now stands, Section 301 is proving to be totally ineffective as a vehicle for 
enforcement of U.S. rights under GATT in the most important single area—foreign 
government subsidies. The foreign countries against whom cases have been directed 
obviously view Section 301 as no threat whatsoever. This is readily apparent from 
even the most cursory examination of the two main efforts which out government 
has launched to utilize this statute as a vehicle for enforcement of the Codes.

First, we have a series of cases aimed at the Common Agricultural Folicy of the 
European Community. These include wheat flour, pasta, citrus fruit', and several 
other products. The cases are obviously well-founded, since the CAT' is a blatant 
combination of subsidies, export promotion, and import restrictions. Yot all of these 
cases are failing miserably. Recent testimony to that failure lies in the U S decision 
to "fight fire with fire" rather than relying on the Section 301 proceedings, as exem 
plified by the use of U.S. subsidies to take the Egyptian wheat flour market away 
from the Europeans.

Second, the section 301 case challenging subsidized exports of European specialty 
steels has proven equally ineffective. At the end to the investigation, the U.S. Trade 
Representative grandly announced that it had concluded as a result of its studies 
that European specialty steel exports are subsidized and that those subsidized ex 
ports to the U.S. are injuring the American specialty steel industry. However, in 
stead of imposing sanctions or even taking the case to the GATT, the decision was 
made to initiate a Section 201 "escape clause" c A as a vehicle for eventually plac 
ing quotas on imports of specialty steel from Europe (and, it might be added, from 
all other sources as well). This is a terrible trade law precedent. It constitutes noth 
ing more nor less than a confession that Section 301 c^ues not work. And, from the 
standpoint of the domestic industry, it postponed relief for at least six more months. 
During this time at least two specialty steel producers have gone out of the busi 
ness.

Nor is the problem limited to Section 301 cases brought under the GATT Subsi 
dies Code, The Code on Government Procurement has provided very little in the 
way of benefit to U.S. producers, in part because Section 301 proceedings do not per 
form anything like the function of a bid protest under U.S. procurement law. And 
in the recent case brought against Japan by the American Iron & Steel Institute,
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the Administration was unwilling to negotiate quantitative restrictions even where 
it agreed that the EC-Japan agreement alleged in the petition did in fact exist.

The problem with Section 301 is that the Administration has been unwilling to 
take action which would be vigorous enough to convince our trading partners that 
we mean business about enforcing fair trade. In my view, what is needed in most 
cases is the unilateral imposition of sanctions by the United States when the 
USTR's investigation concludes that the alleged violation has in fact incurred and 
that U.S. companies have been adversely impacted. The President has the authority 
to impose such sanctions under present law, but the Administration is obivously un 
willing to invoke that authority. If Section 301 is to remain on the books, what is 
needed is a limitation of the President's discretion—a statutory enumeration of cri 
teria which he must apply and, if the criteria are satisfied, a requirement that he 
impose certain specified types of sanctions. I propose the following:

1. Where the USTR investigation concludes that an unfair practice has occurred 
which adversely impacts a U.S. industry, the President should be required to impose 
tariffs or quantitative restrictions on imports from the offending country, unless he 
specifically finds that this would be contrary to important national interests of the 
United States.

2. At the same time, the President should be required to initiate a GATT dispute 
resolution proceeding or to commence negotiations with the foreign government.

3. The President should have authority to suspend the tariffs or quantitative re 
strictions pending the outcome of the GATT proceeding or the negotiations, pro 
vided he determines that such suspension will not materially worsen the competi 
tive position of the affected U.S. companies. In addition, a suspension during bilater 
al negotiations should be limited to 90 days duration.

4. Where a GATT proceeding ends in a negative decision, the previously-ordered 
import restrictions whould be lifted, and the President would have 90 days to deter 
mine which of the following actions to take:

(a) re-impose the import restrictions and enter into compensation negotiations 
with the affected foreign government;

(b) provide assistance to the affected U.S. industsry to compensate for the failure 
to obtain relief; or

(c) institute proceedings under another trade statute.
It is essential that the President not have the option of simply doing nothing in 

the event the GATT proceeding and/or negotiations fail. If U.S. industires are to be 
left with no remedy even after the USTR has found injurious unfair practices, for 
eign governments will continue to give no credibility to Section 301 and the GATT 
Codes will be increasingly ineffective.

II. ANTIDUMPING AND COUNTERVAILING DUTY LAWS

At the outset, it should be noted that the investigative processes of the Depart 
ment of Commerce and International Trade Commission have dramatically im 
proved in the last two years. Investigations are now more thorough, questionnaires 
more detailed, and the use of in-house accountants has produced much more reliable 
data. The improvement is especially marked at the Department of Commerce, 
where investigators now regularly travel to the foreign country from Washington to 
perform the verification of questionnaire responses—a function formerly hand'ed in 
an often slipshod fashion by Embassy personnel in the country from which < ie ex 
ports emanate. Finally, the use of protective order procedures has enabled counsel 
foe petitioning U.S. industries to be of substantial assistance to the Department in 
its investigations.

Nevertheless, there remain some serious problems areas in the enforcement of 
these laws.
A. Determination affair value in nonmarket economy cases

At present, the antidumping law is not applied in any meaningful manner to im 
ports from communist countries (so-called non-market economies" of "state-con- 
trolled-economy countries"). The Commerce Department has been following regula 
tions adopted under the old Treasury Department regime, which produces totally 
unpredictable results unrelated to any economic reality. In essence, Commerce seeks 
to base fair value on prices charged by a producer of the same product in a country 
whose stage of economic development is deemed to be equivalent to that of the com 
munist country. This analysis of comparable level of economic development is a 
wholly illusory exercise. Moreover, the Department has the option of declaring that 
there is no producer located in a country of comparable economic development, at 
which point it enters into a phantasmagorical "analysis" of what it would cost to 
produce that merchandise in some country deemed to be comparable in economic



development to the communist country, even though such merchandise is not in fact 
produced in that country!

The consequences of these provisions have been as follows. First, very few cases 
are leading to meaningful relief from communist country imports. Second, a peti 
tioning U.S. industy has no way of determining in advance whether it has a merito 
rious case. Third, the forcing exporter has no way of determining at what price he 
should sell his merchandise in the United States without violating the antidumping 
law. And finally, the Department is free to reach almost any result in a given case, 
and thus can mold the result to the diplomatic and/or political necessities which it 
may perceive at the time.

What is needed is a clear and objective standard, even if that standard is an arti 
ficial one. The nature of imports from communist countries, in fact, makes it neces 
sary to invoke an artificial criterion. There is simply no way of determining accu 
rately the prices and costs of transactions in a non-market system. The legislation 
introduced last year by Senator Heinz seems to be a reasonable attempt to develop 
such an objective standard. Under the Heinz bill, imports from non-market economy 
countries would be held to be unfairly priced if they were sold in the United States 
at a price lower than that of the lowest-priced imports from free market countries. 
Enactment of such legislation would provide predictability of results, improve the 
chances of U.S. industries for obtaining relief, yet at the same time provide a rela 
tively liberal opportunity for nonmarket economy producers to export to the United 
States.
B. Protective order rules

The protective order concept has been a major step forward in the enforcement of 
these laws, noted above. However, two serious problems have arisen.

First, the Department of Commerce and the International Trade Commission 
have refused to permit in-house counsel to obtain access to data under protective 
order. The consequence of this interpretation is that a company which wishes to 
bring a case using its own in-house counsel is disadvantaged, and may even be 
forced to hire outside counsel at substantial expense. In view of the high cost of an- 
itdumping and countervailing duty proceedings, this rule is unfair and should be re 
versed by legislation which clearly requires the disclosure of protective order data to 
inhouse attorneys.

The second problem is that disputes over the availability and form of protective 
orders are consuming preposterous amounts of time and effort, and are delaying the 
disclosure of information to petitioners' counsel. In view of the tight time limits im 
posed on Commerce's investigations, 1 such a delay works greatly to petitioners' dis 
advantage. To deal with this problem:

1. Commerce should publish a standard protective order form, together with de 
tailed rules and criteria for the release of data under such orders.

2. Each person submitting information should submit, along with that informa 
tion, any proposed variation from the standard form or criteria.

3. All protective order issues would be resolved within 21 days after submission of 
the data.
C. Upstream subsidies

In a series of cases decided over the past year, involving European steel, Korean 
nails and other products, the Department of Commerce has bent over backward to 
avoid imposing countervailing duties for so-called "upstream" subsidies. In order to 
understand this issue, consider the following situation. The Government of Korea 
gives subsidies to a producer of wire rod. The wire rod is not itself exported, but is 
instead sold to producers of nails at a price which is artificially low because of the 
subsidies received by the wire rod producer. The nail producers then make the wire 
rod into nails (note that wire rod represents 70 percent of the cost of the average 
nail) and exports the nails to the United States. The price of the nails is thus artifi 
cially low, not because of subsidies given to the nail producers, but rather because of 
"upstream" subsidies given to the wire rod producer.

Over and over again, Commerce has sought ways to avoid countervailing against 
such "upstream" subsidies. This reluctance to countervail is presumably attributa 
ble to Commerce's desire not to endanger U.S. exports of petrochemicals and petro 
leum-based fibers which have been alleged to benefit unfairly from the exporters'

1 As I have stated on numerous previous occasions, those tight time limits work to the disad 
vantage of petitioners, because when Commerce does not have time to develop the facts fully 
and to refute contentions advanced by the foreign exporter, the likelihood is that they will err 
on the side of greater leniency.
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ability to buy petroleum at prices which are below world levels because of U.S. Gov 
ernment policies.

This consideration need not prevent the application of countervailing duties to im 
ports of German steel, Korean nails and the like. A statutory provision could be 
narrowly written in such a way as to exclude from the definition of an "upstream" 
subsidy any program of general applicability, as opposed to programs directed to 
specific industries. I suggest that Commerce be required to impose countervailing 
duties to offset subsidies given to a firm which sells directly to the exporter 2 where

1. The subsidy results in the charging to the exporter of a price lower than would 
have been charged absent the subsidy, and

2. The price charged to the exporter is lower than the price at which the item is 
freely available to that exporter in that country in the same or larger quantities 
and with the same or better quality and terms, and

3. The sudsidy is not of general applicability, but rather benefits a specific indus 
try or group of industries or a specific geographic area.

III. SECTION 201—THE ESCAPE CLAUSE

In counselling clients seeking relief from imports, I have always been extemely 
reluctant to recommend proceeding under the escape clause. One reason is the his 
toric reluctance of both Republican and Democratic Presidents to order import 
relief, even where the petitioning industry was planning major changes to become 
competitive with imports. Secondly, the ITC's interpretation of the causation stand 
ard in the 1980 Motor Vehicles case—where the Commission looked at "the reces 
sion" as a single cause and not surprisingly found it to be a greater cause of injury 
than the increased imports—made it very difficult even to get past the initial 
hurdle in a case brought during an economic downturn.

Nevertheless, I have finished prosecuting a Section 201 case on heavyweight mo 
torcycle imports. I recommend that Harley-Davidson Motor Company bring that 
case for two reasons:

First, we had an unusually strong case of injury and "substantial cause", with the 
numbers being such that loss of sales imports substantially exceeded any decline in 
market demand.

Second, Harley-Davidson not only had an extremely impressive program to make 
itself competitive with the Japanese, it had already made substantial progress in 
implementing that program. Indeed, Harley had already reduced it break-even point 
by 40% when the surge of Japanese imports forced a suspension of most of Harley's 
programs.

As the Committee knows, the ITC recommended five years of increased duties be 
ginning at 45 percent, and the President accepted that recommendation with only 
minor modification. I find this result highly encouraging as a possible turning point in 
escape clause policy, both at the ITC phase and at the Presidential review level.

In the Commission's decision, Chairmand Eckes and Commissioner Haggart 
appear to have rejected the recession-as-a-single-cause analysis used in the auto 
mobile case. I would hope that the Senate Finance Committee, in confirmation hear 
ings on the three new Commission nominees, will inquire closely as to their posi 
tions on this critical issue. If, however, it appears that the Commission might return 
to it previous interpretation, I would favor amending the statute by inserting a spe 
cific prohibition against considering a recession or a decline in demand as a specific 
"cause" of injury. I do not favor an elimination or reduction of the "substantial 
cause" criterion.

The President's acceptance of the ITC relief recommendation—the first time that 
has happened—is, in my mind, even more encouraging for supporters of an effective 
escape clause. As we argued the case in the interagency review process, it was clear 
to me that the factor which was most influential in our favor was Harley-Davidson's 
impressive competitiveness program and the likelihood that Harley could become 
fully competitive with the Japanese when relief expires in five years. I hope that 
the decision in our case signals that an industry with a credible, effective competi 
tiveness program can obtain relief under Section 201.

There is no evidence, however, that the escape clause can provide relief for an 
industy—even an important one with large employment—which is being seriously

2 I.e., this proposal would take only one step "upstream", and would not reach a subsidy given 
to firm A, which reduces its price to firm B, which thus is able to reduce its price to the export 
er. To go more than one step upsteam would greatly exacerbate the administrative difficulties. I 
would therefore urge initial legislation limited to one step upstream, addressing the issue of fur 
ther steps if it proves necessary to do so.
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injured by increasing imports, but which cannot claim to have programs which will 
make it fully competitive after relief expires. The Committee would do well to con 
sider whether it wants the escape clause to cover that situation as well.

Chairman GIBBONS. Mr. Cunningham, I am going to read your 
testimony. I appreciate your coming here to help us with this prob 
lem.

Do you think that there is any way of getting at the targeting 
problems we are running into with Japan and with other countries 
through our countervailing duty law?

Mr. CUNNINGHAM. Parts of them I think we can. I do not think 
that the countervailing duty law is well equipped to deal with pro 
tection of the foreign producers by sheltering the market through 
import restraints—in other words, where they are sheltered in 
their early years of development.

Chairman GIBBONS. Yes, I understand that. That is a subsidy of a 
sort. It is a subsidy by excluding someone from the market.

Mr. CUNNINGHAM. It is indeed.
I despair of success in the effort to prove to the Commerce De 

partment what the amount of that subsidy is, however.
Chairman GIBBONS. We are going to get around to that in a few 

minutes.
Let me tackle it right now. You know we have moved the coun 

tervailing duty laws out of Treasury, after almost a century of no 
progress, and we have put them over in Commerce and they seem 
to be operating a little better. But I am still worried that there is 
more political influence, and I do not mean political influence in a 
who-knows-who type of way, but from the top in our Government 
from the State Department and from other agencies than there 
ought to be.

I cannot prove it. I just feel it. I am thinking about moving the 
unfair practices dumping and countervailing duty cases, out of 
commerce and putting them in an agency that is more isolated 
from political influence—something akin to the International 
Trade Commission.

I do not want to jump to any conclusions about Commerce's en 
forcement of these laws, but we have agreed that subsidies are 
unfair trade practices. We have agreed to this almost 100 years in 
this country, and we have agreed to it under the GATT and under 
the Subsidies Code for a long, long time, and yet we do not seem to 
be getting effective enforcement of those laws against the subsidiz- 
ers.

I am trying to find ways of making those laws more effective 
within the framework of the General Agreement on Tariffs and 
Trade.

Mr. CUNNINGHAM. I am torn in my views on that particular——
Chairman GIBBONS. It tears me, too, but go ahead. I would like to 

hear you rip a little while.
Mr. CUNNINGHAM. I am torn, because over the past 2 or 3 years 

there has been such marked improvement in the enforcement of 
the antidumping and countervailing duty laws.

Chairman GIBBONS. Agreed.
Mr. CUNNINGHAM. And I guess I am inclined to the view that 

one ought to wait just a bit and see if that improvement continues, 
perhaps nudge them a bit to continue. But on the other hand, it is
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certainly true, and it is particular true in the big cases, that there 
are those in this and any administration who say—and it is not an 
unrespectable position—that where a case is so big that it has a 
substantial effect on the economy and on our international rela 
tions that we have to be creative—and I say that with a somewhat 
sinister tone deliberately—in looking for a solution to those prob 
lems.

I would also say, however, though, that many U.S. industries 
want those creative solutions. It has always been my view—and 
having talked rather tough on steel a moment ago, let me turn it 
around a bit—it has always been my view that the steel cases last 
year were aimed by the industry at getting a quantitative negotiat 
ed solution, rather than at really getting those antidumping and 
countervailing duties. That is a personal view and nobody in the 
U.S. industry has ever said it to me.

Chairman GIBBONS. I agree with you there, and I have told the 
steel industry that. They disagree. But I am not real sure about 
that.

Mr. CUNNINGHAM. I think they must. I think one cannot say 
that, well, we brought these cases but we really did not bring them 
to get the relief under the statute, we brought them to get some 
thing else. One cannot say that.

Chairman GIBBONS. We are already beginning to see some inter 
esting downstream injury to other American industries because of 
the settlement of that steel case. Mr. Krist follows you. I have to 
ask him some questions about that. We already have petitioners 
before this committee suggesting we change the law because of the 
way the steel settlement has impacted their particular segment of 
the steel industry and some things downstream from that.

Mr. CUNNINGHAM. I guess, to return to the point of taking it out 
of the Commerce Department and putting it in an independent 
agency, I would be more inclined myself to try to deal with the spe 
cific areas, such as upstream subsidies, where policy considerations 
appear to have produced distortions in the law, rather than, at this 
time at any rate, taking it out of Commerce and putting it some 
where else.

Chairman GIBBONS. Well, when we get through reorganizing the 
trade functions no one may recognize anything, after we get all the 
furniture shuffled around> if we ever do.

Mr. CUNNINGHAM. I confess I have not got that reorganization 
quite straightened out in my head.

Chairman GIBBONS. You are not out of step. Neither does any 
body else.

Mr. CUNNINGHAM. I will say one thing on that, however. And 
this is again a view that I have coming out of the steel cases last 
year: that there is a strong argument to be made for a single trade 
policy entity within the Government. There were some real stress 
es in the steel cases between the Commerce Department and a 
number of other agencies in the Government, which I think ham 
pered the processing of those cases.

Chairman GIBBONS. Well, these stresses are natural. Were the 
. stresses good or bad in the final outcome?

Mr. CUNNINGHAM. I think they were bad. I think they were bad 
because in a big case like that there is an opportunity—let me
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case to try to play one trade agency off against the other. It is not 
often that one can be successful in doing i..,at. There was close to a 
success last year in the steel cases.

Chairman GIBBONS. Well, you have made some very good sugges 
tions here. I am going to turn you over to Mr. Schulze now.

Mr. SCHULZE. Thank you, Mr. Chairman.
I agree that your testimony has been most valuable and we 

thank you. The longer these hearings go on, the more my mind and 
emotions are being pushed in the direction of a Department of 
Trade with some form of relatively strong reciprocity powers.

Do you have any thoughts on that?
Mr. CUNNINGHAM. I am glad you mentioned that, because it is a 

point that I had wanted to make in response to Mr. Gibbons' rais 
ing of the targeting issue. I think we ought to do two things. I 
think we ought to make the countervailing duty and dumping laws 
as strong and nondiscretionary as possible.

But I also think we must realize that the world is becoming a 
very complicated place in terms of trade. The antidumping and 
countervailing duty laws are never going to deal effectively, in my 
view, with foreign cartelization, nor are the U.S. antitrust laws ac 
tually, nor will they deal with sheltering of foreign industries from 
imports in their early years. Nor can they really deal effectively, I 
think, with preferential procurement practices abroad and with the 
infinite variations in use of standards and customs classifications 
to protect industries and to foster industries and to give them an 
unfair advantage.

And the more I think about that, the more I do think that reci 
procity in some form or other is going to have to be the answer. I 
think that the difficult question, the terribly difficult question 
there, is how much discretion must you have in a reciprocity stat 
ute?

It seems to me that a reciprocity statute has to, if it is to be ef 
fective, allow the U.S. Government, where it sees a case of unfair 
ness that is not addressable under any of the laws that I have just 
mentioned, to take reciprocal action. But the issues are complicat 
ed enough, and I think we know little enough about them, that I 
would be loathe to require in all cases that the President take 
action.

But I think, on targeting particularly, whatever that means, it 
certainly means a complicated set of nontraditional ways of foster 
ing a particular industry which gives that industry a competitive 
advantage over U.S. industries. In dealing with that sort of thing, 
we have to have a flexible statute, and I think reciprocity is the 
only way to get at it for the long run.

Mr. SCHULZE. I thank you for that answer.
It seems to me that we are spending an awful lot of time talking 

about symptoms, and they are extremely complicated. And we have 
got to give somebody the opportunity to use discretion and some 
common sense and say to a foreign nation, you are out of line and 
automatically we are going to impose something, a tariff or a sur 
charge. Or perhaps it should stay away from calling it a penalty, 
but just to try to keep some sort of a level playing field.
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I think your point is well taken on a little more force in the im 
position of remedies, and with the President haying only the discre 
tion to say, halt, this is not in the national interest. And quite 
frankly, if we i"o some of these things I am of the opinion that 
many of the smaller problems will go away. If a foreign nation or 
exporter is aware that we have mechanisms to level the playing 
field and that they will be used, our problems will diminish great 
ly. So perhaps we can head in that direction.

I again thank you for your testimony.
Mr. CUNNINGHAM. I nope we can head in that direction, Con 

gressman.
Chairman GIBBONS. Let me ask you, Mr. Cunningham, on the 

reciprocity proposal, would you limit reciprocity just to unfair 
trade practices as a start? Because, if you open up reciprocity to 
everything, I do not know whether you might have created more 
problems than you have solved.

Mr. CUNNINGHAM. Well, there is a Pandora's box problem here, I 
agree with that. You and I might differ, I and Mr. Schulze might 
differ, when we say unfair trade practices, what that means.

Chairman GIBBONS. I am speaking generally about subsidies and 
dumping.

Mr. CUNNINGHAM. No, I would not, I would not limit it to that, 
because I really think that if we are going to get at targeting, I do 
not think it is subsidies or dumping. That is not the problem we 
are talking about. If we are saying that we need reciprocity to get 
at targeting—and I think we do—then we have to define reciproc 
ity, we have to define unfair practices, more broadly than that.

Chairman GIBBONS. What would prevent us from defining in the 
statute that the protection of markets and the preferential pur 
chasing practices are subsidies? We could define it in the statute.

Mr. CUNNINGHAM. I would wholeheartedly endorse that. It may 
be that eventually, because of the complexity of the world, we will 
have to have some sort of generalized reciprocity statute. I would 
hope that we would not take that step immediately. I hope that we 
would feel our way cautiously in this area.

Chairman GIBBONS. Well, that is the reason why I said,-would it 
not be a good idea to limit reciprocity to the unfair trade practices?

Mr. CUNNINGHAM. Right, but define the unfair trade practices.
Chairman GIBBONS. Yes, and I would define in the unfair trade 

practices as a part of the countervailing operation such things as 
artificially insulating the market during development stages, pref 
erential purchasing arrangements within the country, subsidized 
loans to a group of companies or a company developing a product- 
all of those things that are not generally available.

I do not know why we could not define in the countervailing 
duty statute those things as being subsidies. They are subsidies in 
my mind. I do not know why we could not classify them as subsi 
dies.

Mr. CUNNINGHAM. Well, if you defined them as subsidies and 
deal with them through the countervailing duty statute, the 
remedy that you get is a duty to be imposed. Putting aside for a 
moment the quantification problems and the like, one of the things 
that you are not dealing with there is competition in export mar- •' kets.
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Chairman GIBBONS. Yes, in third markets. I realize that that is 
not an adequate solution, and that is where we have to find some 
better mechanism.

Mr. SCHULZE. If the gentleman would yield.
Chairman GIBBONS. Yes, I would be happy to yield to my friend.
Mr. SCHULZE. Along this same line, somewhere w* have got to 

allow some discretion and perhaps use the term 'threat" rather 
than "injury," and just sort of feel our way along. We all would 
like to see Utopia, but you are right, we have got to crawl before we 
can walk.

But I think that if we do progress in that direction we can cut off 
a lot of the problems that are going to be popping up over the hori 
zon, and perhaps make our job and Trade and STR and Commerce 
and the rest of them, make their jobs all a lot easier.

Mr. CUNNINGHAM. Could I interject one specific point here in 
this discussion, because I think it is an important one. And it has 
to do with the preferential procurement issue. I was involved in the 
work leading up to the negotiation of the procurement code. One of 
the main movers for that was the domestic electrical equipment in 
dustry, which is foreclosed from most foreign markets for power 
transformers and steam turbine generators and the like.

And we got a procurement code, but it was a code in which each 
foreign country was allowed to exempt whatever, literally what 
ever, purchasing agencies they wanted to exempt. And everybody 
around the world exempted their utilities, the national utilities, 
from the requirements of the code.

We have got a situation in the world right now where that par 
ticular industry is at a crucial juncture, where they have had a 
decade of lean years in the purchasing of power and transmission 
equipment. The U.S. market now is starting to turn up. Foreign 
producers around the world are going to be jumping into that U.S. 
market and trying to get it, and doing it from the base of totally 
protected home markets.

It is a major economic situation which we are going to have to be 
careful to deal with, and I would hope that in addition to one clear 
remedy, which is effective antidumping enforcement in that area, 
that we would also make whatever effort we think is appropriate 
to get at those discriminatory procurement policies of foreign gov 
ernments, which are now exempt under the GATT procurement 
code.

Chairman GIBBONS. Good point.
Well, we have a vote on, unfortunately, and it is a rather impor 

tant vote. Maybe we had better break at this time. We appreciate 
your coming here today and working with us. We invite you to con 
tinue working with us.

Mr. CUNNINGHAM. I would be delighted to do so, and thank you 
for giving me the time to state my views.

Chairman GIBBONS. Thank you.
[Recess.]
Chairman GIBBONS. Our first witness is Mr. Gottschalk.
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STATEMENT OF ROBERT M. GOTTSCHALK, NEW YORK, N.Y.
Mr. GOTTSCHALK. Thank you, Mr. Chairman. Thank you for the 

opportunity of being here.
My name is Robert Gottschalk. I am a partner in the law firm of 

Robert M. Gottschalk. I have been engaged in the practice of trade 
law for approximately 30 years and have had the opportunity of 
gaining some experience which I hope will be relevant to your sub 
ject of inquiry.

In the steel battles, I have been representing European compa 
nies since 1971, when the first actions were brought against stain 
less steel wire rod. So I have been able not only to have had the 
experience of working with the Treasury Department, but also 
with the Commerce Department, and to see the difference between 
the two and perhaps to discuss this difference as part of a very 
brief presentation so as not to overtax your very heavy schedule.

I think it is important to take a look at practice under our coun 
tervailing and our antidumping statutes and I an ing to start at 
the very beginning which is the bringing of a com], .nt.

The reason the system does not necessarily work well in facilitat 
ing the initiation of proceedings derives from the basic fact that 
the trade statutes are not nationally well known. The bar itself, 
the attorneys, are very much responsible for this. When we discuss 
the extremely high fees of attorneys in this field, it stems in part 
from a lack of competition. If attorneys throughout the country 
carried out their obligations properly, they would know as part of 
their equipment and their preparation for their clients in tvery 
city in this country . v~t the trade laws are and that they, as coun 
sel, have as a responsibility to bring for their domestic clients the 
actions that are necessary to protect them.

The fact is, that there is a pervasive ignorance throughout the 
country. We can get this message across through the bar associ 
ations and it can certainly be done by the Department of Com 
merce through lectures throughout the country, or by the Small 
Business Administration or other agencies.

But that is one of the major failures across this country. The 
small company in Toledo, Ohio, finding itself the subject of some 
unfair trade practices, does not even have a local consultant who 
will know what the trade laws are about. So before we get to 
changing the statutes, we really have to look at some of the inher 
ent problems as we face them under the existing statutes.

The burden of preparing the petition is not an overwhelming one 
under the current statutes. We had a rece.nt decision which clearly 
laid out the obligations of Commerce to assist in the preparation of 
a petition.

This is quite important. Once the current ^statutes are better 
known, and it is understood that a petition, wm>h initiates the in 
vestigatory efforts of the U.S. Government, can fk- prepared rela 
tively simply, relatively inexpensively, and with the" assistance of 

Jche U.S. Government, we will have taken one of the major .steps to 
""making these laws more effective.

IThis is an area of ignorance which can be cured. If it is cured 
and done properly, the existing legislation will be understood to be 
quite good.
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Suggestions have been made about transferring the process from 
the Department of Commerce to another agency. I will give you my 
experience with the transfer from Treasury to Commerce. It was 
not overwhelmingly favorable because in effect the same people 
came over from one department to the other. If you now transfer it 
to a third agency, we may see exactly the same phenomenon. You 
may simply be emptying out a whole section uf the Department of 
Commerce and moving it to another agency which will have an 
other name.

I think the Commerce Department may also have been vilified 
improperly as a result of policy decisions which were made which 
were extrinsic to the Commerce Department. The steel cases, clear 
ly were among the major cases of the last 20 or 30 years. Yet the 
Commerce Department s actions in those cases were made invisible 
by a subsequent agreement which many of us in the trade field felt 
was inevitable, but flawed for many reasons.

We have to keep in mind, however, that prior to that agreement 
the Commerce Department had done a superb job. Remember I was 
on the other side of the table, defending the cases. In the counter 
vailing duty cases, findings of substantial margins of subsidies had 
been made by the Commerce Department and were ready to be put 
into final form. Moreover, injury would have been found and duties 
would have been applied.

On the antidumping side, substantial margins of dumping had 
been found against a number of industries and a number of coun 
tries, which also would have been reflected in increased tariffs 
which would now be visible in their effect and their impact.

But what happened in effect was that an agreement was conclud 
ed and the Commerce Department became invisible as to the effort 
it had made over a very long period of time. Moreover, this was the 
third time this had happened and not the first.

The first series of steel cases was terminated by the first trigger 
price system. The second series of steel cases was terminated by 
the second trigger price system, and the third by the European 
Community agreement. In every one of these three proceedings, as 
I can tell you, since on the defense side we worked hard to defend 
them, the Commerce Department was superb in its evaluation of 
its role and the performance of its task. And the results for the 
American industry would have been highly satisfactory, if there 
had not been intervening agreements.

And if in fact the Commerce Department had gotten the credit 
for what it had achieved, the discussion of transferring it to an 
other agency might be taking place under a different atmosphere. 
So while I am not a natural defender of the Commerce Department 
by professional position, I can tell you that it is easy to misunder 
stand how successful its efforts were and how capable were the 
staff who were involved in the proceedings.

Chairman GIBBONS. May I interrupt you there? I am not criticiz 
ing the Commerce Department for its professionalism. I am criticiz 
ing the fact that I think overriding political influence finally set 
tled that case, and I frankly am one who wished it had been litiga 
ted out and the chips have fallen where they may.

Mr. GOTTSCHALK. Mr. Chairman, if I could give you the alternate 
scenario. If the case had been in another agency, the results would
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have been the same. The intervention came at the level of the 
White House.

Chairman GIBBONS. I understand that. That is exactly what I am 
talking about.

Mr. GOTTSCHALK. Whether these complaints had been withdrawn 
from a third agency or from the Commerce Department, it would 
have finally made no difference at all.

I agree with you. I think it was a regrettable result. But the 
mechanism by which it was terminated would not have changed if 
you had another agency.

Chairman GIBBONS. Well, I am thinking about taking some of the 
Presidential type of discretion out of these unfair practices, be 
cause, frankly, it does worry me the way these cases have been 
compromised out. I think it breeds contempt for the process and for 
law.

Mr. GOTTSCHALK. I agree with you. I think that the pressure for a 
settled solution exerted by the American industry bears an enor 
mous responsibility in the final result.

Chairman GIBBONS. Some segments of the American steel indus 
try.

Mr. GOTTSCHALK. I will apologize. That is a correct statement. 
Some segments, significant segments, from the day they filed their 
complaint were looking for another result than a final solution to 
the complaint itself. I think they were prepared for a settlement on 
the European front from the day they filed their complaint. And it 
engendered enormous cynicism, since the amount of effort required 
on all sides to reach that point was, to say the least, significant.

I am not sure what the cure is, because again the President and 
the White House or the Special Trade Representative did not act 
under any particular legislation. It was behind the scenes pressure 
which resulted in a withdrawal of the complaint. And I do not 
know how we can guard against that unless we make a complaint 
incapable of being withdrawn, which is certainly not something I 
am recommending.

Chairman GIBBONS. Well, we are talking now about unfair prac 
tices, ones that the Europeans have agreed to, we have agreed to, 
the Japanese have agreed to, all the civilized world has agreed to 
as being unfair practices. What worries me, if we cannot enforce 
the laws against unfair practices, unfair practices will continue to 
increase, and the whole system will finally blow itself up.

Mr. GOTTSCHALK. Maybe, Mr. Chairman, 'there ought to be a 
point of no return—that a complaint may not be withdrawn after a 
certain number of findings have been made. This would remove 
this kind of maneuvering behind the scenes to reach a result which 
may be very harmful to the United States.

Chairman GIBBONS. That is a good point. After a case has been 
made that there is subsidy, the case just has to be decided.

Mr. GOTTSCHALK. That may well be the ultimate answer.
Chairman GIBBONS. I am really looking to people like you, who 

have had experience in practicing this kind of law, for suggestions. 
And that is why I appreciate your 30 years of experience.

Put yourself in my position. I am one of those ignorant lawyers 
from way out in the boondocks that never had a trade case. No
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client ever brought one into my office. I am not sure any client I 
ever had ever was that influenced by a trade practice.

I am trying to sit up here making reasonable laws on a very com 
plex matter. So we need your help, Mr. Gottschalk.

Mr. GOTTSCHALK. One of the points of view that I wanted to 
make as clearly as I could is that there is a misunderstanding in 
the community at large about trade laws in general, that on one 
side you have a complainant representing a domestic industry and 
on the other side you have the foreigners.

I think that is a totally erroneous view of our trade statutes. I 
feel you have Americans on both sides of the statute. If it is mis 
read, misinterpreted, misapplied, made vengeful, made too harsh, 
made too arbitrary, the counterpart to benefiting the American in 
dustry is hurting the American on the other side—the transporter, 
the dock worker, the importer, the transformer, the final\ user, the 
seller and possibly our exports.

So my view over the 30 years is that whenever we look at trade 
legislation we are looking at two American concepts: how adequate 
ly and properly to protect the domestic industry; and the other one, 
how adequately to protect the rest of the American population 
against an improper result for the industry.

Looking at it as if it were a foreign other side distorts the view 
which we have of the legislation. Though I think the American in 
dustry should be protected against unfair trade practices, I do not 
think it should be protected against unfair trade practices to 
punish foreigners, because that is the wrong end of the horse.

Chairman GIBBONS. I agree.
Mr. GOTTSCHALK. But in balance with the other American inter 

ests.
Chairman GIBBONS. My view is that if we allow the unfair trade 

practices to grow by failing to enforce the laws that we have 
agreed to, we perhaps have created a bigger problem than we start 
ed out with.

Mr. GOTTSCHALK. Clearly.
I would like to address myself to one of the greatest flaws in the 

application of the trade laws as they exist today. Assume we were 
going down a highway in a car and a policeman stopped us and 
told us we had just received a speeding ticket for going over the 
speed limit. We asked him what the speed limit was and he said it 
was 50 miles an hour, and you said, but I cannot see it posted any 
where, and he said, it is not, we just decided today that it is 50 
miles an hour. We would have some objection to that.

Chairman GIBBONS. Yes.
Mr. GOTTSCHALK. But in the Commerce Department, both in anti 

dumping and particularly in countervailing proceedings nobody 
knows what the heck the rules of the game are. Officials make 
them up, often, as they go along. And this makes it impossible for 
foreign manufacturers who are respectful of American laws to 
comply with our legislation as it exists.

Chairman GIBBONS. Let me ask you a lawyer question. Is there 
any service that attempts to codify these, where do you do your re 
search on things like this?

Mr. GOTTSCHALK. All of the trade cases are published, so we are 
able to read them. But that does not help us very much.
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I will give you an example. As more fully described in our writ 
ten statement, in the countervailing duty cases, changes were 
made by the Commerce Department in what was a countervailable 
subsidy, ad hoc, right there, at that time. If you do this, it is impos 
sible for a foreign country to comply with that legislation.

There was no rulemaking, there were no hearings, there were no 
proposed changes. There was just a simple implementation of a 
change right then and there. We were told, that is what our think 
ing is now, and that is what we are going to do, this now is a coun 
tervailable subsidy.

This is not the proper way for us to maintain our laws. So what I 
am really saying is that the rules of the game by which we deter 
mine what is a sale below fair value, which the adjustments are 
proper in making a calculation, should be so clear that a foreign 
enterprise can easily comply with them.

In countervailing duty, the same predictability should exist for 
foreign governments. We should outline which type of government 
assistance given by a foreign government will be deemed to be a 
countervailable subsidy in advance, not later on. And if the Con 
gress can be of assistance in doing this, in requiring at least that 
no changes be made without hearings by the appropriate agency, 
then we have half a chance of permitting countries which are sym 
pathetic to our problem able to see what they are doing and to 
gage what they are doing in terms of our domestic legislation.

This is something that is lacking. Every time we have a new case 
and we show up at Treasury in its own time or Commerce, we 
cannot tell our clients what rules will be applied that time. So this 
is an area which requires your help.

Chairman GIBBONS. That is a lawyer-like question, but it goes to 
the very heart of whether our laws are workable or not. How do 
you suggest we do that? Should we try to make the statutes so defi 
nite—is it the problem of the statute, that it is too indefinite?

Mr. GOTTSCHALK. The question is a superb one. The answer is 
much more difficult. If we attempted to make the statute so precise 
in an area which has such fluidity to it, such as government assist 
ance, we may either overkill or underkill. We constantly run into 
countries more imaginative in the countervailing duty field.

I am not an expert on legislation and its process, so I have some 
difficulty in advising you as an expert on how to do this.

It is clear however that the administrative agency, should be 
forced to publish its rules, make them clear, and not be able to 
change them without appropriate hearings. Now whether this is a 
function for legislation, I do not know.

Chairman GIBBONS. Has that ever been done in any of your 30 
years of practice?

Mr. GOTTSCHALK. No.
Chairman GIBBONS. Well, how as a lawyer do you ever figure out 

what the rules are down there?
Mr. GOTTSCHALK. You guess them based on your last experience 

and pray like hell. That is all we are able to do.
And again, if we go back to our original thought that we would 

like to have more lawyers become familiar with this field——
Chairman GIBBONS. I agree with you there, and perhaps if the 

process were more lawyerlike they would become familiar with it.
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They would probably just say, well, you know, that is some arcane 
practice and I will only have one of these cases in a lifetime. There 
are no good lawyerlike guidelines as to how to attack it, so the best 
thing I can do is to try to associate my client with some Washing 
ton law firm, and bingo, there it goes.

If I were practicing law in Tampa, Fla., today and somebody 
walked in and said, hey, I am really being slaughtered by foreign 
imports, that is the first thing I would do. I would go right around 
to my friends and find out if they knew a good Washington lawyer 
who could handle the case for me or handle it for my client, be cause——

Mr. GOTTSCHALK. We had a judge in New York who said the two 
best bankruptcy attorneys in the world were the one who had a 
great deal of experience and the one who knew nothing, because 
the one who knew nothing at least learned what it was.

In this field there are top many mysteries, and that is inexcusea- 
ble in terms of our domestic and international obligations.

Mr. PEASE. Would the Chairman yield?
Chairman GIBBONS. Certainly.
Mr. PEASE. I think this is excellent testimony. In my view there 

is no substitute for somebody who is practicing in the field. If an 
attorney in Tampa, Fla., or Toledo, Ohio, were to write to the Com 
merce Department and say, I have decided to try to establish my 
practice in the trade field, send me what you can that would be 
helpful to me, what sorts of things could you get or would you be 
likely to get from the Commerce Department?

Mr. GOTTSCHALK. A congratulatory letter. I think he might re 
ceive the statutes and the regulations. I think that is about all he 
would receive.

There has been a minimal number of writers in the field. He 
might look through their works. But, by and large, at this stage 
there is very little that he would receive that would enable him to 
do it. I think in part that is due to what we have just been discuss 
ing.

Mr. PEASE. You have suggested that requiring hearings before 
changes in—I hate to say rules because they are not formal rules— 
but interpretations or whatever, would be helpful. Do you think it 
would be worthwhile for us as a Committee in the statute to re 
quire the Commerce Department to establish by formal rule the 
criteria by which countervailing duty decisions are made or anti 
dumping cases are made?

Mr. GOTTSCHALK. Yes, indeed. Yes, indeed. I think that would 
make a significant contribution. If the standards by which they 
judge a case or they evaluate the facts are required to be stated in 
writing, and any modification not be made without some prior 
hearings, it would be a significant assistance to the field.

Mr. PEASE. I thank the Chairman.
Chairman GIBBONS. Mr. Gottschalk, I see you break your testimo 

ny down into really two main categories: One you have classified as 
being positive recommendations; and the other one is harmful rec 
ommendations. I want to assure you that we are going to put your 
entire testimony in the record, including the outline of contents.

And I will make every effort to study it myself and ask my staff 
to study it, because we have got to find better ways of handling
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what I think are the big upcoming problems of the future, these 
nontariff barriers that really are subsidies, and just unfair predato 
ry trade practices that we have all agreed to outlaw. The trouble is 
there just has been no enforcement, or little enforcement of these 
laws, and not coherent enforcement of these laws on our side. If we 
do not do it nobody else is going to do it.

Mr. GOTTSCHALK. I think, in very short summary, if we assist in 
the bringing of the actions when they are warranted and make it 
known how it can be done, if we clarify how our laws are applied, 
and if we depoliticize the final results, we will have accomplished 
the maximum that we ought to be doing right now.

I do not think that the legislation as it exists is in bad shape. I 
do not. I think that the problem lies in how we are applying it and 
in how we make it available to our industries in a timely fashion.

[The prepared statement follows:]
STATEMENT OF ROBERT M. GOTTSCHALK, NEW YORK, N.Y.

Introduction
Mr. Chairman and Members of the Committee. My name is Robert Gottschalk. I 

am senior partner in the Law Offices of Robert M. Gottschalk, P.C., 1350 Avenue of 
the Americas, New York, New York 10019, 212-977-8230. Our firm's clients consist 
principally of foreign business concerns. I have represented foreign clients involved 
in trade remedy proceedings for more than 30 years and would wish to share with 
this Committee some of the perspectives which I have gained on the evolution of 
these proceedings. My comments are directed principally tothe expense, time and 
predictability of the current countervailing duty and antidumping proceedings—the 
issues which the Chairman has repeatedly identified as the principal focus of these 
important hearings.

The current unfair trade remedy proceedings reflect a steady shift over tinso away 
from an investigative and towards an adjudicative model, with the most dramatic 
changes being made under the international Antidumping and Subsidies Codes and 
the Trade Agreements Act of 1979 (the "Act") which enacted the codes into domes 
tic law. The natural consequence of the greater involvement of the public and the 
trade bar in the resolution of trade disputes has been greater transparency and pre 
dictability to the proceedings. It has also meant, however, considerably more ex 
pense to the parties and, frequently, through the enhanced appeals process, a more 
attenuated timetable for relief. Any reforms or changes in the trade laws contem 
plated by this committee should recognize this inevitable tension—between the 
laudable goals of openness and full party involvement on the one hand and the 
equally desirable goals of limited expense and time on the other.

Unfortunately, quite a few of the proposals advanced before this subcommittee to 
date, respectfully, either ignored this relationship and would serve several goals, 
e.g., openness, to the serious detriment of others, e.g., time and expense. Other rec 
ommendations, while couched in the guise of improving the process, would simply 
change the basic equities of the law, to favor one party over the other, often in a 
manner inconsistent with our country's international obligations under the codes 
and the GATT.

While my testimony today does not permit me to discuss the risks inherent in all 
of the recommendations, I would like to address some of the more troublesome pro 
posals.

First, however, I would like to try to identify a few areas where, based on three 
years of experience under the Act, I feel some improvements may be made. The few 
recommendations which I discuss below would generally greatly enhance the effec 
tiveness of the law without unnecessarily altering the careful balance now struck 
between openness and access on the one hand and limited time and expense on the 
other.

22-516 0-83——24
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I. POSITIVE RECOMMENDATIONS

A. Enhance access to unfair trade remedies
Commerce and the ITC do an extraordinarily effective job with limited resources 

to help petitioners initiate, to investigate, and decide the merits in trade remedy 
proceedings. Unfortunately, large segments of the American business community, 
especially those dominated by smaller business concerns, may remain unaware of 
the ready availability of the antidumping and countervailing duty proceeding's as 
potential remedies against unfair trade practices on the part of their foreign com 
petitors.

Several steps should be taken to enhance the business community's access to, and 
awareness of, the unfair trade laws.

First, Commerce and the Small Business Adminstration^should be instructed to 
undertake a massive program of outreach to the nation's businesses letting them 
know to the types of relief available and the means of availing themselves of that 
relief. This message should be conveyed at industry convocations, in fliers accompa 
nying routine correspondence from each of these agencies, and in remarks by the 
President and other senior Adminisration officials.

Second, to ease further the expenses of initiating an investigation, the United 
States Trade Representative ideally, or Commerce, should be directed to establish a 
unit having no function other than to solicit, to help prepare, or to self-initiate, 
where appropriate, unfair trade remedy petitions. This unit should be separate from 
those units charged with administering the trade remedy laws so as to avoid any 
appearance of conflict. But the unit should be adequately staffed so that it might 
monitor trade statistics to identify areas of potential unfair trade practices and 
might be readily available in each region of the country to answer inquiries and 
help prepare the necessary documents to initiate the process of securing relief.

Third, Commerce should be required to develop and maintain the library mandat 
ed by sec. 777(aXD of the Tariff Act of 1930,' which was intended to serve as a com 
plete and handy resource for petitioners and respondents alike. This library should 
contain not only all of the antidumping and countervailing duty statutes and regu 
lations, but copies, digests, and indices of all trade remedy proceedings, current 
trade and industry statistics, and whatever else might prove valuable to interested 
companies and their counsel. The existing facilities at Commerce, when recently ex 
amined, fell short of this standard.

Fourth, trade associations should be encouraged to consider taking a leading role 
in bringing unfair trade remedy petitions where appropriate. Many of the difficul 
ties encountered both by petitioners and respondents under past remedy proceed 
ings stemmed from the mulitplicity of individual companies in particular industries 
seeking substantially identical relief under similar sets of facts. One can only 
wonder how much more smoothly, and less expensively, the carbon steel proceed 
ings might have progressed, for example, if the petitioners were the American Iron 
and Steel Institute instead of separate domestic steel producers. Consideration 
might even be given to having individual company petitioners set forth in their peti 
tions any efforts they may have made to have the action be brought by an associ 
ation or group of similarly situated companies.

B. Streamline the investigatory process
The Act and its legislative history are replete with indications that the unfair 

trade remedy proceedings are meant to be informal investigations and not full adju 
dications. The Act is explicit that the rules of the Administrative Procedures Act 
otherwise applicable to hearings (5 U.S.C. §§ 554-557) do not apply to anitdumping 
and countervailing duty proceedings (sec. 774(b)). Moreover, the Act defines quite 
broadly the interested parties in an investigation (sec. 771(9)) and permits informa 
tion to be furnished in ex parte meetings (sec. 777(aX3)). As the relevant House 
report stated, "antidumping . . . proceedings are investigatory rather than adjudica- 
tory in nature" (H.R. Rep. No. 317, 96th Cong., 1st Sess. 77(1979); see, also, S. Rep. 
No. 249, 96th Cong., 1st Sess. 97(1979)).

In practice, however, the intent that these proceedings be investigatory has often 
been subverted through the assiduousness of counsel representing both petitioners 
and respondents in seeking to intervene on behalf of their clients at every conceiv 
able state of the proceedings. The process of discovery in a typical proceeding has

1 All citations, unless otherwise noted, are to the Tariff Act of 1930, as amended by sec. 101 of 
the act.
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come increasingly to resemble the lawyer-dominated pre-trial procedures under the 
Federal Rules of Civil Procedure. The Commerce and ITC investigators are being 
cast increasingly in the role of judges mitigating disputes between the parties rather 
than as impartial and aggressive pursuers of facts. The alacrity with which parties 
avail themselves of the limited rights of appeal has also tended to bring the courts 
into the investigation at every permissible point in the proceedings.

While this may be almost a declaration against personal interest, I am convinced 
that the investigations will work more smoothly and the results will be little altered 
if the original intent of the Congress that the proceedings be investigatory were un 
derscored through changes in the Act and in the regulations. This view seems *o be 
dhared by ITC Chairman Eckes and by Commerce Deputy Assistant Secretary Hor- 
lick based on their testimony before you.

While it is difficult to identify numerous means by which the roles of counsel 
could easily be reduced, this committee should, at the very least, resist any tempta 
tion to enhance the opportunities for intervention by the parties. This could mean, 
minimally, not seeking to expand any further the already generous access which 
each party has to the confidential business information of the other.

There is one area, however, in which the Act might profitably be altered to limit 
the adjudicatory features of the antidumping and countervailing duty proceedings. 
Several of the witnesses before you, including Deputy Assistant Secretary Horlick, 
have already spoken to this point. This is the issue of interlocutory appeals, in par 
ticular those appeals, now permitted under sec. 516A, from a determination by Com 
merce that a case is extraordinarily complicated (sec. 703(c) and sec. 733(c)) or that 
there is no reason to believe or suspect that a subsidy is being provided or that mer 
chandise is being sold or is likely to be sold at less than fair value (sec. 703(b) and 
sec. 733(b)). I do not care to belabor this point since these are both appeals from 
determinations favorable to foreign respondents, but I do wish to note that by the 
time these appeals are typically decided the issues in dispute have generally been 
made moot by subsequent events and petitioners and respondents have incurred 
vast expense unnecessarily.

C. Have a negative preliminary determination by Commerce terminate an
investigation

Under the Act, a preliminary negative determination by the ITC as u» the exist 
ence of injury terminates an investigation (sec. 703(a) and 733(a)). This is not the 
case, however, with a preliminary negative determination by Commerce as to the 
existence of a subsidy or of dumping. The result is that an investigation is permitted 
to carry on through the extensive verification and final Commerce stages when the 
likelihood of an outcome favorable to the petitioners, based on the last several 
years' experience, is rather small.

This outcome should not be surprising since Commerce must make an affirmative 
preliminary determination wherever there is any "reasonable basis to believe or 
suspect" that a subsidy or dumping exists (sec. 703(b) and sec. 733(b)). Not only is 
this a very generous standard from the perspective of the domestic petitioner but 
the Commerce determination is to be "based upon the best information available to 
it at the time of the determination" (sec. 703(b) and sec. 733(b)). Where petitioners 
are unable to satisfy this generous standard so as to meet a positive preliminary 
Commerce determination, they are unlikely to be able to meet the more rigorous 
test required to merit an affirmative final determination.

Accordingly, the interests of lessened expense, expedited outcome and greater pre 
dictability of result would all be served by having the Act amended to have a nega 
tive preliminary determination of Commerce operate as a negative preliminary de 
termination of the ITC to terminate an investigation.

D. New methodologies to be adopted only after notice and comment
During the course of the investigations last year of allegations of unfair trade in 

steel products, Commerce employed wholly new methodologies for identifying and 
calculating subsidies. The initial notice of the use of these methodologies, which for 
the first time treated government equity positions as subsidies and considered a 
company's creditworthiness in calculating the benefit to it of a subsidy, was con 
tained in the preliminary determinations of subsidy announced in the Federal Reg 
ister. Not only did this method of promulgation arguably violate the Administrative 
Procedures Act which requires that agency rules not be adopted prior to notice and 
opportunity for comment (5 U.S.C. 553), but it also ran afoul of the clear Congres 
sional intent expressed in the relevant House report that any newly identified subsi 
dies would not be countervailable until "internationally recognized" and until enu-
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merated "by regulation" (H. Rep. No. 317, 96th Cpng., 1st Seas. 74 (1979)). This pro 
cedure also disregarded the terms of the Subsidies Code which contemplates that 
signatories would consult with one another before altering the criteria to be used in 
calculating the amount of a subsidy (Subsidies Code, Art. 4, para. 2, fn. 2).

There are a number of important reasons why this practice of adopting new meth 
odologies (a) in the course of an investigation, (b) without notice, and (c) without an 
opportunity for comment is bad policy and should be altered. First, industries and 
governments are unable to accommodate their behavior to the subsidies law unless 
they are able to know in advance of accepting or bestowing a government grant that 
it is potentially countervailable. Second, interested parties should have a chance to 
consult with Commerce and other agencies about the merits and ramifications of 
such new methodologies, in advance of their adoption. Third, this practice runs 
counter to international and domestic norms of procedure and discourages the spirit 
of voluntariness and cooperation so essential to the efficient functioning of the 
unfair trade remedy laws.

II. HARMFUL RECOMMENDATIONS

In contrast to the preceding recommendations which would serve well this com 
mittee's announced aims of reducing the expense and time involved in proeejssing 
unfair trade remedy cases, while preserving the basic equities among the parties as 
set forth in the codes and in the Act, a number of proposals have been advanced 
which would be patently inconsistent with these laudable goals. In considering all of 
these proposals, the committee should keep in mind that the costs of a trade remedy 
proceeding, in terms of the attendant disruption of business and the burden of as 
sembling and presenting the relevant evidence, are typically greater for the foreign 
respondents than for the domestic petitioners. These proposals discussed below 
would, however, generally have little impact in lessening the expense or time con 
sumed in a proceeding. Their principal effect would often be simply to expand the 
protection against imports given domestic producers or make the facts supporting 
the foreign respondents more difficult to present or to prove.

A. Confidential business information
A number of proposals have been advanced to increase the access of the parties to 

the business confidential information of the others. These include proposals to make 
this sensitive information available under a general statement of need, without pre 
sumably identifying either the specific information sought or the reasons for the re 
quest (Oral Testimony of Deputy Assistant Secretary Horlick), and far more perni 
cious proposals to have the confidential information be available to employees of the 
parties and to outside consultants and to make available material submitted during 
verification.

The confidential business information made available to Commerce and the ITC is 
the very heart and soul of the businesses under investigation. It consists not only of 
the most detailed information as to the prices and costs of the goods in question, 
including all of the prices and costs of components and all of the circumstances of 
sale, but it also include the names and detailed information about the firm's suppli 
ers and customers. By definition, the opposing parties seeking disclosure of such 
sensitive and vital information. The Congress, Commerce, the ITC, and the courts 
have consistently recognized that the harm which might flow from the unwarranted 
disclosure of information to a competitor is potentially devastating. In many in 
stances, this harm exceeds any possible adverse effects from even the most the most 
unfavorable outcome of the trade remedy proceeding itself.

On the other hand, parties do have some legitimate interest in reviewing informa 
tion which might serve to rebut the principal arguments thay have advanced in the 
proceedings. Access to such information has some value in permitting parties to un 
derstand and monitor the activities of Commerce and the ITC so as to insure that 
no serious flaws or oversights dovelop in the proceedings.

Accordingly, a major change which the Act made in prior procedures was to 
expand dramatically the access of parties to business confidential information. Par 
ties seeking to have information deemed confidential may be required to submit a 
detailed non-confidential summary or a statement of reasons why the information is 
not susceptible to summary (sec. 777(bXD). Where Commerce or the ITC feels that a 
party has improperly designated information as confidential, it shall require a per 
suasive explanation of the reasons for the designation (sec. 777(bX2)). Most impor 
tantly, provision was made for the supplying of confidential information to another 
party pursuant to protective order where that party so requests it by an application 
'which describes with particularity the information requested and sets forth the
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reasons for the request" (sec. 777(cXlXA)). As this committee noted in the report ac 
companying what became the text of the Act, these reforms were designed to pro 
vide the maximum availability of information to interested parties consistent with 
the need to provide adequate protection for information accorded confidential treat 
ment" (H. Rep. No. 317, 96th Cong., 1st Sess. 77 (1977); accord, S. Kept. No. 249, 
96th Cong., 1st Sess. 100 (1979)).

The regulations adopted by Commerce and the ITC with respect to the release of 
confidential information have further refined these rules in a manner reflecting 
Congresional intent. Thus, in the case of Commerce, the Secretary must weigh the 
relative needs of the person seeking the information and the needs of the person 
submitting it for confidential treatment. Moreover, disclosure will generally be 
made only to attorneys so as to give substance to the threat contained in the Act 
that a violation of the protective order can lead serious sanctions, including the dis 
barment from practice before Commerce or the ITC (19 CFR § 353.30(aX3); sec. 
777(cXlXB)). The extent to which these regulations properly recognize what has beed 
described as "among the delicate and important provisions in the statute" has been 
acknowledged in a recent decision of the Court of International Trade. Sacilor v. 
United States, 542 F. Supp. 1020, 1024 (USCIT 1982). The ITC has adopted similar 
regulations carefully balancing the interests of the parties (19 CFR § 207.7).

This careful scheme could be fatally undermined Iby the proposals before this com 
mittee to expand yet further the access to confidential information. The result could 
be either a serious compromising of the competitive positions of the parties or a cur 
tailment in the readiness of all of the parties to provide voluntarily the kinds of 
information so vital to the effective functioning of the Act. Confidential business in 
formation disclosed directly to employees of the parties, even if they are attorneys, 
could too easily, through inadvertence or otherwise enter the flow of information 
generally available to the competitors and subject the employees themselves to an 
unmerciful pull between improving the competitive positions of their employers or 
violating the terms of the protective orders. Similarly, making such information 
available to business consultants would create a great risk of leakage and leave 
Commerce and the ITC with few effective methods for monitoring or penalizing any 
such unauthorized disclosure.

The proposal to have information surrendered during verification be disclosable 
under protective order is equally flawed in that such information is typically only 
elaborative of information already submitted in reply to the questionnaires. The 
notion that foreign respondents often withhold basic exculpating information until 
the verification process is simply wrong and overlooks the clear incentive on the 
parts of the respondents to have such information considered earlier.

In summary, the rules as to access to confidential business information are al 
ready quite generous towards all of the parties while reflecting the nature of the 
proceedings as investigative rather than adjudicative. Any broader disclosure stand 
ards would put at risk not only the competitive health of each of the parties but 
could undermine the helpful attitude of cooperativeness and openness between the 
parties and the investigating agencies.

B. Calculation of dumping margins
A number of the proposals before the committee would have the Act altered so as 

to change the rules by which the margins of sales below fair value are calculated. 
These suggested changes would have little or no favorable impact upon the time, 
expense, or predictability of the antidumping proceedings but would principally 
shift the equities in the law between the parties and risk the creation of artificially 
inflated margins of dumping. I discuss below three of the most pernicious among 
these recommendations.
1. Exporter's sales price offset

The exporter's sales price offset is a method for avoiding the finding of a dumping 
margin simply because the foreign market price includes the expenses of selling a 
product in the home market while the corresponding U.S. price does not include the 
expenses of selling the identical item in the United States. The exporter's sales 
price offset is used so that the final dumping margin calculations reflect a compari 
son between the net amount returned to the seller from his sales in his home 
market and the net amount which the seller receives from his sales in the United 
States. The Act requires that selling expenses in the United States be deducted 
when arriving at the United States price for sales in our country made by or for the 
account of the foreign producer (sec. 772(eX2)). The exporters sales price offset 
simply offsets this deduction by having the corresponding sales price in the home 
market reduced by the home market selling expenses up to the amount of the sell-
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ing expenses incurred in the United States (19 CFR § 353.15(c)). The exporter's sales 
price offset has been a long-standing feature of the antidumping calculations, al 
though it was first codifiea in the 1976 Treasury Department regulations. In a 
rather elaborate recent review of the provision, the Court of International Trade not 
only found the offset to be mandated by the Act but wholly consistent with logic 
and Congressional intent. Brother Industries, Ltd. v. United States, 540 F. Supp. 
1341,1355-59 (USCIT 1982).

The rather detailed example of the alleged inequitable operation of the offset con 
tained in testimony before this committee is seriously flawed (Testimony of Terence 
P. Stewart, pp. 46-48). It assumes that the price from the factory for a transfer to a 
related U.S. purchaser would be identical to the price from the factory to an unre 
lated U.S purchaser ($112.50 in the example given) and that the U.S. importer's ad 
dition for profit would be the same in the two transaction ($22.50 in the example 
given). These assumptions do not reflect commercial realities since, in orther than 
an arm's length transaction, the related parties will take advantage of their 
common ownership and profit structure to lower their mark-ups. Accordingly, the 
sum of the two figures in a transaction employing the exporter's sales price valua 
tion (related parties) will quite often be less than their sum in a purchase price 
transaction (unrelated parties). The result could well show a greater dumping 
margin in the case of sales involving related parties than sales involving unrelated 
parties—the reverse of the outcome postulated in the unrealistic example offered in 
the testimony.
2. Profit earned by related seller in the United States

A proposal has also been made to alter the current dumping margin calculation 
by requiring that, when arriving at the U.S. price in an exporter's sales price trans 
action (U.S. sale is by a related party), the profit of the U.S. importer be deducted 
from the sales price. Such a change has no support in the statute and would alter a 
long-standing practice in calculating dumping margins. It would also create artifi 
cial and dramatic dumping margins. In fact, it would probably result in having a 
large percentage of our country's imports be subject to a finding of dumping.

This change is related to the exporter's sales price offset discussed above. In both 
cases, the proposal calls for treating the home market prices and the U.S. prices, of 
the same goods differently so as to create dumping where none exists. In the case of 
the exporter's sales price offset proposal above, selling expenses would have been 
deducted from the U.S. price, but not from the home market price. In this case, the 
proposal calls for deducting profits on the sale of the goods in the U.S., but includ 
ing profits when the same goods are sold in the home market. Such discriminatory 
treatment would be patently illogical and contrary to the letter and spirit of the 
code and the Act.
3. Causal link between differences in costs and differences in price

It has been proposed that no adjustments be made for admitted differences in the 
costs associated with sales in the home market and in the U.S. unless these differ 
ences are linked to a precisely quantifiable difference in the prices of the goods in 
the two markets. As with the two preceding examples, this change would alter a 
long-standing practice in the administration of the antidumping laws, would creak 
artifical dumping margins, and would defy logic and clear Congressional intent.

The Court of International Trade recently had occasion to consider this very pro 
posal. The Court specifically rejected the proposal as being unsound and unwork 
able. Permit me to quote at some length from the Court's persuasive analysis:

"It is self-evident that without adjustments for differences in circumstances of 
sale, price comparisons would be essentially distorted and the objective of fairness 
would be defeated. And it is evident to this Court that the cost approach used to 
quantify adjur^ients for differences in circumstances of sale authorized by 19 CFR 
§ 353.15(d) Is consistent with the purpose of the circumstances of sale adjustment, as 
enunciated in the House Report, supra. Indeed, for all practical purposes, the cost 
approach in most instances is the only efficient means of administering the circum 
stances of sale adjustment, considering the foreign market value and United States 
price must under the antidumping law be determined ./ithin very strict limits of 
time viz, 90 days in the instant proceeding. See 19 U.S.C. § 1673e(cXl).

"In direct contrast to the primary cost approach provided in 19 CFR § 353.15(d), 
the alternative market value methodology prescribed by the regulation is much 
more difficult, and in many instances impossible, to administer fairly and efficient 
ly. To require Commerce to analyze the effects on market value of every difference 
in circumstances of sale would be to require a highly complex quantification process 
involving a multitude of economic factors, including a cost analysis, and to do so 
within strict time limits. I have no doubt that if the market value approach were
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the sole (or even the primary) method utilized for quantifying adjustments for dif- 
fernces in circumstances of sale, as a practical matter the resulting adjustments in 
many instances would be purely speculative or sheer guesswork." [Italics in origi 
nal.] Brother Industries, Ltd, v. United States, 540 F. Supp. 1341, 1354 (USCIT 1982).
4- Home market price averaging

It has been proposed that sec. 773(fXD, permitting the use of averaging or sam 
pling, be repealed. Commerce is permitted to use such averaging or sampling only 
when, in the terms of that section, "a significant volume of sales is involved or a 
significant number of adjustments to price is required." Not only would such a 
change increase the expense and time of an antidumping proceeding, but the exam 
ple used in the Testimony of Terence ?. Stewart (at page 63) distorts the effect of 
the use of averaging in arriving at an appropriate home market price. Commerce 
typically averages over a period of six months, not a year as assumed in the exam 
ple. Moreover, the antidumping statute is intended to address a pattern of selling at 
less than fair value and not an isolated instance which may well be due to extraor 
dinary and unpredictable cost factors or to a swing in the exchange rate not large 
enough to require consideration of the actual exchange rate on the date of the sale. 
Commerce should, in the interest of time and expense, probably be encouraged to 
use more averaging and sampling and not less.

C. Identification and quantification of countervailable subsidies
In this area, as in the two preceding areas, the proposals have little or nothing to 

do with the efficiency, speed or predictability of the unfair trade proceedings. 
Rather they would alter in fundamental and unjustifiable ways the nature of the 
actions and create wholly new remedies beyond the scope of the codes or the Act.
1. Generally available Government benefits

It has been proposed that the Act be changed to have generally available govern 
ment benefits be considered subsidies subject to the imposition of countervailing 
duties. In a recent final determination under the countervailing duty law, Com 
merce set forth forthrightly and persuasively the reasons why generally available 
government benefits are quite properly not considered countervailable subsidies:

"Section 771(5) of the Act, in describing governmental benefits which should be 
viewed as domestic subsidies under the law, clearly limits suoh subsidies to those 
provided 'to a specific enterprise or industry, or group of enterprises or industries'... 
All governments operate programs of benefit to all industries, «"ich as internal 
transportation facilities or generally applicable taz rules.... Nevei <n the history of 
the administration of this law or 3ection 303 of Ue Act has a generally available 
program providing benefits to all production c: a product, regardless whether it is 
exported, been considered to give rise to a subsidy or a bounty or grant." Certain 
Steel Products from Belgium, 47 Fed. Reg. 39328 (September 7,1982).

The governments of every country, including ours, maintain a vast array of pro 
grams which benefit their citizens and enterprises in a variety of ways. If every do 
mestic (i.e., non-export related) benefit so conferred were to result in the imposition 
of additional duties, the resulting spiral of import barriers would threaten to stran 
gle all trade. The kinds of generally available government benefits which Commerce 
has found to be a legitimate function of all governments and hence non-countervail- 
able have included environmental incentives, employment premiums for new work 
ers and trainees, other assistance to promote the hiring of the unemployed, early 
retirement programs, worker health and safety programs, and energy efficiency pro 
grams. Our country provides many of the same benefits and could well find these 

/benefits subject to the imposition of countervailing duties imposed against our ex 
ports should we take similar restrictive action lure. These are patently not the 
kinds of grants or bounties which the code and the Act were intended to address 
and should not now be made the subject of countervailing duty proceedings.
2. Downstream subsidies

A number of domestic industries have complained about the unfair competition 
which they purportedly face from gocds containing components which may have 
been themselves manfactured with the benefit of government subsidies. This may 
seem like a beguiling area for reform, but in fact the current Act already addresses 
the prpbleir Wherever a government subsidy is provided with respect to any mer 
chandise, w tfher the subsidy is conferred directly, or indirectly through a subsi 

dized compc ont, the Act permits a countervailing duty to be levied up to the 
amount of th. benefit conferred. Commerce has, however, properly determined in a 
number of instances that the benefit of the subsidy to the component did not flow to
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the ultimate foreign manufacturer because the sale of the component was conducted 
at arms length and was at the market price. In other words, Commerce has deter 
mined that the domestic producers had no cause for complaint since their foreign 
competitors did not receive any benefit from the suosidy allegedly conferred on the 
manufacturers of the components. Shou'd the subsidized components ever enter the 
United States directly or should the foreign manufacturers receive any demonstrat 
ed benefit from the upstream subsidy, the current countervailing duty proceeding is 
already fully available as a remedy.
3. Indirect taxes

This committee has received testimony that the rebate of indirect taxes upon 
export should be treated as a count-irvailable foreign subsidy. Not only would this 
be contrary to Annex A of the Subsidies Code as incorporated into the Act (sec. 
771(5XA)), but in would also reverse the consistent treatment of such tax rebates 
under domestic and foreign countervailing duties statutes. It is always open to the 
Congress to have the United States adopt a similar indirect tax and rebate scheme, 
although this has been resisted by our government for reasons unrelated to the 
countervailing duty law.

As to the complaint that our countervailing duty laws should recognize as a subsi 
dy the excessive rebate of indirect taxes, this is in fact already a feature of the Act. 
Whether the rebate is excessive is simply a matter of evidence (see, Zenith Radio 
Corp. v. United States, 437 U.S. 443, 462 (1978)). There is no compelling reason to 
subject the excessive rebate of indirect taxes to any greater or lesser standard of 
proof than any other subsidy.

D. Critical circumstances
Some witnesses have urged that the suspension of liquidation of merchandise sub 

ject to an unfair trade remedy action be moved back from the time of an affirmative 
preliminary determination by Commerce to some earlier period or that a sitt ation 
of critical circumstances, so as to warrant the retroactive suspension of liquiiation, 
be made easier to find. At the outset, let me say that such changes vould almost 
certainly be inconsistent with the GATT and the international codes. The conditions 
under which a retroactive suspension of liquidation is permitted under the codes 
(Subsidies Code, Art. 5, para. 9, and Antidumping Code, Art. 11, para. l(ii) are fully 
incorporated in the critical circumstances provisions of the Act (sec. 703 e) and sec. 
733(e)). Any expansion of those provisions would require an amendment to the 
codes.

Equally importantly, however, recognition must be given to the great hardship 
caused foreign imports whenever liquidation is suspended. The suspension of liqui 
dation throws the importer's market into great disarray. Purchasers are naturally 
quite wary of contracting to buy any goods when they nave little way of predicting 
their duty and hence their final cost. Sales, accordingly, tend to plummet and a 
great penalty is exacted upon the importer who has not yet been found conclusively 
to have engaged in any unfair trade, practices.

In the event that the foreign importer is eventually found not to have dumped the 
merchandise or not to have benefited from a subsidy, the law provides him with no 
relief from the lost sales and market disruption caused by the suspension of liquida 
tion Accordingly, on the grounds of equity and sound policy, this committee should 
be extremely hesitant about expanding the period during which suspension of liqui- 
daton might occur.

E. Material injury
A number of criticisms have been advanced of the standards and methods used by 

the ITC in evaluating the existence of material injury by reason of unfairly traded 
imports. As with the critici 1?^^ previously discussed, these charges have little to do 
with the efficiency, expense, or predictability of the unfair trade remedy proceed 
ings, but rather are related princioally to the fundamental equities between the par 
ties. Moreover, these criticisms, by and large, disregard precedent and violate sound 
policy. I discuss several of them below.
1. Data considered for calendar years

A suggestion has been made that the ITC be required to consider whether an in 
dustry has been injured during wholly past periods of as short as three months. In 
other words, it is recommended that the serious and long-lasting penalties of coun 
tervailing or antidumping duties be assessed where the domestic industry can dem 
onstrate solely that the material injury which it suffered lasted for a brief, discrete
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period of time, is not continuing, and is not threatening to continue or to occur in 
the future.

This recommendation poses both technical and substantial problems. It would re 
quire the presentation of information with a degree of precision which is simply not 
possible or credible for the particular economic factors under consideration (sec. 
771(7Xiii)). It would also have duties imposed upon imports where there is, by 
definition, no current demonstrated need for such relief. Moreover, the same diffi 
culties presented by the proposal discussed above to limit the use of averaging by 
Commerce, as to focusing on isolated transactions rather than patterns, are also 
posed by this recommendation. Accordingly, this proposal contains little merit from 
the perspective both of efficient administration of the Act and sound public policy.
2. Limiting the ITC'&discretion

Some domestic companies have complained that the ITC enjoys excessive discre 
tion in performing the weighing and evaluation of the various injury factors set 
forth in the Act (sec. 771(7)). This criticism, like many others leveled at both Com 
merce and the ITC, misconstrues the nature of the proceeding as an investigation 
rather than an adjudication. It would have the procedures subject to the kind of pre 
cision and specificity which the broad economic factors under consideration simply 
do not permit and would increase substantially the expense, complexity, and time of 
any unfair trade remedy investigation.
3. Evaluation of lost sales and price suppression

Some domestic companies feei^they face an unfair burden in that the evidence of 
lost sales and price suppression used by the ITC in evaluating material industry 
must come from third parties who .may have conflicting interests in furnishing such 
information. In fact, the foreign importers face the identical burden in that the 
third party purchasers of their goods in the United States must also fear that any 
evidence they give which is favorable to the foreign importers will lead to the alien 
ation of the competing U.S. suppliers of such goods. Clearly some evidence of injury 
is necessary before the extreme penalties of increased duties should be imposed. 
Lost sales and price suppression are two vital components of such injury evidence 
and must remain an appropriate area of investigation by the ITC.

The alternative proposed by the domestic critics would emasculate the entire ma 
terial injury standard. It would have material injury presumed wherever there were 
unfairly traded imports, the import market share had increased, and there is evi 
dence of underselling which would be assumed wherever the prices of imports were 
less than an artificially constructed price permitting the domestic company to recov 
er the full cost of production plus a profit of at least 8% (Testimony of Terence P. 
Stewart, p. 140). Missing from this test is any requirement that these three separate 
factors be linked in any way. Yet this linkage is the very object of the ITC investiga 
tion. Simply put, this standard would presume that subsidized or dumped products 
had caused injury to the domestic industry unless the evidence were developed oth 
erwise. It would also, in effect, eliminate the current multifaceted and thorough in 
vestigation of all of the economic factors regarding an industry and substitute for it, 
as a presumption of injury, a finding that a company was not making a reasonably 
generous profit. Not only does such a presumption make unsound commercial sense, 
it runs afoul of the codes in a number of respects including the codes' requirements 
that injury be determined on the basis of positive facts rather than assumptions, 
that specific evidence of either price undercutting or depression be considered, and 
that the examinations of the industry impact include an evaluation of all relevant 
economic factors (Subsidy Code, Art. 6, sees. 1-3, Antidumping Code, Art. 3, sees. 1- 
3).
4. Limiting the breadth of the preliminary investigation

A proposal has been advanced to have the ITC dispense with a conference and the 
submission of written comments during any preliminary investigation in which a 
single Commissioner assigned to that case feels the petition and questionnaire re 
sponses disclose a reasonable indication of material injury. As with so many other 
proposals, this one would work a major substantive change under the guise of an 
improvement in the efficiency of the process. GATT and the codes require an early 
determination of injury (Subsidy Code, Art. 2, para. 4, and Antidumping Code, Art.
5. para. 2) so that the great expense and market disruption of a full investigation 
may be avoided where no meaningful evidence of injury has been adduced. This 
thorough preliminary determination requirement is already compromised to some 
extent through the questionable practice of having the principal review be conduct 
ed by staff, rather than the Commissioners themselves. Despite the greatest profes 
sionalism and competence in the ITC staff, for whom I personally have great re-
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spect, the ability of a member of the senior staff to face the political scrutiny which 
attends a finding of no injury is necessarily less than that of the Commissioners 
who are themselves Presidential appointees. The object of a thorough, complete pre 
liminary review should not be further qualified through limiting the occasions when 
the ITC may peer behind the often self-serving statements in the initial written sub 
missions of the parties so as to get a more accurate picture of all of the economic 
circumstances of the industry.
5. Cumulation

A suggestion has been made that the Act specifically provide that the imports 
which are the subject of one unfair trade episode be cumulated with imports which 
are the subject of other unrelated unfair trade episodes so that the Act's injury 
standards might more easily be met. In other words, imports which may be unfair 
by reason of their being dumped from, or subsidized in, one country should be added 
to imports which may be unfair by reason of their being dumped from, or subsidized 
in, another country, despite the fact that the unfair practices complained of may be 
separated by months or years and have originated completely independently of one 
another and in different corners of the globe.

Not only does this propsal appear unjust on its face, it would also raise questions 
under the GATT and the codes. Both the Antidumping and the Subsidies Codes 
(Art. 3(d), and Art 6, para. 4 respectively) provide that any injuries caused by factors 
other than the alleged dumping or subsidy must not be attributed to the dumped or 
subsidized imports. This would mean that the injury from each unfair trade episode 
must be evaluated separately and linked to that episode so that a minimal or absent 
harm from one does not trigger a duty based on the substantial harm from another.

Summary .
Many other recommendations to change the unfair trade remedies have been ad 

vanced in these hearings and ones held in the last Congress. Most of them resemble 
those discussed in the preceding sections in that they would not improve the effi 
ciency, speed, or predictability of the proceedings as much as they would alter the 
fundamental nature of the actions and the equities between the parties. In light of 
the large number of these proposals, it has simply been impractical to comment on 
all of them, even on all of those which are seriously flawed or unsound. One would 
hope that before any specific proposals ar« considered for adoption, they might be 
identified with precision by the committee and made the subject of further testimo 
ny or comment by outside parties.

The unfair trade remedy laws constitute important checks upon international 
trading abuses. They must constantly be reviewed in light of shifting patterns of 
world trade and the competing pressure fc greater protectionism, on the one hand, 
and freer access to imports, on the other, so as to insure that the laws serve their 
purpose as effectively and efficiently as possible. I hope this testimony has made 
some contribution to this important process of review and that the committee might 
succeed in its laudable goals of making the proceedings less attenuated and costly at 
the same time as they become more accessible and predictable.

[Supplement to the prepared statement follows:]
LAW OFFICES OF ROBERT M. GOTTSCHALK P.C.,

New York, N. Y., May 17,1983. 
Hon. SAM GIBBONS, 
U.S. House of Representatives, 
Washington, D.C.

DEAR MR. GIBBONS: I wanted to thank you and your Committee for the kind re 
ception which you accorded to me during my testimony on May 4,1983.

After further reflection and in view of the clear interest which your Committee 
expressed to improve the current trade legislation, I have further recommendation 
to suggest for your consideration

Under the current statutes, ths petitioner, whether government self-initiated or 
otherwise, selects who the respondents will be. This selection can be politically moti 
vated or commercially dictated by the self interest of the petitioner.

In thp recent wave of carbon steel proceedings which terminated with the Europe 
an Community Agreement, the Department of Commerce and subsequently a part 
of the U.S. industry omitted from the complaint a number of countries whose im 
ports clearly should have been the subject of similar proceedings. As a result of this 
selective process, the condition of the U.S. market for carbon steel products has con 
tinued vo deteriorate under the pressure of imports of products from countries
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which were not subject to attack and not subject to the later quantitative restric 
tions.

A representative of a U.S. steel company, petitioner, in a private conversation 
with me stated very clearly that he had picked countries for internal reasons which 
were not those creating the most damage to the U.S. market.

The respondent countries, aware of the damage that would continue to be done to 
U.S. prices from countries included in the proceedings, were helpless to improve the 
market conditions that inevitably would result from the continued unfair trade 
practices of the non-party countries.

The continued fall in domestic prices in carbon steel products is notorious 
throughout the U.S. steel market. This fall in prices, harmful to the U.S. industry 
and the European Community, continued unabated after the European Community 
Steel Agreement.

If our trade legislation is not to be used improperly and with unfortunate selectiv 
ity, a new approach should be taken which in concept and application is straight 
forward and simple.

In respect to the antidumping and countervailing legislation, a modification 
should be made as to the parties who may petition as follows:

(A) A foreign industry or company within that industry subject to a countervail 
ing and antidumping investigation would be deemed a proper petitioner in similar 
proceedings against another country not then a respondent.

(B) The petitions filed under "A" above, would be tested as to sufficiency and as to 
their foundation—in fact, by the normal procedures.

It is clear that the basic purposes of the trade laws would oe served through this 
modification and that one of the committees' concerns, as expressed in the hearing, 
namely the politicizing of the application of trade laws, would be substantially re 
duced to the benefit of the United States as a whole and would create more ade 
quate protection for American labor.

I appreciate the consideration that may be given to these thoughts. Please accept 
my best regards.

Sincerely yours,
ROBERT M. GOTTSCHALK.

Chairman GIBBONS. Do you find any problem as a lawyer with 
th° agency assisting a proponent in a case and also sitting as the 
judge in the case?

Mr. GOTTSCHALK. No; I find more difficult to accept the agency's 
acting as the initiator of the action itself and then trying the 
action. I am very much in favor of the agency's assisting complete 
ly in the filing of the complaint, because it is not making a deter 
mination in doing that. It is just making the law accessible to the 
complainant.

Would I prefer ideally it was someone else? Probably, but it is 
not a strong feeling. I would have no objection to the Commerce 
Departments widely aiding a complainant to form his complaint 
properly so that it becomes acceptable.

Chairman GIBBONS. Lee- me ask you. We proceed down two differ 
ent roads after the complaint is filed: one through the Commerce 
Department and one through the ITC. Is there any reason for 
doing this? Could we save money or time if we combined that oper 
ation?

Mr. GOTTSCHALK. For many years we did not go through the ini 
tial ITC preliminary injury stage at all and the Commerce Depart 
ment enjoyed broad discretion to decide whether it was going 
ahead or not. I think that there was an interpretation on our part 
that our GATT obligations require an injury finding very early in 
the proceedings. In fact, the American Government is rather upset 
with the Canadians at the moment because such a finding is not 
inherent in the Canadian proceedings. I am not sure that we can 
dispense with it any more, because I think it is interpreted as 
being required within the GATT obligations.
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Are we thrilled with it? The answer is, not particularly, because 
it means a dual proceeding, creating additional, very expensive 
burdens for the complainant and burdens for the respondent, to 
have to be at two agencies deciding two issues at the same time 
during a single proceeding.

I do not know the solution. It is clear that within the GATT obli 
gations you could do away with the ITC preliminary injury finding 
and create within Commerce an obligation to find injury or to 
make some related finding consistent with accepting the case or 
dropping it, which would still comport with the GATT obligation.

I do not think it has to be within the ITC. That would be the 
only shortcut you might make after confirming its consistency with 
the GAIT.

What does the ITC proceeding in effect do? The amount of time 
the ITC has in which to reach a preliminary finding is, in my opin 
ion, one of the grand jokes of our time. It cannot gather within 
that short span of time sufficiently significant facts to make a pre 
liminary injury determination. It can, in rare instances, get to find 
ing no likelihood of injury and no present injury, where the facts 
are so terribly obvious that it really cannot do anything else.

It may have adverse effects, and I can give you an example. 
During one of the major steel cases, the ITC's finding of present 
injury was based on five or eight phone calls to people in the indus 
try asking them a question each. On the basis, of someone's saying, 
well, yes, I think I lost some of my sales to those foreign manufac 
turers, the ITC found likelihood of injury or present injury.

The insufficiency of their information was legendary. But on the 
other hand, in defense of the ITC, the time within which they had 
to make their finding was also legendary. So between the two they 
did a remarkably good job.

It is a truncated proceeding, likely to result in shortcut findings 
in order to keep the proceedings going. And, as you know, under 
the present proceedings what Commerce finds preliminarily has no 
importance at all as to the final outcome. If Commerce finds pre 
liminarily that there are no margins or that there are no subsidies 
Commerce does not terminate the case. They have to keep it going 
right through to the final.

So perhaps an improvement could also be made to allow the case 
to terminate in the event that at a preliminary level the Commerce 
Department is satisfied that it is not going to make an affirmative 
determination either in a countervailing or an antidumping pro 
ceeding. At the present time we are all engulfed and enmeshed in 
a proceeding to the end, even if the result is going to be a negative 
determination.

Chairman GIBBONS. You would then allow an appeal to the Trade 
Court?

Mr. GOTTSCHALK. For so many years we never thought of appeals. 
The administrative proceedings seemed to contain themselves, and 
afterwards everybody went home. We all now look to the Court of 
International Trade for appeal purposes. Every time the proceed 
ings were shortened we in tandem handed the parties an appeal to 
the Court of International Trade and created that much more 
havoc and that much more uncertainty in the trade field.
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So one of the suggestions we discuss in our written testimony 
memorandum is that the appeal rights should not be afforded as 
freely given as they are at the present time.

Chairman GIBBONS. Cut out the interlocutory appeal?
Mr. GOTTSCHALK. Yes, indeed. Yes, indeed.
Chairman GIBBONS. But where a case is dismissed you have a 

right?
Mr. GOTTSCHALK. Where a case is dismissed as a final decision, 

then you have a right of appeal.
Chairman GIBBONS. Well, I'm going to ask our staff to look at 

some of the suggestions that you have made here, not only in your 
written statement but in your other statement. If you nave any 
later thinking on this, we would appreciate any communication 
from you.

Mr. GOTTSCHALK. And, of course, any one of us within my firm is 
available to your staff at any time that we can be of help.

Chairman GIBBONS. Thank you.
Mr. PEASE. Mr. Chairman, may I ask a question?
Chairman GIBBONS. Certainly.
Mr. PEASE. Mr. Gottschalk, you were here earlier in the morning. 

You heard Mr. Cunningham's testimony?
Mr. GOTTSCHALK. Yes, I did.
Mr. PEASE. Well, I raised a question with him of what happens if 

an American firm which feels it has been injured sort of stumbles 
into the Commerce Department and raises a rudimentary com 
plaint. Is that firm well served by the Commerce Department, or 
must that firm in order to get any chance of real satisfaction, go 
out and retain a law firm?

Mr. Cunningham seemed to suggest that while it was theoretical 
ly possible for the Commerce Department to pursue rudimentary 
complaint and justice might be served, that it was really unlikely 
to happen. Yet I gather from the tenor of your comments that you 
are somewhat more enthusiastic about the Commerce Department 
and its abilities.

Could I ask you that question directly? How good is the Com 
merce Department about helping an American firm which essen 
tially does not have experienced counsel?

Mr. GOTTSCHALK. I have no direct experience and I was not ad 
dressing myself in complimentary terms to that facet of the Com 
merce Department's operations. I would make the assumption from 
what we know that they are not adequate to that task.

I think that you might wish to urge that a separate section of the 
Commerce Department be a consumer section. They do not now 
have an adequate library; they do not have adequate information 
available. I think some effort in that direction seems to be indicat 
ed from what we know.

Mr. PEASE. Thank you.
Mr. GOTTSCHALK. I wish to make a last very brief comment ad 

dressed to Mr. Cunningham's recommendation regarding upstream 
subsidies, one of the great nightmares of the trade field. I would 
like to caution the committee to look at American products going 
elsewhere with components coming from other countries so that we 
are not charged with granting an upstream subsidy on a Chrysler 
car containing a Japanese engine.
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We suggested to the Commerce Department during the steel in 
vestigation that this is probably the most dangerous area for ex 
pansion without great prior thought. In international trade, the 
transistors will come from Taiwan, the box will come from Brazil, 
and the entire product will be stamped "Made in the U.S." because 
the rest is made here. But somebody up the line may have had sub 
sidies in making the box or making the transistor. France may well 
attack our product coming into France as being a subsidized prod 
uct because a major component in it had received a subsidy in a 
third country.

I want only to leave you with great caution in dealing with up 
stream subsidies. It is a nightmare.

Chairman GIBBONS. We realize it is a nightmare. This whole 
thing is a nightmare.

Thank you, sir.
Mr. GOTTSCHALK. Thank you very much, Mr. Chairman.
Chairman GIBBONS. Let me go next to Mr. Marer.

STATEMENT OF PAUL MARER, PROFESSOR OF INTERNATIONAL 
BUSINESS, INDIANA UNIVERSITY

Professor MAKER. Thank you very much, Mr. Chairman. I am 
going to be very brief, even briefer than my short written state 
ment.

My name is Paul Marer, and I am professor of International 
Business at Indiana University. I do not represent any special in 
terest, but appear before this committee as someone who for 15 
years has followed and published on nonmarket economy countries 
and U.S. trade relations with them.

For the past 10 years I have been working with the staff of the 
Joint Economic Committee to put together a collection of expert 
studies periodically on East European countries.

Our antidumping laws are very difficult to apply to nonmarket 
economies because their price and exchange rates are arbitrary. 
The present U.S. law, therefore, establishes the fair value of im 
ports from these countries on the basis of what a like item is actu 
ally selling for or could hypothetically be produced in a comparable 
market economy country—the surrogate country approach.

Within this framework, the Commerce Department relies on a 
hierarchy of approaches to determine the fair value of a like prod 
uct in a surrogate country. The first option is the actual price in a 
comparable market economy country. Their second option is the so- 
called constructed value approach in a comparable market econo 
my country; thai is, taking the physical factors of production actu 
ally used in a nonmarket economy and using a comparable market 
economy's price or cost to try to' reconstruct the unit cost in dol 
lars.

In my view, in trade between market and nonmarket economies 
this constructed value approach is the fairest compromise to pro 
tect simultaneously the interests of the import competing produc 
ers, the importers, and the nonmarket economy exporters.

One practical difficulty in implementing this approach is the se 
lection of a comparable market economy country. That is, one 
whose per capita income is approximately at the same level.
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A group of experts whose work I had coordinated recently fin 
ished a maior study for the World Bank on the problem of calculat 
ing the dollar per capita GNP of nonmarket economy countries. 
This group of 12 leading experts from various Western countries 
have been able to come up with per capita dollar figures within 
reasonable range, that are plausible according to any scientific cri 
teria that one can select.

Therefore, there is a basis for the recommendation, one of my 
recommendations, that in implementing the current law it would 
toe helpful if the U.S. Department of Commerce would publish a 
hierarchical list of market economy countries that it would desig 
nate as comparable to specific nonmarket economy countries for 
purposes of dumping investigation. This would create a certainty 

' 'regarding this matter and would be in the spirit of several previous
- speakers proposing to simplify the trade laws and their implemen 
tation because it would dispense with lengthy arguments and liti-

• Ration on this particular issue. This is a procedural matter which
, would be very simple to implement.
; To sum up my own position, the only slight change in the 
present trade laws involving nonmarket economy dumping that I 
would recommend is to make the constructed cost approach option 
<No. 1 rather than option No. 2 as is the present case. In my written 
testimony I give the logic and explanation of why I think that 
would be the fairest way of handling the problem.

Finally, I would like to make a few comments on the artificial 
pricing Dill introduced by Senator Heinz to this committee last 
month and to the Senate Finance Committee last year.

The essence of the bill, if I understand it correctly, is, first, to 
establish by law that in a dumping or countervailing duty investi 
gations the fair value of an article imported from a nonmarket 
economy country would be the lowest price, or some average of 
lowest prices, at which a like merchandise is sold in the United 
States. The second part of the bill is to dispense with the injury 
test and to find dumping automatically if a nonmarket economy ex 
porter's price is below the standard established in the first part.

Now, the practical consequence of enacting such a bill would be 
to preclude the possibility that a nonmarket economy country 
would be able to compete in the United States on the basis of price.

; In cases where there is only a single or a small number of U.S. pro 
ducers or market economy exporters to the United States, as, for

1 example, the Polish golf cart case or the East German montan wax 
case, the nonmarket economy exporter would be forced to become a 
satellite of the other producers in its pricing policies so that, in

"effect, it would not have control over its export strategy or business 
destiny.

I think that this artificial pricing approach—as the bill right 
now stands—would be particularly unfair to nonmarket economy 
exporters because they must rely much more strongly than market 
economy producers on price as a means of competition. In my writ 
ten testimony I go into the two sets of reasons why in many cases 
nonmarket economy countries really must have a bit of a price ad 
vantage to overcome some other disadvantages that they have.

\ So, in effect, if you preclude them this weapon to compete on the
: basis of price, I think that you by and large exclude a large part of
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their exports, especially manufactured products; and I do not think 
that would be particularly fair.

Eliminating the injury test, which I understand is also part of 
the bill, would further increase the difficulty of selling in the 
United States, because it would provide a strong incentive to 
import competing interests to make a dumping charge more fre 
quently than if injury would have to be proven. And I do not think 
it would be in the spirit of our trade laws and GATT agreements to 
simply say any time anybody comes in and sells below my price I 
am going to bring a dumping charge and automatically find them 
to be dumping.

So far I have focused on the fairness issue. If we look at the issue 
from the point of view of U.S. national interests, in this respect, 
too, it does not seem to me that the way the Heinz bill now stands 
would serve our national interest.

First, it would significantly reduce competition in the U.S. mar 
kets for certain products, thus disadvantaging the U.S. consumer. 
Second, it would be viewed by the international trading community 
as a protectionist legislation and thus would perhaps trigger or jus-, 
tify similar legislation in other countries. Third, it would make it 
significantly more difficult for nonmarket economy countries to 
service their large debts to U.S. Government agencies as well as to 
commercial banks. And in either case, the U.S. taxpayer is likely to 
pick up at least some portion of the tab if these countries are 
unable to service their debts. And finally, it would not promote our 
exports of agricultural and other products to these countries.

Thank you very much for the opportunity.
[The prepared statement follows:]

w

STATEMENT OF PAUL MAKER, PROFESSOR OF INTERNATIONAL BUSINESS, SCHOOL OF 
BUSINESS, INDIANA UNIVERSITY

My name is Paul Marer. I am professor of international business at Indiana Uni 
versity. I do not represent any special interest but appear before this Committee as 
one who for 15 years has followed and published on economic developments involv 
ing nonmarket economy (NME) countries and on U.S. economic relations with them.

Our antidumping laws state that an exporter to the U.S. sells at "less than fair 
value" if it charges a price lower than what it charges on its home market or in 
exporting to a third country. This law is very difficult to apply to imports from 
NME countries because, in the absence of competitive domestic markets in those 
countries, their prices and exchange rates are, from our point of view, arbitrary. 
The present U.S. law, therefore, establishes the "fair value" of imports from NME 
countries on the basis of what a like item is actually selling for, or could hypotheti- 
cally be produced, in a "comparable" market economy country. This is called the 
surrogate country approach.

The validity of this approach is generally acknowledged as a reasonable compro 
mise to deal with the problems arising from the arbitrary price and exchange rate 
systems ' e the NME countries. There is disagreement, however, about establishing 
fair procedures to apply it.

The regulations in effect since 1978 in antidumping investigations involving im 
ports from NMEs established a hierarchy of approaches to determine the fair value 
of a like product in a surrogate country:

(1) Actual price in a comparable market economy at which the item is sold on its 
home market or is exported;

(2) The constructed value in a comparable market economy;
(3) The price or constructed value in any market economy other than the U.S.:
(4) The price or constructed value in the U.S.
The constructed value approach takes the physical factors of production actually 

used in a NME country to manufacture a product, validated by U.S. Department of 
Commerce case officers, and values them at prices actually prevailing in a "compa-
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rable" market economy to construct the unit cost of production in dollars. In my 
view, in trade between market and NME countries, the constructed value approach 
is the fairest compromise to protect simultaneously the interests of U.S. import-com 
peting producers, NME exporters, and U.S. importers. Its administration need not 
be more difficult than procedures in many market-economy dumping investigations; 
the constructed cost procedure has been successfully applied in several recent cases.

A practical difficulty in its implementation is the selection of a comparable 
market economy country, i.e., me with approximately the same level of dollar per 
capita GNP. Having recently coordinated a major team study for the World Bank 
on the problem of calculating dollar per capita GNP for NME countries, I can attest 
that the problem is indeed a difficult one. At the same time, however, we also found 
that there are methods, agreed to by leading experts from several Western coun 
tries, whereby the per capita dollar GNPs of NME countries can be plausibly deter 
mined, within a reasonable range.

Therefore, it would be desirable and helpful if the U.S. Department of Commerce, 
which is in charge of determining whether an import is priced in the U.S. at less 
than fair value, would publish a heirarchical list of market-economy countries it 
would designate as "comparable" to specific NME countries in dumping investiga 
tions. From the point of view of the fairness and particality of the surrogate country 
procedure it is not necessary to have a precise match between the per capita GNP of 
the NME country and the per capita GNP of the market-economy country. A rough 
match, say in the range of 10% to 20% would be adequate, which experts certainly 
can achieve. The publication of a hierarchical list would create certainty regarding 
this matter and thus dispense with lengthy arguments and litigation on this issue.

In sum, in addition to this procedural matter, the only slight change in the 
present trade laws I would recommend is to make the constructed value approach, 
currently the second option, the preferred one. What at present is the first alterna 
tive is less preferable than the constructed cost approach, first, because it relies on 
prices supplied by a competing market-economy producer who has a vested interest 
in the outcome of the investigation and, second, because the NME exporter has no 
way of knowing in advance the standard of fair value against which his prices will 
after the fact be judged. Under the constructed cost approach, however, he can de 
termine the standard ofi'air value before the fact and plan his marketing according 
ly. X

An alternative to the current laws is the "artificial pricing" approach proposed in 
bill S. 958, introduced by Senator Heinz at the Senate Finance Committee last year 
and to this Committee last month. I respectfully submit that, if enacted, S. 958 
would change the present trade laws in ways that are undesirable, from the point of 
view of U.S. national interest and fairness to NME exporters.

The essence of the proposed change, if I understand it correctly, is (1) to establish 
by law that in a dumping or countervailing duty investigation the fair value of an 
article imported into the U.S. from a NME country would be the lowest price, or 
some average of the lowest prices, at which a like merchandise is sold in the U.S. by 
a domestic or foreign market economy producer; and (2) to dispense with the injury 
test and find dumping if a NME exporter's price is below that standard. 1

1 A reading of the bill and of Senator Heinz's statements in introducing it suggest that the so- 
called artificial pricing standard would apply practically automatically to imports from NME 
countries. In his January 29, 1982 statement to the Senate Finance Committee, Senator Heinz 
stated:

"S. 958 seeks to ... replace both sections 406 of the Trade Act of 1974 and the non-market 
sections of the Antidumping Act with a new system based on the principles of treating non- 
market economies as much like Western economies as possible. . . . During the course of the 
investigation, the Commerce Department would consult with the non-market economy's govern 
ment and solicit from it information that would enable the Department to determine dumping 
or the presence of a subsidy, subject to the standards of current law for free-market economies.

"In those cases where the non-market economy will not or cannot provide the necessary infor 
mation, [the artificial pricing procedure would apply].

"We have tried to create with this legislation a carrot and stick mechanism that will encour 
age non-market economies to cooperate with our government in investigating the allegations in 
petitions filed against them and to adjust their economies in a way that will permit such cooper 
ation to take place."

Because the domestic prices and foreign exchange rates of NME countries contain significant 
artificial elements, since they are not as a rule determined by competitive market forces, such 
economies would not, in my view, meet what Senator Heinz calls "the standards of current law 
for free-market economies.' Thus, NMEe would be automatically subject to the application of 
artificial pricing approach to determine the fair U.S. value of their exports.

22-516 O-83——25
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The practical consequence of enacting S. 958 would be that a NME producer 
would not be able to compete in the U.S. on the basis of price, regardless of any 
comparative advantage it may have in manufacturing a product, because it would 
then automatically be judged selling at "less than fair value." In cases where there 
is only a single or a small number of U.S. producers or market-economy exporters to 
the U.S. (as in the recent Polish golf car and East German montan wax cases), the 
NME exporter would be forced to become a satellite of the other producers) in its 
pricing policies so that, in effect, it would not have control over its export strategy 
and business destiny.

Putting S. 958 on the books would be especially unfair to NME exporters because 
to compete effectively on Western markets they—much more than producers in 
other countries—must lean more on price that on other instruments of competition.

There are two sets of reasons for this. One is their lack of experience in effective 
ly employing such instruments of competition as advertising, service, warranty, 
product identification with an established brand name, and so on. The other is that 
then products are often subject to various forms of explicit and implicit discrimina 
tion, tariff as well as non-tariff, which forces them to accept a price lower than their 
competitors'. If an importer incurs any special cost or customer resistance in mar 
keting a NME's product, he will import it only if he is compensated by a lower 
price. Thus, preventing a NME exporter to compete in the U.S. on the basis of price 
would often be tantamount to excluding him from (or not making it worth his while 
to try his luck on) the U.S. market.

Eliminating the injury test on imports from NME countries would further in 
crease their difficulty of selling in the U.S. because it would provide a strong incen 
tive to import-competing interests to make dumping charges more frequently than if 
injury would have to be proven.

Although so far I have stressed what would appear to be S. 958's basic unfairness 
toward NMEs, fundamentally I am opposed to S. 958 because enacting such a law 
would not be in the U.S. national interest.

First, it would significantly reduce competition in the U.S. in markets for certain 
products and thus disadvantage the U.S. consumer.

Second, if the bill became law, it would be viewed by the 'uternational trading 
community as significant protectionist legislation and would *nus justify protection 
ist legislation in other countries also.

Third, it would make it significantly more difficult for Is ME countries to earn the 
foreign exchange with which to service their large debts to U.S. government agen 
cies and to private lenders. If a foreign country is unable to service its debts, sooner 
or later the U.S. taxpayer has to pick up part of the tab, directly in the case of loans 
by U.S. government agencies, and indirectly, through the tax write-offs of private 
lenders.

Fourth, it would hurt U.S. exports to NME countries.
Mr. Chairman, thank you very much for the opportunity to present my views.
Chairman GIBBONS. Thank you, Professor.
We obviously need to learn a lot more about how to deal with the 

nonmarket economies and to deal with them in a fair and open 
manner. It has been a problem that the Congress has wrestled 
with, and perhaps your dissertation on it will help us understand it 
a lot better. We appreciate your coming to help us on this matter. 
Thank you.

Professor MAKER. Thank you.
Chairman GIBBONS. Our last witness for today is Mr. Heebner 

from the American Restaurant China Council.
Go right ahead, sir.

STATEMENT OF JOHN C. HEEBNER, VICE PRESIDENT, AMERICAN 
RESTAURANT CHINA COUNCIL, INC., ACCOMPANIED BY JAMES 
MAGAVERN, COUNSEL
Mr. HEEBNER. Mr. Chairman, my name is John Heebner. I am 

the president of Buffalo China in Buffalo, New York, and I am ap 
pearing here today on behalf of the American Restaurant China 
Council, a trade association representing the majority of American
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manufacturers of hotel and restaurant china. With me is James 
Magavern, our legal counsel.

We have asked to speak here today because foreign imports, par 
ticularly from the People's Republic of China, have increased at an 
explosive rate in the last 3 years and now threaten the very exist 
ence of this small industry.

I am submitting with this statement a study entitled, "The Need 
For More Adequate Safeguards Governing "mports from Non- 
Market Economies," which was written by Prcfessor Lee Albert of 
the faculty of law at the State university of New York. And this 
study examines current economic thinking and explains why we 
cannot simply assume that the dislocation costs created by freer 
trade policies will necessarily be offset by the lone term gains for 
the economy as a whole.

And I wish to request that this study be made a part of the 
record, because I believe it is an important and a competent analy 
sis.

Chairman GIBBONS. All of it will be made a part of the record.
[The study follows:]

THE NEED FOR MORE ADEQUATE SAFEGUARDS GOVERNING IMPORTS FROM NONMARKET
ECONOMIES

(By Professor Lee Albert)

INTRODUCTION

That international trade is mutually beneficial to this nation, and others, has 
been a central premise of economic thought and American public policy. Competi 
tive imports enable American consumers to purchase at lower prices and force 
American industries to become more efficient. Trade thus augments productive effi 
ciency and consumption possibilities. Accordingly, domestic producer claims for 
import relief understandably encounter skepticism.

Although these axioms are venerable, American public policy increasingly reveals 
disquiet and uncertainty over the realization of benefits from cheap imports and the 
economic dislocations caused by them. The private and social costs of high unem 
ployment, idle capacity, wasted machinery and distressed communities provoke in 
quiry into whether the realized benefits from trade outweigh these dislocation costs. 
Similarly, there are doubts over the fairness of competition between American in 
dustries and foreign ones, particularly producers in a state-controlled economy who 
are exempt from market forces. Are such suppliers more efficient than American 
companies or are their prices determined without regard to the actual costs of pro 
duction? Should we allow American companies to go under and bank on the long- 
range availability of low-priced goods from communist nations?

Modern economic thought underscores the appropriateness of these questions. 
Economists confront the numerous gaps between the classic model of perfect compe 
tition and fully utilized resources and our second best world of significant unem 
ployment, underutilized capacity and imperfect competition. Economic theory in 
turn is replete with elaboration of the restrictive conditions under which a nation 
may gain from freer trade. Hence, there are numerous qualifications on the premise 
of classical economics that more trade is better than less. Empirical studies reveal 
that the benefits of moves towards freer trade are often uncertain or modest, while 
the costs of such moves frequently are immediate and severe. Economists also 
attend to the divergence between private and social costs and acknowledge that 
there are significant social costs of freer trade. Prolonged or chronic unemployment, 
transfer payments and community disruption and decline are among the social bur 
dens of freer trade policies.

This paper relies on modern economic analysis and the public policies expressed 
in American fair trade and anti-trust laws in setting forth arguments for more ef 
fective safeguards for U.S. producers. Particular attention is paid to the issues of 
fair competition, dislocation costs, and long-run benefits in respect to imports from
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non-market economies, in which prices and costs are administratively determined.* 
The case for relief, however, goes beyond non-market imports.

The American Restaurant Chinaware Industry has been engaged in a competitive 
struggle for survival against imported chinaware. By virtue of a large change in 
U.S. trade policy several years ago, the chief adversary in this contest is the Peo 
ple's Republic of China (P.R.C.). The trade issues posed by P.R.C. chinaware imports 
provided the occasion for this paper and well illustrate the need for change in U.S. 
trade policy. Although this paper is not a case study of an industry, certain charac 
teristics of chinaware import competition are set forth as background for the gener 
al fair trade questions subsequently explored.

The domestic restaurant china industry consists of independent producers selling 
in a highly competitive market. The American industry rests on an advanced tech 
nological base; it employs sophisticated modern machinery representing significant 
amounts of capital investment. This stock of capital goods is industry-specific: the 
mechanized productive factors cannot be used to manufacture alternative goods. 
Notwithstanding mechanization, the industry remains labor-intensive and employs 
many workers whose skills and experience are not readily transferable to other jobs. 
Many of the restaurant china producers are located in the nation's most economical 
ly distressed areas, such as upstate New York, Pennsylvania and Ohio.

Given modernization and specialization, the productivity of American china pro 
ducers io significantly higher than that of foreign competitors. Notwithstanding 
such superior productivity, imports of restaurant china has grown rapidly in the 
last five years and now equals about one-third of the total sales of restaurant china 
in the U.S. Since the advent of the trade agreement with the People's Republic of 
China several years ago, imported chinaware from the P.R.C. has increased dramati 
cally. It now constitutes about one-third of the total chinaware imports sold in the 
United States. Such rapid market penetration reflects a U.S. price for P.R.C. 
chinaware that is significantly lower than the costs of U.S. producers and indeed of 
any producers subject to the constraints of a market economy. No free-market pro 
ducer approximates the P.R.C. price in the United States; only suppliers in Poland, 
another state-controlled economy, come close to that price. Given the exceedingly 
low price of P.R.C. chinaware, existing tariffs on imported chinaware, although not 
insubstantial, have had a limited effect in retarding P.R.C. sales in the United 
States. The growth in P.R.C. chinaware imports, both past and threatened, poses 
two related questions for American public policy: are the economic and social bene 
fits from such imports greater than the dislocation costs of such trade? Is such trade 
consistent wkh the basic ground rules and understandings of fair competition in a 
market economy?

These questions constitute the subject of this paper. The paper first sets forth the 
arguments for modification of U.S. trade policies in a summary and adversary form. 
It then amplifies the arguments and relates them to contemporary economic and 
legal thought on international trade. Footnotes and a bibliography are at the end of 
the report.

PART ONE—SUMMARY OF POINTS

It is commonly assumed that moves toward unrestricted international trade give 
rise to economic benefits substantially in excess of their obvious domestic costs. Free 
trade economists utilize seemingly rigorous mathematical proofs and graphs to dem 
onstrate that the consumer gain from trade is considerably greater than the loss to 
American producers, employees and suppliers. The concepts of consumer and pro 
ducer surplus are used to express this result in monetary amounts. Improvement of 
national well-being from trade is an article of faith among economists and others.

Notwithstanding the illusion of precision in such economic analysis, the economic 
case for freer trade is uncertain and problematic. Efforts directed at actual meas 
urement of the effects of changes in trade policy increasingly reveal that the gains 
are less and the losses significantly greater than the suppositions of the orthodox 
theory of trade. Modern economists recognize that the set of assumptions bel..nd

'The distinction between state-controlled and market economies is significant in trade litera 
ture in respect to dumping and subsidy problems. State-controlled economies are virtually syn 
onymous with socialist or communist nations. A few of the latter are thought to employ suffi 
cient market principles as to allow treatment as a market economy, e.g., Yugoslavia. Govern 
ment intervention in a market economy is dealt with solely as a subsidy problem. Trade litera 
ture does not address the vexing question of the kind and degree of government intervention 
that casts doubts on acceptance of an economy as controlled by free market principles. Alterna 
lively put, a considerable amount of intervention in a market economy is accepted us normal.
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economic models of trade contain many crucial departures from actual conditions in 
the second-best world in which we live.

Although free trade economists recognize, as they must, that changes in trade 
policy toward freer trade have significant income redistribution effects, they meas 
ure any dollar of gain or loss equally, regardless of the size of such gains or losses 
and of who experiences them. While this yardstick facilitates assertions about "ag 
gregate" national welfare, it ignores that the losses from freer trade policies falling 
upon American producers, employees, and suppliers are disturbingly large and con 
centrated, while the gains to consumers are highly diffuse and realized in the long- 
run. Ignoring concentrated losses is contrary to pur intuitions, experience and 
public policies. Abrupt and substantial reductions in income and personal wealth 
entail both pain and demoralization. Many public programs are aimed at preventing 
or alleviating these special costs of planned or unplanned redistributions of income.

Whether a trade policy change represents an improvement in community welfare 
depends on both an estimate of the aggregate dollar gains and losses and on wheth 
er its impact on the distribution of income is favorable or at least tolerable. The 
economic assessment is incomplete and flawed because it ignores the latter. Because 
trade policy liberalizations frequently have large wealth effects, the economic model 
does not v.c, rately reveal whether the nation has gained or lost from the change.

There :.• .•*. ot fr omissions in the economic model of trade. Although the bedrock 
notion of tr^.' • t .ieory is that a nation should produce and export those goods in 
which it Las a comparative advantage, there is no longer an agreed-upon concept of 
comparative advantage chat account for the actual patterns of trade among indus 
trial nations in manufactured goods. Without such an explanation, we cannot be 
confident that international trade in such goods is really based on relative efficien 
cy. Most notably, we cannot identify the comparative advantage of suppliers and 
producers in nations in which profits are irrelevant, state-controlled economies. .*

The traditional economic model addresses the benefits of trade by contracting free 
trade and no-trade, whereas the policy question is how much trade is beneficial. 
Economic studies addressing this question by examining the effects of tariff reduc 
tions reveal that the gains from large-scale reductions are indeed modest. An across- 
the-board removal of U.S. tariffs would produce a less than a 1 percent increase in 
the nation's ^TOSS national product. One should question how much political and 
social divisivtness the U.S. should incur over freer trade policies in light of these 
small economic benefits. In sum, orthodox economic theory provides a far more re 
strictive case for free trade than is commonly supposed. The skepticism initially en 
gendered by claims for protection of domestic producers is misplaced.

Modern economist* recognize that orthodox trade theory provides an inadequate 
basis for current issues of national commercial policy because it compares states of 
trade and no trade as if nothing of consequence happens in between these two 
"equilibrium" states. But the economic disruptions and disturbances in transition 
periods are too significant to ignore. Once we cease to assume that our economy can 
move into a new steady state after trade without wastage of resources, machines, 
and labor, the net results of trade, calculated solely in private costs and benefits, 
may be negative. Or the gains may be trivial.

There is first the effect of increased trade on the productive process, with its stock 
of intermediate goods, expensive machinery and technology. These goods represent 
significant amounts of investment capital earning a normal rate of return prior to a 
freer trade policy. Much of these goods are industry-specific and incapable of trans 
fer through sale. Transitions from changes in trade policy involve junking of this 
capital stock; the capital values or investment they represent become a dead loss. 
They cannot be transformed into new consumer goods or shifted into export indus 
tries, as orthodox trade theory assumes. Commonly experienced sticky wages or 
labor costs will hasten the decline of an import-sensitive industry and hence acceler 
ate the worthlessness of capital stock. Large or unpredictable changes in trade poli 
cies exacerbate these losses.

The effect of new imports on American labor during transition periods—which 
may be the employable years for many workers—are equally severe. Common expe 
rience demonstrates that displacement costs for workers are substantial. Where an 
import-competitive industry lays off workers, they do not costlessly move into an ex 
panding export sector or some other productive employment. They do not readily 
find work elsewhere at the same pay, even in a relatively full-employment economy. 
People's next best alternatives are well below their best ones, especially after they 
have become committed to their current jobs through choice of residence and per 
sonal skills. Displaced workers sustain prolonged income losses while trying to find 
new jobs and suffer lower pay on new jobs as well. New trade policies that reduce



918

existing tariffs or remove other trade barriers produce the most severe employment 
effects.

Studies of displacement costs assume normal macroeconomic conditions--relative 
ly full employment and utilization of machinery. Where the economy is marked by 
high unemployment and idle capacity, displacement costs in the form of job and 
capital loss are significantly higher than they would be in a normal growth econo 
my. It is no accident that social concern with trade-related effects a^e greatest 
during economic recessions. Further, the loss of faith m the standard macroecono 
mic measures for recessions requires more careful examination of the impact of im 
ports on jobs and productive resources.

Recent studies show that estimated displacement costs have been great enough at 
times to exceed the gains from tariff reductions. This conclusion ie based solely on a 
reckoning of private costs and benefits, a calculation that is incomplete because pri 
vate and social costs frequently diverge in our domestic economy. Social costs com 
monly exceed private ones. Suppose, for example, that jobs in particular import- 
competing industries generate greater returns for society than the returns perceived 
by the workers in those jobs or by people deciding to take them. That will be the 
case where the jobs bring gains in knowledge, skills, and work attitudes that benefit 
persons other than the workers and employers in the industry. That too will be the 
case where workers are unskilled or marginal employees, who, absent work in cer 
tain industries, will encounter difficulties in finding alternative jobs. If so, they will 
become unemployable for a substantial period of time and such unemployment will 
have effects on third person, e.g., family instability, crime, transfer payments, re 
gional decline and dislocation. In these circumstances, the social benefits of main 
taining or increasing employment in an industry will exceed private benefits and 
the social costs of contraction will exceed the costs to workers and employers. These 
"externalities" justify policy measures aimed at keeping and attracting workers to 
the sector.

Hence, the gap between strictly private costs and social ones from industry de 
cline can make a tariff beneficial, since tariff protection will encourage firms to 
expand output and hire more marginal workers. The social benefits of maintaining 
existing jobs or creating additional ones will outweigh whatever private losses are 
associated with consumers paying more for a p/oduct at home than they perhaps 
would pay without a tariff.

Several antitrust statutes acknowledge that foreign producers, including foreign 
governments, are governed by the same principles of antitrust as American produc 
ers when they enter American markets. But when we look to the realities of anti 
trust enforcement and adjudication respecting import competition, we confront an 
anomaly: the Department of Justice, commentators and even courts maintain that 
the fairness of competition from low-priced imports and injuries to domestic indus 
tries as well are matters beyond the purview of the antitrust laws. Curious rules 
equating state subsidies with productive efficiency and others are employed to avoid 
confronting monopolization and price discrimination claims. Hence, state power 
behind state enterprises is irrelevant to market power in the U.S. In practice, anti 
trust constraints have no application to import competition, notwithstanding repeat 
ed assertions to the contrary in the U.S. Code.

As recently reaffirmed in the Tokyo Round agreements, and subsequent U.S. leg 
islation, U.S. fair trade laws are critical in providing protection against unfair 
import competition. These laws are central to acceptable freer trade policies because 
they embody a concept of fair competition that is a part of the ground rules of a 
free market economy. We accept the substantial domestic harms and dislocations of 
foreign trade not merely because 'that affords cheaper goods but because free 
market postulates, or values, dictate that foreign producers should have access to 
American markets if they are truly more efficient than domestic industry. If they 
can do the job better, they deserve the business of American consumers. But they 
are more efficient only if their U.S. price fully covers the costs of producing the 
goods sold in American markets. Conversely, if the costs of production are not recov 
erable from the U.S. price, the foreign producer is not as efficient as its price would 
indicate. Competition at that price is unfair. The price reflects either monopoly 
power in another market or a subsidy and these are not to be equated with efficien 
t- 

Few doubt the principle. The problem lies in making it workable in regard to for 
eign suppliers who do not produce under competitive conditions. In non-market 
economies, the state establishes both home and export prices and they may not be 
related to production costs. We cannot use the home market price or production 
costs to calculate "fair value" in an state-controlled economy (SCE). To date, we
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have used surrogate measures of costs and prices, but these are expedient and artifi 
cial approximations, sadly lacking in economic validity.

The trade objectives of communist nations indicate that exports from such nations 
are state-subsidized, contrary to GATT rules and the U.S. countervailing duty man 
date. Similarly, there is reason to believe that export prices are set at a level neces 
sary to penetrate U.S. markets, without regard to pre-existing conditions of supply 
and demand. Such prices are calculated to injure domestic industry, and production 
costs are irrelevant. Hence, SCE imports carry a high likelihood of contravening our 
anti-dumping and countervailing duty laws.

But administration of these laws has not provided reliable determinations com 
mensurate with this danger. Instead of esoteric analysis of costs, what is needed is 
reform that would provide a larger role for settlements and the use of simplified 
legal criteria for both dumping and countervailing duty determinations.

We finally must recognize that the economic planning policies of SCE's, particu 
larly the PRC, have been notoriously fluid and unstable. U.S. foreign policy also 
tends to be short-run and transient. The counter-trade agreement, a vehicle for SCE 
trading, almost by definition promises a temporary supply of low-priced imports. In 
stability in a flow of low-priced imports to the U.S. is enormously costly to this 
country, since the domestic costs of trade policy changes are highest initially and 
during a transition period. Cheap imports, therefore, impose immediate costs as do 
mestic employment and productive patterns change. The trade relationship between 
the U.S. and the P.R.C. provides no assurance of long-run availability of goods to 
consumers. Consequently, we may incur the short-run costs of trade—dislocation, 
capital losses, unemployment—without obtaining the longer term benefits.

The twists and turns of U.S. foreign policy, such as the abandonment of detente 
with the Soviet Union, render long-run economic benefits from trade with particular 
SCE's exceedingly uncertain. Finally, we have come to appreciate that the foreign 
policy considerations supporting freer trade with communist nations are not compel 
ling.

PART TWO—THE ARGUMEN1S

7. The uncertain case for freer trade under orthodox economic theory
The pervasive and deeply-held assumption that economic theory powerfully 

argues in favor of freer trade is an important back-drop for public policy assess 
ments. Revealing the limits and qualifications in free trade theory is therefore criti 
cal to appreciating the magnitude of economic gains from freer trade, the conditions 
for their accrual, and the character and size of displacement costs imposed by new 
flows of imports.

A. Comparative advantage and the gains from trade
Trade theory begins with Adam Smith's perception that labor productivity is a 

function of specialization and that trade enhances specialization by enlarging mar 
kets for goods. Ricardo established the subtle and important cajse for trade over no- 
trade (autarky) with the famous theory positing that comparative rather than abso 
lute advantage is a sufficient condition for mutually beneficial trade. *

To facilitate exposition, assume two nations, two commodities and one productive 
input. Absolute advantage exists where each country is technologically superior (i.e., 
greater output per unit of input) in the production of one commodity. In a compara 
tive advantage situation, however, one country can produce more of each commodity 
per unit of input than the other and thus has an absolute advantage in both goods. 
As long as the degree of superiority in producing each goods differs, however, there 
are opportunities for trade.

Assume, for example, that the U.S. can produce both a quantity of steel and tex 
tiles with less productive inputs than the U.K. Specifically, in the U.S. it takes 25 
inputs to produce a unit of steel and 10 inputs to produce a unit of textiles; in the 
U.K. the figures are 60 and 15 respectively. Hence, the U.S. has a lower input per 
unit than the U.K. in both goods, but its productive superiority is 60/25 (2.4) in steel 
and only 15/10 (1.5) in textiles. Although the U.S. is absolutely superior in both 
commodities, the overall situation is one of comparative advantage. The U.S. has a 
comparative as well as absolute advantage in steel and a comparative disadvantage, 
although an absolute advantage, in textiles. By definition, a comparative advantage

1 Adam Smith's views on trade are set forth in his classic, "The Wealth of Nations" (1776). 
Ricardo's are in "Principles of Political Economy and Taxation " The literature on comparative 
advantage is vast; much of it is collected in Richard E. Caves, chapters 3-5 (1960) and J. Bhag- 
wati (1969).
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must be accompanied by a comparative disadvantage. Because the degree of U.S. su 
periority in producing steel and textiles differs, trade is possible.

Both countries can gain from specializing in production and exchange despite the 
greater productivity of the U.S. The U.S. will shift inputs from textiles to steel and 
the U.K. will do the opposite. Each will export the good for which it has a compara 
tive advantage. 2 Thus the theory of comparative advantage predicts a flow of im 
ports from foreign producers who are technologically inferior to domestic produc 
ers. 3 As we shall see, imports from productively inferior products pose serious ques 
tions under market principlies >. ~ fnir competition.

With trade consumers in both th». U.S. and the U.K. can acquire the import com 
modity at a lower price (in terms of the export commodity) than would be possible 
with only domestic exchange. Alternatively put, with trade each country obtains 
more goods for a given cost in productive resources. Economists utilize production 
and consumption maxima to illustrate that more goods are available with trade 
than without it.

Where a nation's aggregate resources are constant and fully utilized, its maxi 
mum production possibilities are fixed. Prior to trade, its maximum consumption 
possibilities, the consumption boundary, is the same as its production boundary. 
After trade, the consumption boundary is larger and exceeds the production bound 
ary. These additional consumption possibilities constitute the gain from internation 
al trade.4 The gain from trade in terms of extra consumption must accrue, although 
not equally, to both nations, or voluntary exchanges would not occur.

Subsequent economic writers have extended and refined this analysis without 
modifying the basic principle of comparative advantage. Adding the fact that real 
world trade is conducted in national currencies complicates the analysis but does 
not compromise the law of comparative advantage. 8 Instead of goods per unit of 
input, later economists speak of aggregate amounts of goods in terms of other goods 
that a nation employing all its resources could produce. This allows employment of 
production possibility curves, or transformation curves, to illustrate the different 
combinations of commodity amounts a nation could produce with resources fully 
and efficiently employed.6

Increasing opportunity costs have replaced Ricardo's assumption of a constant 
trade-off between increments of one good and another. Increasing opportunity costs 
signify that as one industry expands at the expense of another, increasing amounts 
of other goods must be foregone to get each additional unit of the good in the ex 
panding industry. The concept reflects the rising marginal costs found in most in 
dustries. Under conditions of increasing marginal costs, countries tend to specialize 
incompletely and marginal costs are bid into equality in world markets. 7 Rising op 
portunity costs more accurately describe actual trade patterns in which countries 
continue to produce some of the domestic consumption of goods that they import.

Economists identify two other less significant causes for trade among nations: 
scale economies—decreasing marginal costs in mass production—would also make 
international trade profitable where an expanded market is necessary to achieve 
the efficiencies of mass production. And differences in national tastes or demand in 
two countries may account for trade even where cost-price ratios are identical. 8

To complete the story of how much trade will occur between nations and at what 
price the goods will be traded requires the addition of each country's demand and 
supply curves. Demand is dictated by the tastes and incomes of the users of final 
products. The demand curve represents the quantity demanded of any good at par 
ticular prices, money here being a surrogate for any and all other goods, A national 
supply curve in perfectly competitive markets (price-taker markets) represents the 
marginal costs of producing particular quantities of a good. Demand and supply 
schedules show the international market clearing price at which domestic and for 
eign demand and supply are in balance. Under supply-demand analysis, the new 
free-trade equilibrium price will reveal an import demand just equal to export 
supply for the goods steel and textiles in the above example. 9 This framework also

2 See Samuelson, ch. 34 (1976); Kindleberger, ch. 2 (1978).
3 Jackson, Interface One (1980); Hudec, Interface Two (forthcoming 1982).<Id.
5 That foreign trac5e is conducted in national cuirencies sad that nations! currencies are 

traded in fcreigr exchange markets is what creates the esoteric subject of ir.ternatioual finance. 
Because of its vastness and complexity, that subject is not covered in this paper. A textbook 
view of foreign exchange markets may be found in Yeager (1976).

• Samuelson, ch. 34 (1976); Kindleberger, ch. 2 (1978).
7 Id.; American Economic Association, MacDougall essay (1967).
8 Sair.uelson, ch. 34 (1976); Kindelberger, ch. 2 and 3 (1978).
9 Ohlin, ch. 5-7 0367); Kindelberger, ch. 3 (1978).
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illustrates that a nation's total consumption possibility is greater with trade than 
without. 10

The community indifference curve, a geometric tool, is used to express the gains 
from trade. An individual indifference curve represents the different combinations 
of two commodity quantities that would bring an in< 'vidual or household the same 
level of utility, as expressed in an individual's willing ess to exchange one commod 
ity for the other, indifference being the point at which an individual would decline 
further exchanges. The community curve represents the aggregate of individual 
curves. This construct illustrates that after trade, a community moves from a lower 
set of indifference curves to a higher one. There has been an increase in aggregate 
utility because the extra amount of a commodity imported, say textiles, is more 
than sufficient to compensate for the decrease in an exported good, say steel. Hence, 
consumer satisfaction is augmented through trade.''

In our steel-textile instance, the gain from trade is to consumers of textiles in the 
form of lower prices. "Consumer surplus" is the com ~*pt economists employ to meas 
ure this gain; it represents on a supply-demand sch dule what it is worth to con 
sumers of a product to be able to buy that product, or more of it, at a lower price 
than some consumers would be willing and able to pay. It thus allows us to quantify 
what the better price for textiles after trade would be worth to consumers.

After trade, domestic textile producers, of course, are faced with a lower price for 
their product and hence a loss of income for people associated with producing the 
good when trade began. "Producer surplus" expresses this loss; it is a measure of 
the net gains from being producer-sellers of a product, here textiles. A lower price 
after trade causes a decrease in producer surplus in two ways: American producers 
receive less revenue on the textiles they continue to produce and no revenue on the 
textiles that were profitably produced without trade but are now imported. The de 
crease in producer surplus is a loss to workers, input suppliers, and investors in the 
textile industry, but the concept of producer surplus does not permit us to identify 
the division.

These concepts of consumer surplus and producer surplus produce monetary fig 
ures that show that the consumer gain from trade is larger in the aggregate than 
the producer loss. As Professor Samuelson, a free trade advocate, puts it, losses to 
"not particularly worthy producers" are less than gains to "not particularly unwor 
thy consumers.' 1Z

B. Difficulties in measuring the effects of trade on community welfare
This aggregate comparison of consumer gain and producer loss is the basis for the 

assertion that trade has a positive effect on community jr national welfare. 13 In 
drawing that conclusion, however, economists have It ft the realm of economic 
theory to express a policy preference, for economic principles alone cannot establish 
that the gains exceed the losses. Measurement is critical and there is no agreed 
upon or .persuasive economic yardstick.

In any situation of choice in which some members of a commuj-ity gsin and 
ethers lose, economic theory alone cannot determine that the output i% mproves ag 
gregate welfare, for there io no calculus for comparing levels of satisfaction or wel 
fare from one person or group to another. If, as a result of a policy choice, one group 
is better off but others are in a worse position, economic theory does not tell us how 
the welfare of the community as a whole has been effected. That depends on values 
to be attached to the gains and losses.

Welfare economics relies on the hypothetical compensation principle: if it is clear 
that the beneficiaries of a change have enough additional income to compensate (or 
bribe,) the losers for their loss, and some left over, the new position represents an 
improvement. 13 If compensation actually occurs, there are no losers and the change 
is an improvement. But for a variety of reasons, losers are seldom compensated. 
Without the compensation, the principle that an aggregate change is good as long as 
the gainers could compensate the losers is not convincing. For example, we do not 
and cannot reliably know what amount the losers would accept as adequate compen 
sation. Without this information or an acceptable yardstick, the gains may or may 
not exceed the losses. Where, as here, there are significant distributional impacts of 
a policy choice, they must be acknowledged in the assessment of community wel-

10 Id.; Samuelson, ch. 34 and 35 (1976). 
! « Kindelbcrger, ch. 2 and 3 (1978).
12 Samuelson, ch 34. For an unusual expression of a skeptical view, see Lipsey and Steiner, 

ch. 39 end 40 (1966).
13 Kindolherger, ch. 3 (1078); Mussa, 1191-1204 (1974); Yeager and Tuerck (1976); F. Bator 

U957),
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fare. Whether a new position represents an improvement in community welfare de 
pends on both an estimate of the aggregate dollar gains and losses and on whether 
the impact of the change upon the distribution of income in the community is favor 
able or at least tolerable.

The economic assessment of the effects of trade is flawed precisely because it ig 
nores effects upon the distribution of income. In relying on consumer and producer 
surplus, economists treat all dollar gains and losses equally, without regard to who 
experiences them and in what amounts. 14

Treating gains and losses without regard to where and how they fall is problemat 
ic. Common sense tells us that people do not regard their loss of a first hundred 
dollars with the same dissatisfaction as the loss of their last one hundred dollars. 
Similarly, we do not view someone's sudden and prolonged loss of a job with an 
annual income of thirty thousand dollars as imposing less harm or diswelfare than 
an annual loss to General Motors of forty thousand dollars. But, in fact, the aggre 
gate approach to community welfare treats the General Motors' loss as worse.

As we shall see, a large and concentrated loss to an American industry, its em 
ployees, suppliers, and others, is a not an uncommon effect of certain trade policy 
changes. As economists observe, the aggregate dollar value of the consumer gain 
over time will exceed the aggregate dollar value of these concentrated losses. But 
that does not allow us to say that the move has improved national welfare. Diffuse 
gains to consumers are important, no doubt. But concentrated losses, large and 
abrupt changes in income, are a special concern in the making of public policy. So 
too are perverse income distribution effects, such as those that worsen the lot of em 
ployees whose earnings are below or near the poverty threshold. 18 Numerous public 
programs seek to prevent or alleviate these consequences, as, for example, disaster 
relief, unemployment and disability insurance, no-fault compensation, and trade ad 
justment assistance.

In sum, before assuming that a policy move toward freer trade improves national 
welfare, one must look more closely at the intensity of the losses and the groups 
that bear them. The seemingly precise monetary amounts in the concepts of produc 
er and consumer surplus may obscure but do not eliminate the immediacy and con 
centration of the losses and the diffusion and gradualism of the gains. The net na 
tional gain or loss from a trade policy is not a function solely of the volume of trade 
created and the change in price caused by trade.

C. A qualification on the principle of comparative advantage 
Modern economic thought on international trade has a serious hiatus, for there is 

no general theory that, explains trade patterns among industrial nations in manu 
factured goods. Ricardo's labor theory of value was replaced by the Heckschtr-Ohlin 
factor proportions explanation of trade patterns. In abbreviated form, this theory 
provides that different products require different proportions of labor and capital 
and different countries have different relative endowments of labor and capital. 
Countries will have a comparative advantage in producing goods that use their 
more abundant-factor more intensively; each country will end up exporting abun 
dant-factor goods in exchange for imported goods that use their scarce factor more 
intensively. The theory assumes that the technology of production is the same in all 
countries—production functions are identical. Different factor endowments is why 
domestic prices differ before trade. 16

The theory failed a critical test in the 1950's, when Wissily Leontiey found that 
the United States, seemingly a capital abundant country, was exporting labor in- 
stensive goods in exchange for a more capital intensive imports. Subsequent empiri 
cal research confirmed the "Leontiev paradox"—U.S. exports were more labor in 
tensive than its imports. Data from other countries turned up fresh contradictions 
to orthodoxy as well. 17

The paradox led to more elaborate views of the factor content of foreign trade and 
modification or rejection of the orthodox Heckscher-Ohlin theorem. The theory is 
vague and elusive because the factors of labor and capital must be defined with 
greater specificity; because nations trade in intermediate goods—factors; because 
labor-capital inputs vary with their relative costs; and because production functions 
plainly are not identical. New theories have proliferated. Increasing recognition has 
been afforded to the role of new technology and subsequent technological diffusion

" Samuelson, ch. 34, p. 678 (1976).
18 A persuasive statement is found in Calabresi and Bobbin, 32-33, 83-87 (1978). Also see Mus- 

grave (1959); Posner (1970); Kindleberger, ch. 5 (1978). 
"Ohlin(1933). 
17 Leontiev, reprinted in Bhagwati (1969); Baldwin, 130-135 (1971), Kindleberger, ch. 5 (1978).
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among nations to explain trade in manufactured goods. The product cycle theory 
holds that as the technology of a product becomes more standardized and static, the 
product migrates from innovating human-capital abundant countries to lower 
income countries where labor costs become a more important basis for comparative 
advantage than do research and development and technological advantage. Linders 
representative demand hypothesis finds causal connections between income, tastes, 
technology and trade. It predicts that a rise in per capita income in a nation shifts 
that nation's representative demand pattern toward luxury goods; producers come 
up with impressive improvements in the technology of supplying luxury goods; their 
efficiency gains exceed the rises in consumer demand that cause them, leading that 
nation to export those goods at lower prices. Another theory explains trade pat 
terns, especially U.S. exports, in terms of human capital. Application of Leontiev's 
calculations with measures of human capital per worker revealed that U.S. exports 
were indeed more human capital intensive than imports. Relative differences in nat 
ural resource endowments also explain certain trade patterns.

This tapestry of theories demonstrates the analytical inadequacy of lumping pro 
ductive factors into capital and labor or labor and land. In place of a unified theory, 
however, there now are many competing theories to explain trade patterns among 
industrial nations in manufactured goods. Trade data provides some support for one 
theory or another. But international economics has no comprehensive or accepted 
theory to identify the critical factor of comparative advantage. 18 Without such a 
theory, we cannot be sure whether or why trade is based on the relative efficiencies 
of nations in producing goods.

To be sure, lower initial prices of foreign goods in market economies over Ameri 
can goods is strong evidence of lower production costs. But economic theory provides 
no reason to believe that the benefits of trade based upon comparative advantage 
obtain in trade between market countries and state-controlled economies (SCE's). 
Given inadequate information on prices and costs in a non-market economy, we 
cannot identify the comparative advantages of an SCE in the making of particular 
products. The explanation available for market economies—prices reflect production 
costs—is inapplicable to an SCE, since domestic and export prices are administra 
tively determined. International trade theory is an extension of domestic market 
theory. Hence comparative advantage does not explain the basis for trade with an 
economy not governed by market principles.

D. The overall private economic costs of existing U.S. tariffs are a trivial per 
centage of gross national product

Economic trade theory calculates the benefits from trade by contrasting states of 
free trade and no trade. But the principal question for policymakers is whether a 
move toward more trade produces singificant gains. Analyses of the gains and losses 
of major tariff reductions reveals that the benefits would be modest.

Pursuant to orthodox theory, a tariff lowers national well-being because it costs 
consumers more than it benefits producers (employees, suppliers and owners) and 
the government, which collects the revenue. A tariff thus redistributes income from 
consumers of the imported products toward these groups. Conversely, a free trade 
policy redistributes income from these groups to consumers.

More specifically, the aggregate cost of a tariff is divisible into a consumption and 
production effect. The production effect is a loss represented by the fact that produc 
tive resources at home are being used to produce a good that is produced more 
cheaply abroad. The consumption effect is due to the higher domestic prices for the 
protected product. 19

Once one recognizes that tariffs affect the cost of inputs as well as final products, 
measuring the aggregate effect of tariffs on producer interests becomes complex. In 
dealing with this proliferation of impacts, economists utilize a concept of the "effec 
tive rate of protection" to measure the percentage effect of the entire tariff struc 
ture on ths '-alue added per unit of output in each industry. This tool serves to 
reveal that a tariff in one industry effects a number of industries and that incomes 
in any one industry are affected by the tariffs of many industries. 20

Economic theory allows for one exception to the net negative effect of tariffs, the 
nationally optimal tariff. When a nation as a whole can effect the price at which 
foreigners supply imports (monoposony power), a tariff can be nationally optimal by 
inducing foreign suppliers to lower their price in order to limit the reduction in do 
mestic sales. The nation as a whole will gain in paying a lower price for the import,

18 Kindleberger, ch. 4 (1978); Linder (1967); Morrall (1972).
19 Alchian and Alien, ch. 37 (1972); Samuelson, ch. 35 (1976).
20 Kindleberger, ch. 6 (1978); Yeager and Tuerck (197(51
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even though the after-tariff price to consumers is somewhat higher. The lower the 
foreign supply elasticity, the higher the optimal tariff rate. The tariff is certain to 
produce net gain only if the foreign governments do not retaliate with tariffs on our 
exports. 21

It is not difficult to estimate the overall national loss from a tariff (adding up 
strictly private gains and losses). The only information needed is the percentage 
price mark-up of the tariff, the initial dollar value of the import, and the percentage 
elasticity of the import to price changes. The inquiry is much the same as estimat 
ing the impact of a sales tax.

An economist, Harry Johnson, in 1960 reached the surprising conclusion that the 
value of the gain from removing all 1960 U.S. tariffs would be a positive but trivial 
share of the Gross National Product. 22 Conversely, the net loss from the existing 
tariff structure was less than one percent of G.N.P. Later empirical studies confirm 
this significant conclusion: estimated losses in 1971 from all barriers on trade in the 
U.S. remained less than one percent of Gross National Product. 23 These studies es 
tablish that tariff barriers impose net costs but the total is not significant. More 
over, these estimates do not include transition costs that result from tariff reduc 
tions. Hence, the less than one percent gained from removing trade barriers is re 
duced by the substantial displacement co*ts associated with tariff reductions. In 
light of these modest amounts, one may question how much political and social divi- 
siveness a nation should incur over the question of tariffs and trade barriers.

These findings caused consternation in the community of free-trade economists 
and they searched for qualifying factors. Some of the factors they found are difficult 
to quantify, such as the observation that price elasticity is greater in the long-run 
and therefore demand for lower priced imports and hence consumer gain might in 
crease over time. Other factors are make-weights, such as the administrative costs 
of a trade barrier. It costs money to operate a tariff system, but it is also costly to 
administer a system of foreign trade, with or without tariffs.

At least two additional variables further reduce the cost of tariffs. A tariff affects 
the currency exchange rate in a way that can cut the welfare costs of the tariff. 
After exchange rate adjustments from fewer dollars being spent on imports, the 
tariff may end up raising the dollar price of imports by less than the amount of the 
tariff itself. For example, if a ten percent tariff causes the dollar to buy three per 
cent more of each foreign currency, the domestic dollar price of importable goods 
will rise only about seven percent. If so, then the national loss from the tariff would 
equal but seventy percent of the usual measure of national loss. 24 Finally, tariff 
changes bring displacement costs, which further reduce or eliminate the gains from 
freer trade.

The final argument free-trade advocates make in response to the demonstration of 
modest losses from tariffs is that one percent of GNP equals a large number of dol 
lars, ten billion in 1971. Given the size of the U.S. economy, and the social and polit 
ical costs of changes in tariff policy, the amount may not be significant. Some econo 
mists also suggest that tariff protection may impede technological progress by re 
ducing the incentive to produce domestically at lower costs through innovation. This 
speculation has been countered by a contradictory view, associated with the work of 
Joseph Schumpeter and John Kenneth Gajbraith, that higher profit margins can ac 
celerate technological improvements by giving firms greater resources and security 
for spending on research and development.25 Uncertainty over tariff changes, fur 
ther, is thought to reduce investment in research and development by import-com 
peting American firms.
II. Modern trade theory reveals that trade policy changes result in wasted machinery 

and unemployment and that these costs may exceed the benefits of more trade 
We may conclude from the above that accepting the myriad of assumptions in the 

pure theory of international >ade, that theory provides a far weaker case for trade 
over no trade than is commonly supposed. We now turn to modern economic writ 
ings that qualify pure theory. Modern economists observe that orthodox theory pro 
vides an inadequate analytical basis for current issues of national commercial policy 
because of its unduly restrictive institutional and behavioral assumptions. Some 
question whether the two country-two goods model is adequate to explain multina- 
tion, multicommodity trade patterns. The model predicts trade in the most advanta-

21 Kindleberger, ch. 7 (1978). 
« Johnson (1960).
23 McGee (1972); Kindleberger, 120 (1978).
24 Kindleberger, 123 (1978); Stern (1971).
25 Kindleberger, 122 (1978).
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gecus-least advantageous products. But there is a range of products in between for 
which the model is indeterminate and other considerations might influence trade, 
e.g., a nation's long-run balance of payments. 26

More fundamentally, economists note that classic theory is a timeless and static 
one that compares states of trade and notrade as if nothing of concern happens in 
between. These economists argue for a more dynamic trade theory that accounts for 
the transition stage that follows from any change in trade policy. The disparity in 
costs and benefits in short-run and long-run states may be significant; the economic 
disruptions and disturbances in transition periods aio too large to be ignored. Once 
one ceases to assume that an economy can move into a new steady state after with 
out wastage of resources, machines and labor, the net results of trade, even calculat 
ed with a flawed yardstick, may well be negative. Or the gains may be small. And 
the stability of trade patterns after policy changes becomes critical to the realiza 
tion of benefits, however measured.

A. The effect of trade on machinery and capital
A group of British economists, Metcalf, Steedman, Mainwaring and Emmanuel, 27 

have argued that traditional trade theory based on static equilibrium models does 
not account for the role of intermediate factors of production in either world trade 
or domestic production. Traditional theory focusses on fixed amounts of simple 
inputs—capital or labor—which costlessly move from one productive industry to an 
other as free-trade alters a nation's domestic output. A dynamic theory deals with 
the effects of trade on the productive process and its stock of intermediate goods, 
the produced means of production.

As in the American chinaware industry, actual production entails a large quanti 
ty of intermediate goods rather than simple inputs of capital and labor. These goods 
represent significant amounts of investment capital earning at least a normal rate 
of return prior to trade. One may not assume that this "old ' physically specific cap 
ital stock of productive inputs can be costlessly transformed into "new" physically 
specific captial stock to be employed in producing some other good. Similarly, if the 
total economic value of the new capital stock (intermediate goods) is less than the 
old, one may not assume that the difference in economic value can be transformed 
through trade into consumer goods of equal value. In short, transitions from 
changes in trade policy involve junking of industry specific capital inputs and this 
unwanted capital is not transformed into consumer goods, as pure theory posits. If 
the costs of dismantling-erecting or transporting these intermediate goods are suffi 
ciently high, as they are most often apt to be, their value cannot be realized in any 
market. If they are industry-specific, they cannot be transformed into expanding 
export sector of the economy. Once the loss on these non-malleable capital goods is 
taken into account, the net aggregate effect of a move toward freer trade may be 
negative. Community welfare may be worsened. At a minimum, the net gain will be 
far less than the amount posited under pure theory. 28

The extent of such loss in captial values will depend on the predictability and 
magnitude of the change in trade policy and consequent trade. Losses are most 
severe where the change in trade policy arises unexpectedly and the amount of con 
sequent imports is substantial and unforeseen. Observe that U.S. trade agreements 
with communist nations tend to be less foreseeable and less gradual than those with 
market economies and that the imports from an SCE are not predictable, either in 
kind or quantity. Phasing in trade policy changes over a substantial period of years 
reduces capital losses. The loss also is less if the stock of capital goods can continue 
to produce a value of net output in excess of declining wage costs. In theory, wages 
should fall in the distressed industry. If wages are sticky, however, labor costs will 
hasten the decline of the import competitive industry. Capital losses are greatest in 
the case of plant closures.29

A dynamic trade theory also observes the effects of uncertainty and expectations 
over trade policy in the import competitive industry. Inability to predict trade policy 
changes or the amount of consequent foreign trade will discourage modernization 
and change in import-competitive industries.

These conclusions of possible net loss from a freer trade policy are based solely on 
private economic costs, which is a restrictive view of transition costs. It assumes 
social costs do not exceed private ones. But the calculation of private costs does not

28 Kindleberger, 55-56 (1978); Samuelson, ch, 5 (1976). For writings critical of the pure theory, 
see Gray (1976); Steedman U979); Morrall (1972); Lipsey (1976); Reich (1982).

27 Steedman, el al. (1979).
28 Id., ch. 4 and 12. 
"Id. ch. 12.
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include such trade impacts as community and regional disruption from the decline 
of import-competitive industries; the relationship between an increase in unemploy 
ment and social unrest, crime, mental illness, family disharmony and break-up, and 
so forth. If there are causal relationships between concentrated trade-related eco 
nomic disturbances and these effects, the economic calculus of cost is too narrow. 
Social costs would be in addition to private costs. Social costs are explored later in 
this paper.

Free trade advocates may not gainsay capital losses from changes in trade policy. 
In taking a narrow view of industry-specific factors and making a host of assump 
tions of idle productive facilities in import competitive industries, they generally 
conclude that such capital losses are modest. They also argue that such losses are 
similar, but far less than, the losses sustained as a result of technological improve 
ments in the production of goods. But they do not often observe that the gains from 
technology are significantly greater than the gains from trade.

Most economists would agree trade policy changes should be predictable and grad 
ual; reductions in tariff levels or other trade barriers should be phased in to allow 
for orderly termination of a declining import-competitive industry.30 In addition, 
economists gingerly support other adjustment assistance measures. While agreeing 
in principle with adjustment assistance as a legitimate social policy to alleviate con 
centrated losses, they find that U.S. adjustment assistance programs maintain inef 
ficient industries at existing levels of output instead of facilitating their orderly 
demise. They further observe that it may not be feasible to design effective adjust 
ment assistance so as to insure the depletion of industry specific capital stock while 
cushioning the loss. 31

B. The harms to workers from trade policy changes
Economists also deal with the effects of trade on the American labor force, both in 

theory and empirical studies. First a classic theory, a disturbing one not fully real 
ized in the real world. Under certain restrictive assumptions, the Stopler-Samuelson 
theorem holds that moving from no-trade to free-trade unambiguously raises the re 
turns to the factors used intensively in the rising-price export industry and lowers 
the returns to the factors used intensively in the falling-price import industry. Be 
cause the resulting change in factor rewards is much greater than the change in the 
relative price of goods, this result does not depend on which goods are consumed by 
households of workers and owners in these industries. Cheaper imports do not offset 
wage and capital losses in import-competitive industries.

Samuelson also established the remarkable factor-price equalization theorem. 
Again under restrictive assumptions, free trade will equalize not only commodity 
prices, but also international factor prices, so that all workers in trading nations 
will earn the same wage and all units of land in such nations will earn the same 
rental return, regardless of factor supplies or the demand patterns in the trading 
countries. The theory posits that in the long run workers will end up after trade 
earning the same wage rate in all countries, even if labor migration is not allowed. 
Trade makes this possible, because the factors that cannot migrate between coun 
tries end up moving among trading nations in the form of goods. It is as though 
each factor of production were migrating toward the country in which it was scarcer 
before trade.32

The most casual glance at the world reveals that this prediction is not reflected in 
experience. The assumptions behind it depart from reality. But the theorem has a 
germ of analytic power in it: trade diminishes the differences in factor prices; wages 
tend toward equality.

Trade produces more visible short-run effects on labor. Lower wage rates in coun 
tries exporting goods to the U.S. plainly affect employment levels and wage rates in 
the U.S. Workers specialized in export and import production will clearly gain and 
lose from expanded trade, and their consumption patterns will not significantly 
alter the gains and losses.

The Leontiev paradox provoked empirical studies of the export and import com 
peting factors of production in the U.S.33 Hence, there is considerable data on the 
impact of trade upon the distribution of income in the U.S. As the simple model 
predicts, trade alters relative commodity prices here and abroad and therefore 
raises the rewards of some productive factors at the expense of others. It makes

30 Amacher, Baldwin essay, ch. 4 (1979): Reich (1982).
31 Samuelson, ch. 34 (1976); Amacher, Tumlir and Balassa Essays, ch. 4 (1979); Mussa (1974). 
38 Stolper and Samuelson, reprinted in Bhagwati (1969); Kindleberger, ch. 5 (1978). 
33 Baldwin (1971); Brimmer (1972); Amacher, Baldwin essay 227-229 (1979); Frank, ch. 3 (1977); 

Black ch. 5 (1980).
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some producer groups, including workers, better off and others worse off. It follows 
that the more labor is specialized or concentrated in the production of imports, the 
more it stands to lose from increases in trade.

To measure the specialization of labor in export and import sectors in a multi- 
commodity real world requires detailed information about particular products, in 
dustries and inputs. One needs elaborate input-output information in order to ascer 
tain what shares of export and import competing production consist of payments for 
workers in industries that supply goods to domestic export and import industries. 
Further, to assess the overall effect of changes in trade policies on employment (the 
number of jobs available at given wage rates), one must quantify the extent to 
which reducing (or increasing) imports would decrease (or increase) the value of U.S. 
exports and then to multiply such changes in import-export values by the ratio of 
jobs per dollar that seem to characterize import and export sectors. 34

The considerable number of variables, estimates of demand elasticity, output coef 
ficients and other elusive ma.ter, as well as the assumptions necessary, render job- 
effect estimates both rough and highly susceptible to bias in favor of a researcher's 
initial intuitions.

There are several such studies for the U.S. and they generally conclude that a 
policy curtailing existing levels of imports would bring a net loss in U.S. jobs and 
wages because of the effect on exports. 35 In reaching this conclusion, the critical 
assumption is that a new U.S. trade barrier reducing the value of imports will 
reduce the value of exports by the same amount. Several reasons are invoked to 
support this connection: exports use importable inputs; foreigners who lose U.S. 
markets will buy less U.S. exports as a consequence of their decreased incomes; for 
eign governments may retaliate against our exports; and, most importantly, cutting 
imports will bring the same reduction in export value through money exchange rate 
adjustment. With flexible exchange rates, the supply of dollars to buy foreign goods 
will roughly match the demand for dollars to buy U.S. goods. New import barriers 
will reduce the volume of dollars being supplied for foreign currencies. Consequent 
ly, the value of the dollar will tend to rise (and the value of foreign currencies will 
tend to fall) in exchange markets. Accordingly, any dollar price of a U.S. export now 
becomes more expensive to foreign buyers and they, therefore, will tend to cut their 
purchases of exports. Hence, exports will deciease with imports through foreign ex 
change adjustments. 36

Accepting the assumption of equal reductions of U.S. imports and exports, econo 
mists argue that the job impact of a new trade barrier would be harmful to Ameri 
can labor. Several empirical studies show that since World War II there have been 
more jobs tied to a billion dollars of American exports than to a billion dollars of 
import-competing production. Recall Leontiev's finding that U.S. exports are more 
labor-intensive than its imports. Further, the average wage rate for workers in 
export industries tends to be higher than the import-competing industries, since 
export industries are human capital intensive. Hence, the estimates imply that 
more overall dollar wa»es are tied to exports. The authors of these studies concede 
that job effect estimates are gross. Nonetheless, they argue that the evidence indi 
cates that jobs and wages would be cut by an import reduction matched by a corre 
sponding '•eduction in exports. 31

By focusing on the impact of a reduction in existing trade barriers instead of im 
position of new ones, Baldwin recently found a modest overall decrease in American 
jobs, even after allowing for a corresponding export expansion. 38 In estimating the 
impact of a 50 percent multi-lateral duty reduction by the U.S. and its major trad 
ing partners on most goods (except the big specially protected ones, e.g., steel, tex 
tiles), Baldwin finds a net loss in U.S. employment equaling 15,400 manhours per 
annum. (He also finds a net welfare gain of over $1 billion.) Significantly, Baldwin 
reports a number of concentrated and severe adverse employment effects in particu 
lar import-sensitive industry sectors: (food utensils and pottery 20 percent; rubber 
footwear 13 percent; cutlery 12 percent). He also observes certain capital losses in 
import-competing industries.

Although Baldwin's estimate of a net change of 15,400 manhours from a 50 per 
cent across-the-board tariff reduction may not be a formidable figure in the aggre-

34 See Kindleberger, ch. 5 (1978); Amacher, Baldwin essay (1979). 
38 Id.; Baldwin, American Economic Review (1971); Krause (1971). 
38 Kindleberger, ch. 5 (1978).
37 See authorities in note 27, supra.
38 Baldwin, Mutti, and Richardson, Welfare Effects on the U.S. of a Significant Multilateral 

Tariff Reduction: A Progress Report, Conference on Trade, Univ. of Wisconsin, 1977, reprinted 
in Amacher, ch. 4 (1979).
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gate, 39 the overall transfer of jobs from import to export sector industries is large 
indeed. He forecasts an increaseof 135,800 manhours in the export sector and a de 
crease of 151,200 manhours in the import sector. This impersonal statistical aggre 
gate does not reveal or suggest the effects on workers on their families who suffer 
the impact of displacement and the losses to managers and shareholders in import 
industries. Similarly, the figures do not consider the social benefits of maintaining 
or increasing employment in import-competing sectors with their high proportion of 
unskilled labor.

More fundamentally, in quantifying gains and losses, the labor displacement costs 
of a tariff reduction appear to have been underestimated in the Baldwin study. 
Where an import-competitive industry lays off workers, such workers do not simply 
move to some other productive employment with virtually the same marginal prod 
uct. They do not find work elsewhere at the same pay. People's next best alterna 
tives usually are well below their best ones, especially if they have become commit- 
teed to their current employment by gearing their choices of residence and personal 
skills to that employment. It is well known that displaced workers sustain pro 
longed income losses while trying to find new jobs and suffer lower pay on new jobs 
as well. These displacement costs must be considered when toting up the net effect 
of tariff changes and they appear to the lay observer to be far larger than Baldwin's 
estimates.

Similarly, managers and shareholders in import-competitive industries experience 
capital losses due to competition from imports. All of these losses are real economic 
losses to society. Even if, contrary to fact, domestic assistance programs were to pay 
full compensation for private income and capital losses, the economic costs would 
not disappear. The loss would be socialized through taxation.

As one writer on international trade recently observed, "recent studies have 
shown that in some cases the estimated displacement costs have been great enough 
to cancel out the gains from tariff removal and that in other cases they have offset 
only part of the gains from freer trade." <0 As one would expect, economists observe 
that these costs are considerably magnified in an economy beset by sluggish eco 
nomic growth, underutilized capacity, and considerably less than full employment. 
Shifts in such an economy from declining industries to growth sectors are torpid, 
new industries do not spring up of their own accord to replace contracting ones. In 
stead, the U.S. (and other countries) faced with competitive declines across many 
industries experience increased unemployment and underutilized industrial capac 
ity, made woise by fiscal and monetary policies aimed at curbing inflation.

Displacement costs are what differentiates the case against removal or reduction 
of existing tariffs from the case for imposing new tariff barriers. In imposing new 
barriers, adverse employment effects in export industries would introduce another 
set of displacement costs and these would increase the estimated national losses 
from new tariffs. Hence, displacement costs are a factor weighing against new tariff 
b<. r* "ers. But they similarly counsel against substantial reductions of existing tariffs 
or other trade restrictions. Further, existing tariffs are particularly significant bar 
riers to high displacement costs because they are most restrictive on goods that 
have above average domestic job content, mostly in the least-skilled labor categories, 
such as cotton textiles and footwear. 4 '

C. The harms to society from trade policy changes
Economic studies on labor effects exclusively set forth private costs and benefits 

and assume that they also represent social costs. To account for social costs and 
benefits, it is necessary to yield the simplifying assumption in trade theory that 
demand and supply curves can do double duty as the measurement of both private 
and social benefits and costs. The demand curve is supposed to represent not only 
the marginal benefit of an extra motorcycle to the private buyer but also the net 
benefits of another cycle to society. Similarly, the supply curve represents not only 
the marginal cost to private producers of producing another cycle at home but also 
the marginal cost to society as a whole.42

39 Major nontariff barrier items are omitted from the calculations, including oil imports, tex 
tiles, agricultural products and items covered by quotas, escape clause actions, and variable 
levies If these were included, Baldwin estimates a net loss to the U.S. of 108,000 jobs and a 
deficit welfare effect of $710 million. Id.

40 Kindleberger, 125 (1978) For the AFL-CIO position on trade, see Chalkin (1982) and Wein- 
berg, in Amacher, 307 (1979).

41 Baldwin, note 31, supra. A survey of tariff literature is found in R. Stern, 857-88 (1971).
42 Kindleberger, ch. 7 (1978); Lipsey and Steiner, ch. 39-40 (1966).
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The critical assumption is that there are no gaps or distortions between private 
and social gains and losses from any activity. But there happens to be many such 
distortions in our domestic economy and they need not cancel each other out These 
include the wide range of effects from economic activities that economists call "ex 
ternalities" or "spill-over effects." They are net positive or negative effects on par 
ties other than the buyer and seller in a marketplace. Pollution is a classic example 
of costs i'.r.posed on persons not parties to an exchange transaction. Absent regula 
tion, these costs are not reflected in the production costs or price of a good. In short, 
in a "second-best" world with gaps between private and social costs and benefits, 
private actions need not lead to a social optimum.'* 3 Freer trade arguments are both 
incomplete and indeterminate unless they account for the externalities of interna 
tional trade.

Let us suppose, for example, that jobs in a certain import-competing industry or 
sector will or does generate greater returns for society than are perceived by the 
people in those jobs and by people deciding whether to take them. This can occur, 
for example, where the jobs bring gains in knowledge and skills, or changes in atti 
tudes, that benefit persons in addition to the workers and employers in that sector. 
Government employment programs aimed at training and instilling work habits are 
premised on just such benefits. Or it may be the case that the short-run costs of 
taking jobs in this sector seems higher to potential workers than they do to society 
as a whole. For these and related reasons, the social costs of attracting workers into 
the sector may be lower than the wage rate the firms in the sector would pay their 
workers. This is a case for policy devices to keep and attract workers to the sector. 44

Such a gap between private and social costs of maintaining or creating jobs can 
render a tariff beneficial. Tariff protection will encourage firms in this sector to 
expand output and hire more labor. The social benefits of the extra jobs, or mainte 
nance of the existing ones, can outweigh the losses caused by the fact that consum 
ers, or firms, are paying more for the product at home than they would pay without 
a tariff. Consumer surplus is not the only good we seek to produce.

Once one appreciates that private and social costs commonly diverge, there is 
little an economist can say in the abstract about the net gains or losses from a 
tariff. Each case must be judged on its own merits, through examination of the 
social costs of a decrease in employment of a particular group of workers in an in 
dustry and the social benefits of maintaining jobs in that sector. Assume, for exam 
ple, that an industry employs employees, with limited skills, or highly industry spe 
cific skills. Such employees necessarily would encounter difficulties in finding alter 
native employment, and would receive less pay in whatever jobs they might find. 
Society may derive substantial benefits from such workers being employed in their 
present positions and therefore would suffer substantial harms in their being unem 
ployed or employed in lower paying jobs. Maintenance of an existing tariff would be 
an effective way of expressing these social benefits and costs.

Free-trade advocates do not gainsay the possibility of such social costs and bene 
fits. But they would find a different solution in the specificity rule: it is more effi 
cient to adopt policies that are least market disruptive and that are closest to the 
locus of the distortions separating private and social benefits or costs. Applied to the 
above, the locus of the problem is domestic production, not imports or consumption 
of imports. If encouraging domestic production is the objective, a direct subsidy for 
production, or lower taxes, tied to the number of workers in the industry, is the ap 
propriate social response. The subsidy is preferable to a tariff because it does not 
discourage consumption of the good by raising its price. Similarly, if the object is to 
create jobs and cure unemployment throughout the entire domestic economy, econo 
my-wide expansionary measures—fiscal or monetary policy—is preferable to protec 
tionist measures. If the distribution of income after trade is the problem, tax and 
transfer programs is the appropriate specific intervention. And so forth. 48

Free-trade economists largely run out of things to say when faced with the re 
sponse that political or other constraints in a second-best world prevent adoption of 
these "specific" measures. They also rarely observe that these specific measures 
have their own special externalities or social costs (e.g., cash transfer programs are 
politically divisive).46

* 3 See generally, Little, I., ch. XIII (1957); Calabresi (1970).
44 Kindleberger, ch. 7 (1978); Bhagwati (1969); Johnson, in Baldwin ed. (1965).
** Id.; Samuelson, ch. 34 (1976).
*• Calabresi and Bobbitt, ch. 4 and 5 (1978).

22-616 0-83——26
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D. Displacement costs in a slow-growth economy

Public or political choice literature on trade policy indicates that during a sus 
tained economic recession, nations may opt either for greater protectionism or freer 
trade, depending on which is viewed as a more promising stimulus for recovery. 
Historically, the U.S. has chosen protectionist measures as a means of dealing with 
severe unemployment, witness the forbidding Smoot-Hawley tariffs adopted in 1930. 
Recent writings on the political economy of tariffs emphasize the importance of do 
mestic pressure groups in lobbying for changes in trade policy. In periods of high 
employment, export and import industry sectois are in conflict over tariff changes, 
since the income redistribution effects of tariffs are greatest in a full employment 
economy. Conversely, when unemployment is widespread, policy-induced changes in 
income shares become less important than their effect on the total level of income. 
All groups typically benefit from a policy that raises domestic output. Hence, 
changes in tariff policy—new or higher tariffs—may meet less resistance from 
export sectors when resources are underemployed. Underemployment creates a po 
litical environment sympathetic to policies reducing foreign imports as a means of 
stimulating domestic production. 47

Typically, free trade advocates invoke the standard macroeconomic solutions to 
unemployment and underutilization. But these have been notably unsuccessful in 
this country during the last decade in promoting econom c growth and full employ ment. 48

As a last resort in the argument for freer trade and against protective measures, 
some economists call for a new form of "managed" trade adjustment to compensate 
economic groups who would be threatened with a disproportionate share of the 
burden of economic change caused by trade. Robert Reich 49 finds that our present 
programs of adjustment assistance are largely protectionist in operation and effect. 
They extend periods of unemployment rather than facilitate job change and perpet 
uate declining industries rather than phasing them out. Instead of these programs, 
he calls for a new bargaining relationship between the government, business and 
labor to accelerate adjustment and coordinate the pace at which the firms, workers 
and communities adjust relative to one another.

The point about this proposal is that it well recognizes the substantial harms 
from trade in a slow-growth economy and the inadequacy of present adjustment 
measures. It provides, however, as the only alternative to protection, a novel and 
unprecedented form of government intervention in the American economy. To be 
sure, Reich finds precedent for such intervention in other countries, notably Japan 
and West Germany. But many people in this country would view such government 
intervention in the economy as a substantial cost of detriment of moves toward 
freer trade If that is what is necessary to have more imports, one may question 
whether it is worth the price. To the impi essive list of costs set forth above, we may 
add increasing collectivization of the American economy as an adjunct of moves 
toward freer trade.

In response to this concern, which he deems outdated ideology, Reich observes 
that "no clear distinction exists between private and public sectors within this or 
any other advanced industrialized country, the two sectors are completely inter 
twined. . . The tenacity with which the free market ideal is maintained illustrates 
the power of ideology over political reality." 50 Most Americans, especially today, 
would accept neither this collapse of the distinction between public and private sec 
tors nor more government intervention in the economy premised on this conflation.
///. American antitrust laws embody principles of fair import competition but the

protection afforded is illusory
Put most generally, American antitrust law is aimed at preventing domination or 

undue concentration in any sector of interstate or foreign commerce of the U.S., at 
preventing the use of market power to limit competition in prices, production, 
market or trading conditions, at checking other exercises of economic power which 
restrict opportunities or freedom of entrepreneurs, and at ensuring fair competitive

47 Adams, ch. 1, 8, 9 (1979), Hudec, in Interface Two (1982), Baldwin, in Amacher, part 4 
(1979); Downs (1957); Kindleberger, ch. 12 (1978).

48 For the standard free trade economic prescription, see Samuelson, ch. 35 (1976). But see 
Lipsey and Steiner, 457-59 (1966).

« Reich (1982).
50 Id at 878 (1982) Reich also provides a sharp attack on "equilibrium" economics. Equilibri 

um "is a vanishing mirage on a constantly shifting horizon. The process of adjustments is the 
stuff of economic and political history." Id at 879.
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practices 51 Economic efficiency premised on free competition in all relevant mar 
kets is, of course, an ultimate objective. 52

More basically, these laws express a familiar and typically American distruct of 
unchecked or concentrated power, In this view, antitrust is the economic analogue 
to our complex constitutional system of checks and balances in the political sphere; 
hence, the references to the Sherman Act and our antitrust laws as the constitution 
or Magna Carta of the American economy and Judge Hand's observation in Alcoa: 
"It is possible, because of its indirect social and moral effects, to prefer a system of 
small producers to one in which the great mass of those engaged must accept 
the direction of the few." "

An array of antitrust statutes are applicable to "foreign commerce" and several 
are aimed particularly at import competition in American markets. Sections 1 and 2 
of the Sherman Act, and certain provisions of the Clayton Act and F.T.C. Act, apply 
to activities "in" or "affecting" American foreign trade or commerce, which in 
cludes both exports and imports. Any contract, combination or agreement in re 
straint of trade, or attempts to monopolize such trade, even those involving only for 
eign firms, may violate the antitrust laws if they affect commerce in the U.S. The 
crucial questions are whether the forbidden results or impacts occur within the 
United States and also whether the defendants can be brought before a federal tri bunal. 84

The Wilson Tariff Act declares unlawful combinations in restraint of trade relat 
ing to the importation of articles from a foreign country. It has been interpreted as 
a reiteration that Sherman Act standards apply to foreign imports. 55 Section 5 of 
the Federal Trade Commission Act applies to unfair methods of competition "in or 
affecting" U.S. commerce, which includes international trade, even though the 
F.T.C. has not applied it to import competition. 56 Further, a little known statute, 
Section 337 of the Tariff Act of 1930, proscribes unfair methods of competition in 
the importation and sale of imported goods in the United States and vests in the 
International Trade Commission 'I.T.C.) authority to investigate and adjudicate com 
plaints under the Act; relief, however, is subject to a presidential veto. Although the 
I.T.C. had limited application to instances of patent infringements by imports, the 
agency has been persuaded by the 1974 amendments that the statute covers the full 
range of anti-competitive practices under the Sherman Act and other antitrust laws. 
Hence, in a notable recent decision, the ITC asserted jurisdiction and approved a 
settlement of a complaint charging Japanese television manufacturers with predato 
ry pricing and conspiring to monopolize the sale of television sets in U.S. markets. 57 
I.T.C. antitrust jurisdiction substantially overlaps with that of the Department of 
Justice and the Fedei al Trade Commission.

A long forgotten antitrust statute, the Anti-Dumping Act of 1916, recently has en 
gendered controversy through invocation in in two import competition challenges. 
This Act, the initial antidumping statute applicable to imports, prohibits the sys 
tematic importation of goods at a price "substantially less than the actual market 
value or wholesale price of such articles in the home country or in third countries 
to which they are commonly exported." 5S

Antitrust decisions concerning foreign producers and international transactions

fenerally confirm that antitrust principles governing imports and exports do not 
iffer from the rules applicable to domestic competition. Although the Webb-Pomer- 

ene Act of 1918 59 qualifies the application of the Sherman Act to American export 
businesses, Sherman Act cases prohit '. American companies from making anti-com 
petitive arrangements in regard to the distribution of their goods in foreign mar 
kets, 60 and similarly bar agreements among American and foreign producers to

8 'The "populist" position can be found in L. Schwartz, Book Review (1979), Sullivan, L. 
(1977); Neale (1980) Among the best known of the lawyer-economists are Arreda, P. & Turner, 
D., Antitrust Law (1978); Posner, R., Antitrust Law (1977). See also Gellhorn U980).

Perhaps because of the illusion of precision and objectivity in economic analyses, the economic 
approach to antitrust has been a growth industry during the last decade. But competing voices 
are not absent.

52 Schwartz, L. (1980); Sullivan, L, ch. 1 (1977).
53 The quote is from United States v. Alum. Co., 148 F 2d 416 (2d Cir. 1945). See also Schwartz, 

Book Review (1979).
" See Neale,. ch. XI (1980); Sullivan, 714 (1977).
55 15 U.S.C. sec. 8-11 (1976); see Outboard Marine, 407 (1978), and cases cited therein. 
58 15 U.S.C. sec. 45(aXl) (1976); Joelson at 106-07 (1980).
57 Musrey, A. (1980); Minchew, D, Symposium on Section 337 (1978); Barringer (1979). 
51 15 U S.C- sec. 72 (1976); see Zenith Radio Corp. decision (1980), Schwartz, L. (1980). 
59 Joelson at 107(1980). 
•° E.g., Timken Roller Bearing Co. v. United States. 341 U.S. 593 (1951).
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divide up world markets or otherwise restrict competition in U.S. or foreign mar 
kets. 61 Price-fixing between American and foreign firms on imports and exports is 
illegal per se. Acquisitions by American companies of potential foreign competitors 
and acquisitions by foreign producers of American companies are subject to anti 
trust scrutiny, especially where foreign firms are potential competitors in concen 
trated American markets. Indeed, even a merger of two foreign companies, is not, in 
theory, immune from American antitrust where there is an impact on American 
markets. 82 Accordingly, the actual and potential application of American antitrust 
to international transactions is vast, a recognition that led the Department of Jus 
tice in 1977 to publish a 63-page "Antitrust Guide for International Operations."

These antitrust decisions, however, deal with familiar forms of anti-competitive 
agreements and practices that create artificially high prices for products in Ameri 
can and foreign markets.63 Except for two novel lawsuits in the 1970's, American 
courts have not confronted antitrust issues arising from low price imports. These 
two cases, and commentary on them, reveal that U.S. courts, the Department of 
Justice and antitrust commentators are decidedly unreceptive to claims of American 
producers suffering losses from low-price imports, including imports from a state- 
controlled economy. In addition, the extraordinary complexity and protractedness of 
these judical proceedings suggests that antitrust is not an inexpensive, simple, or 
expeditious remedy for American producers injured by low-price imports. 64

Outboard Marine Corp. v. Pezetal substantially expores the issues involved in ap 
plying American antitrust law to imports from state-controlled economies. Relying 
on exceedingly low prices and an effective marketing apparatus, Pezetal, a Polish 
producer, succeeded within a few years in gaining 35 percent of the U.S. market for 
electric golf carts. An American producer, Outboard Marine, filed a complaint with 
the Treasury Department charging a violation of the anti-dumping laws and concur 
rently sued under the antitrust laws for treble damages—profits that OMC would 
have made but for Pezetal's allegedly unlawful activities. Relying on the Sherman 
and Wilson Tariff Act, OMC charged Pezetal with conspiring with its subsidiary and 
U.S. distributors to "restrain" and "monopolize" U.S. commerce in golf carts 
through use of predatory prices and territorial restrictions.

OMC confronted formidable obstacles in relying on a familiar predatory pricing 
claim. Predatory pricing—a sustained sales campaign at below-cost prices to elimi 
nate competition—has been exceedingly difficult to establish in domestic antitrust 
controversies. Proof of production costs is elusive and judges or juries are reluctant 
to believe that low prices will disappear tomorrow. In addition to these ordinary dif 
ficulties, OMC had a special problem: it could not establish an intelligible cost of 
production for Pezetal because in a non-market economy meaningful price data are 
not available and input costs are not ascertainable. OMC charged price discrimina 
tion as well, but Pezetal's golf carts were sold exclusively in the United States.

In emphatically rejecting the predatory pricing claim, the district judge refused to 
"devise a different measure of preaatory pricing (i.e., one not related to the produc 
er's cost) applicable to foreign commerce subsidized by state-controlled 
economies. . . . Whatever threat subsidized foreign commerce may pose to its 
American counterpart, plaintiffs argument calls for a perversion of both the judi 
cial function and the antitrust laws.

61 E.g., United States v. National Lead Co., 332 U.S. 319 (1947); Neale, at 336-42 (1980).
82 See United States v American Building Maintenance Industries, 422 U.S. 271 (1975); Neale 

at 344-49 (1980X Section 7 of the Clayton Act bars the acquisition by a corporation engaged in 
U.S. commerce of stock or assets of another corporation also engaaged in U.S. commerce where 
the effect may be anticompetitive "in any line of commerce in any section of the country."

83 See Neafp. ch. XI (1980); Joelson (1980); Schwartz, Interface Two (forthcoming 1982).
84 The Japanese electronics case began in 1971. Pre-trial summary judgment motions were not 

decided in the district court until about ten years later. 494 F. Supp. 1190 (E.D. Pa. 1980); 513 F. 
Supp. 1100 (E.D. Pa. 1981). All major issues are pending on appeal. Id. Outboard Marine was 
commenced in 1977 and it too apparently has not yet gone to trial on the one claim not dis 
missed in summary judgment proceedings. 461 F. Supp. 384 (D. Del. 1978); 474 F. Supp. 168 (D. 
Del 1979).

Section 337 of the Tariff Act of 1930, as amended in the 1974 Fair Trade Act, also is a poten 
tial basis for antitrust challenges to cheap imports. Enforcement jurisdiction is in the Interna 
tional Trade Commission, subject to judicial review and presidential veto of relief. Unlike the 
F.T.C., however, the I.T C. deems its jurisdiction to be mandatory; private complaints must be 
investigated and proceedings commenced where the complaint has apparent merit. Oer .he op 
position of the Justice Department and the F.T.C., the l.T.C. construes section 337 to cover all 
manner of offenses under other antitrust statutes and some additional conduct that may not fall 
within other statutes. In the l.T.C.'s view, section 337 is the mainstay of antitrust in respect to 
unfair competition from imports Various views of section 337 are set forth in Minchew, td., 
Symposium (1C78).
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"It is the function of the courts to interpret existing law—not to usurp Congress 

by providing protectionist legislation for American businessmen when the latter 
perceive a need. . . . Although plaintiff is injured by defendant's capability to offer 
lower prices as a result of foreign government subsidies to manufacturer Pezeta}. 
the court concludes that the antitrust laws do not provide a remedy for such loss." 8S

The court was similarly unreceptive to the monopolization charge. Although 
thirty-five percent was sufficient market power for attempted monopolization, the 
court ruled that Pezetal's prices and production costs wore irrelevant to showing 
that it acted with an intent to monopolize:

"That Pezetal's competitive advantage results from a government subsidy by a 
controlled economy that permits defendant to offer virtually identical products at a 
cheaper price is not actionable under Sherman Act Section 2.... Certainly a firm that 
exploits the opportunity through technology, cheap labor or a government subsidy to 
offer the same product at a reduced price can be said to be responding normally to 
market opportunities." 6G

Finally, the court dismissed the Anti-Dumping Act claim by holding that there 
could be no price discrimination where the product was not sold in a home or third 
country market. 07

In Zenith Radio Corp. v. Matsushita Electric Industrial Co., 6 * a truly massive 
antitrust action initially filed in 1971, the plaintiff charged Japanese televisiori and 
electronic manufacturers with participating in a conspiracy which "by artificially 
lowering export prices, has for more than twenty years sought the methodical de 
struction of the United States consumer electronic products industry." Alleged of- 
fenses ran the gamut of American antitrust law, including a seminal claim under 
the 1916 Anti-Dumping Act,69 which provoked the first judicial examination of the 
statutes legislative history, language and framework. 70

Relying on legislative comments about difficulties in proving predatory intent to 
injure in the later enactment of administrative anti-dumping remedies in 1921, com 
mentators had assumed that the intent requirement was the reason for desuetude of 
the 1916 antitrust statute. But this is not persuasive. The Robinson-Patnian and 
Sheiman Act similarly require proof of intent to injure competition, but that has 
not been a paralyzing obstacle to enforcement, Indeed the intent to injure has been 
easily satisified under Robinson-Patman, the domestic price discrimination statute. 
That American producers viewed the administiative dumping remedies as a cheaper 
and speedier alternative to private antitrust litigation is probably a more plausible 
explanation for the virtual non-use of the 1916 Act.71

65 461 F. Supp. at 400.
BS Id. at 405. Territorial restraints, such as those used by Pezelal, once were but are now no 

ionger per se illegal Contintcntai Television v. G.T.E. Sylvania Corp., 433 U.S. 36, 48 (1977) De 
pending on their purpose and operation, they may be evidence of an inter.t to monopolize under 
Section 2. Hence, the bare survival of that claim in Outboard Marine, The court had ssvere 
doubts, however, that Outboard Marine could establish from the territorial restrains of Pezstal 
the requisite intent and compensate injury to itself, since absent the assignment of territories 
to U.S. distributors, Pezetal's prices would have funneled sales to other Melex dealers, not Out 
board Marine. 461 F. Supp. at 406

67 461 F. Supp. 408-09 The bare survival of the monopoly claim is not without significance, 
for it allows OMC to utilize the powerful discovery procedures available to it under the Federal 
Rules of Civ;! Procedure and to subject %̂ezetal to extensive inquiry regarding its business prac 
tices. State-controlled economies such as Poland likely would view inquiry into the details of 
their economic planning and production as unacceptable intrusions on state secrets. That, no 
doubt, will give rise to controversies over discovery.

Pezetal filed an antitrust counterclaim against Outboard Marine, charging a conspiracy to 
submit false information to the Treasury Department and customs service in anti-dumping pro 
ceedings in order to intimidate distributors and customers of Pezetal carte in the U.S. Although 
the court doubted Pezetal would prevail, it declined to dismiss the claim on summary judgment 
proceedings. 474 F. Supp. 168 (19791. One commentator finds considerable antitrust potential in 
such reprisal counterclaims. See Schwartz, Interface Two (forthcoming 1982).

68 There are many citations to this case. They are collected in 513 F. Supp. 1100 (E.D. Pn. 
1981).

99 494 F. Supp. 1190 (1980); Sidorsky (1981).'<> Id.
71 Early expressions of the view that intent was difficult to prove under Hie 1916 Act predate 

many of the Sl>erman and K/P Act decisions relaxing the intent requirement Hence, thVse ex 
pressions are plausible and this position apparently did p'sy & role in the enactment of the 1921 
Anti-Dumping Act that dispensed with intent.

See U.S. Tariff Comm , Dumping and Unfair Foreign Competition in the United States (1919), 
excerpted in H.R. Rep. No. 479, 66th Congress, 2d session 2 (1939)

Senator Math-as has introduced a bill, titled the Unfair Competition Act of 1979 S. 538, 96th
Continued
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The court in Zenith initially ruled that the 1916 Act is an antitrust statute out 

lawing price discrimination in much the same manner and for the same reasons as 
the much later Robinspn-Patman Act (R/P). Therefore, the 1916 Act should be inter 
preted so as to render its reach and application co-extensive with Robinson-Patman. 
in other words, whatever R/P forbids in regard to domestic competition, the 1916 
Act forbids in regard to import competition. Although R/P has had a mixed recep 
tion in the courts, and is a somewhat leaky statute, placing the 1916 Act on a par 
with Robinson-Patman attaches considerable importance to the obscure and seem 
ingly moribund 1916 statute.

The parallel interpretation mechanism was used in Zenith, however, to reject the 
claim R/P prohibits price discrimination where both sales occur in U.S. markets 
and calls for comparison of transactions in goods "of like grade and guality." Giving 
a parallel interpretation to the phrase "such goods" in the Anti-Dumping Act of 
1916, Judge Becker refused to find that television sets sold in Japan were of like 
grade and quality with television sets exported to the United States, even though 
the goods did not differ in production costs or methodology. The sole differences 
were minor engineering adaptations, since Japanese electric power is supplied at 
different voltages and its broadcasting channels are located at a different part of the 
frequency spectrum.

Reliance on R/P in this case drastically circumscribes the availability of antitrust 
sanctions against discriminntorily priced imports. As a matter of sound statutory in 
terpretation, the decision is dubious. Robinson-Patrnan criteria for measuring prod 
uct comparability lose cogency when transplanted from domestic price discrimina 
tion law to the different context, of antitrust dumping. 72

Section 2 of thi inerman Act proscribing monopolization and attempts to monop 
olize trade is also potentially applicable to low-price import competition, as the 
courts acknowledged in Zenith and Outboard Marine. Possession of substantial 
market power and the elusive element of intent or purpose underlying the achieve 
ment of market power are the key components of this offense. Identifiable acts of 
exploitation or predation demonstrate intent, but practices concededly legal in 
themselves may support the requisite intent where shown to be part of an illegal 
scheme to obtain or maintain monopoly power. Needless to say, the line between 
vigorous competitive practices and acts aimed at eliminating competition is indus- 
tinct and elusive. 73

The decision in one of the many A&P cases well illustrates the sensitivity of 
American courts to concentrated market power in purely domestic controversies. 74

Congress, 1st session, 125 Cong. Rec. 54303 tdailj ed. April 10, 1979), that would amend tlte Anti- 
Dumping Act of 1916 The proposed legislation is aimed at eliminating the obstacles to enforce 
ment of the 1916 Act Whi'e Congress has recently enacted legislation as part of the Trade 
Agreements Act of 1979 that it is hoped will increase the eflectiveness of the administrative 
procedures against dumping, S. 938 recognizes the need for making available to U.S. industries 
injui-ed as a result of dumping a private cause of action for treble damages.

The administrative procedure under the 1921 Anti-Dumping Act and its successor legislation 
provides for prospective relief by adjusting the prices of dumped merchandise, but does not 
afford any remedy for past injury incurred by U.S. manufacturers. Dissatisfaction has been 
voiced by American industries at the ineffectiveness of the 1921 Act both because of lax govern 
ment enforcement and failure to collect antidumping duties. The main feature of the bill is that 
it would replace the requirement of proving a specific intent to injure a domestic industry and 
instead require only that the importer have knowledge that the articles are being sold at sub 
stantially less than their price iti the home market. The dumping would have to "neeessaiily 
and directly" injure an industry in the United States. The bill would recognize the 1916 Act as a 
bona fide antitrust law under sec. 1 of the CSayton Act and provide for injunctive relief a» well 
as for treble damages The bil! does not alter the product comparison requirement of the 1916 
Act, which the Zenith csse has shown Is likely to be a substantial bar to the success of future 
actions under the Act.

S 938 and its relation to the 1916 Act was discussed in the Senate haa.mgs on the mil held on 
Dec 6, 1979 See Unfair Competition Act of 1979, S. 938. Hearing Before the Subcomm. on Anti 
trust, Monopoly and Business Rights of the Senate Comm. on the Judiciary, 96th Congress, 1st 
session (1979).

Persistent underselling of competitors and a declining price structure in a product market suf 
fice to establish the requisite intent under R/P. Utah Pie Co. v. Continental Baking Co., 396 
U.S. 885 (1967). Neaie, ch. VII (1980).

72 See Sidorsky (1981).
72 Neale, ch VI (1980); Sullivan, sections 33-51 (1977).
74 United States v Atlantic & Pacific Tea Co., 173 F.2d 97 (7th Cir. 1949). See also United 

States v United Shoe Mach. Corp., 110 F. Supp. 295 (D. Mass. 1953), affd per curiam 347 U.S. 
521 (1954), Sullivan, ch 2 (1977). Recent decisions appear to provide more leeway for aggressive 
competitive practices, notwithstanding their exclusionary effects. Berkey Photo v. Eastman 
Kodak Co., 603 F.2d 263 (2d Cir. 1979, Telex Corp. v. I.B.M., 510 F.2d 094 <10th Cir. J975).
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On the retail side, A&P was shown to have obtained different rates of return from 
its stores depending on the degree of competition they faced in various locales. 
A&P's selective prices, however, were not shown to be predatory, i.e., below costs. 
On the buying side, A&P used its considerable leverage to obtain lower wholesale 
price than those available to its competitors. The Circuit Court found that the price 
concessions obtained from suppliers were used to finance "predatory" competition in 
the retail field and this constituted an attempted to monopolize retail markets. 
More recent Section 2 cases afford more leeway for aggressive practices by powerful 
firms as legitimate responses to market oportunities. Other than Zenith, there are 
no well-known Section 2 cases directed at low-price imports.

We may draw several tentative conclusions from our limited experience with anti 
trust and international trade. Although American antitrust is famous for its rang 
ing international applications, there has been very little use of the antitrust laws as 
a source of attack on unfair competition from low-price imports, notwithstanding 
the abundance of statutes reiterating that antitrust statutes are applicable to im 
ports. Zenith and Outboard Marine, the principal import cases, reveal that Ameri 
can courts have been unreceptive to claims of predatory competition from low-price 
imports. Courts, commentators and the Department of Justice view the questions 
raised by low-price imports as complex matters of U.S. trade policy rather than grist 
for American antitrust law.78 Hence, the curious equation in Outboard Marine of 
state subsidies with productive efficiency and the assertion that the market power 
of state-owned enterprises must be determined on the basis of market share alone, 
without reference to additional power derived from direct or indirect subsidies in a 
centrally planned economy. The Court in Zenith similarly was hostile to the numer 
ous and intricate antitrust claims and, in the end, dismissed them all prior to trial.

To be sure, these arc but two district court decisions and the cases presented 
novel issues for which there were no precedents. We nonetheless may generalize. 
Antitrust precedents, domestic and international, primarily deal with orivate enter 
prises and classic forms of anti-competitive conduct. They are not helpful on ques 
tions involving the legality and fairness of low-priced imports, especially imports 
from an SCE. The standard interences of intent from the acts of private enterprises 
cease to be reliable when the producer is a member of a state-controlled economy 
rather than a cartel. The standard methods for determining predatory pricing are 
not available where the producer is a part of a totally planned economy. Concern 
over monopolization or market domination is less when the pot*:if'.al sources of 
supply include producers in many foreign nations. Accordingly, courts confronting 
antitrust challenges to Iwo-price imports are in an unchartered sea. The convention 
al tools of analysis do not illuminate.

Literature on antitrust and imports counsel against an active role for American 
courts in this area. 76 The position of the Department of Justice is summed up in its 
Guide to International Antitrust: "Competition by foreign producers is particularly 
important to the American consuming public where imports are or could be a major 
source of a particular product, or where the domestic industry is dominated by a 
single or a few firms." 77 Accordingly, the Department maintains a close watch on 
restraints on competitive imports from abroad and generally supports foreign pro 
ducers in antitrust and administrative anti-dumping proceedings. 78

Legal commentators also highlight dangers in applying antitrust to restrain im 
ports. Such application may discourage desirable competition in American markets. 
Since there is little likelihood of foreign producer dominance in American markets, 
the classic sequence of predatory pricing—low prices followed by high ones after 
competitor elimination—is remote. Currently available low prices should not be dis 
carded for the unlikely possibility of market dominance. 79

More basically, commentators argue against antitrust application to imports on 
the ground that the issues are complex ones of trade policy; that courts are ill- 
equipped to resolve such issues; that U.S. trade laws address unfair import competi-

76 See the Department of Justice position set forth in Minchew, ed., Symposium at 47 (1978) 
and D.O.J. Guide for International Operations, discussed in Fugate, 17 Va. J. of International 
Law 645 (1977). It is D.O.J. policy to intervene in Treasury proceedings and before the I.T.C. to 
protect low-priced foreign imports against threatened sanctions. See Davidow (1980). See also 
Schwartz, Interface Two (forthcoming 1982); D. Rosenthal (1979) in id."Id.

71 U.S. Department of Justice Antitrust Guide to International Operations (1977).
18 See Davidow (1980); Michew, ed., Symposium at 47 (1978).
79 Schwartz, L, Interface Two (forthcoming 1982); Minchew, ed., Symposium at 51 (1978); c/, 

International Air Industries, Inc. v. American Excelsior Co., 517 F.2d 714, 722-25 (5th Cir. 1975) 
(judge reluctant to find that low prices today will injure consumers tomorrow).
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tion; and that antitrust needlessly adds to the complexity and expense of determin 
ing fairness." 0

In short, we are left with an anomaly. Congress in numerous statutes has af 
firmed the relationship between antitrust principles and the fairness of import com 
petition. In theory, the antitrust constaints applicable to wholly domestic competi 
tion apply with equal force and in the same manner to import competition, and that 
includes the rules governing price discrimination. In practice the equal application 
idea disappears. The constraints have virtually no application to import competi 
tion. Closing that gap through judicial or legislative action does not appear promis 
ing.
IV. U.S. antidumping and antisubsidy laws reflect and implement market principles 

affair competition
A. The Tokyo Round and U.S. trade laws

Given the moribund state of antitrust as a source of relief, U.S. trade laws are the 
virtually exclusive and critical source of protection against unfair trade and undue 
injury to American industries. There are four major protective programs: the escape 
clause providing relief where increased imports are a substantial cause of serious 
injury or threaten such injury to domestic industry; the market disruption provision 
providing relief where imports from a communist country are increasing rapidly so 
as to be a significant cause of material injary to a domestic industry; anti-dumping 
relief based on a finding that foreign merchandise is being sold >n the U.S. at less 
than "fair value" and that a U.S. industry is materially injured or tnioc.._->ed with 
material injury; and the countervailing duty provision authorizing relief where a 
government or other entity is providing, directly or indirectly, export subsidies to 
merchandise sold in the U.S.; if the subsidizing country is a GATT signatory, mate 
rial injury to a domestic industry is a condition of relief. Injury is otherwise irrele vant.8 1

The Tokyo Round of GATT multilateral trade negotiations, opening in 1973 and 
concluding in 1979, represented an ambitious effort by the international trading 
community to revise the rules governing non-tariff barriers such as anti-dumping 
and subsidy laws. Previous agreements focused on tariffs. The Tokyo agreements in 
turn provided the basis for the 1979 amendments to U.S. trade law. Among the sig 
nificant developments in the Tokyo Round were the adoption of a subsidies code reg 
ulating countervailing duties and the subsequent addition in U.S. law of a material 
injury requirement for nations signing the subsidy code. Additionally, there were 
significant revisions in the GATT and U.S. anti-dumping laws. 82

These reforms mirrow the intensified effort by the U.S. and its major trading 
partners to deal effectively with subsidized or below-cost export of goods. Hence, the 
Tokyo Round codes were hospitable to the use of anti-dumping and countervailing 
duty remedies, particularly with respect to the causation requirement. The new 
codes represent the views of major importing countries, such as the U.S., seeking 
protection against unfair practices. Besides accommodating more vigorous use of do 
mestic unfair trade laws, the quid pro quo in the Tokyo Round for a material injury 
requirement in countervailing duty actions was a strengthened set of government 
obligations to refraim from the use of subsidies, particularly on non-primary or 
manufactured goods. GATT signatories accepted an unqualified obligation not to 
subsidize exports of manufactured products and further subjected internal subsidy 
policies to GATT legal actions.83

These fairness objectives commanded a high priority in U.S. policy. For example, 
the Congress in 1979 denied the benefits of its new countervailing duty lav requir 
ing injury to countries that did not sign the GATT subsidies code, even t!.; .^h such 
denial apparently is a breach of a U.S. obligation under the GATT MFN provi sions. 84

"° Id.; Schwartz, L., Interface Two (forthcoming 1982).
81 19 U.S.C. sections 160, 1673, 1671, 2251, 2436 (1976). Under Section 301 of the Trade Act of 

1974, the President is authorized to take all appropriate action to obtain the elimination of any 
act or policy of a foreign government which is found to violate an international trade agreement 
or to be unjustifiable or unfair. The section has a pr'vate compluinte procedure targeted at "for 
eign export subsidies." 19 U.S.C. section 2411. There also ore special remedies for agricultural 
products. 7 U.S.C. sections 624 and 1854 (1976).

82 See Hudec, Interface Two (forthcoming).
"See University of Michigan, Symposium (1979), Barcelo '.1980), Cohen (1980), Hude*:, Inter 

face Two (forthcoming 1982).
84 See Hudec, Interface Two, note 32 (forthcoming 1982).
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The 1979 Trade Act implementing the Tokyo Round aims at more effective, cer 

tain and predictable enforcement of U.S. unfair trade remedies against both dump 
ing and subsidies. The Congress insisted that the anti-dumping and countervailing 
duty laws be rewritten in great detail to assure prompt, rigorous and non-discretion 
ary disposition of complaints. Likewise a judicial review procedure was addea to 
guarantee that the law's criteria would be applied objectively and without diplomat 
ic interference. Most specifically, the 1979 amendments altered prior law by adopt 
ing (1) a material injury standard for dumping and countervailing duty (c.d.) reme 
dies, the latter being limited to code signatories; (2) definitions of the term "indus 
try" and "like products" that facilitate a finding of material injury; (3) an expansive 
definition of the term "subsidy" in the c.d. statute; (4) numerous procedural changes 
to expedite and reduce the costs of anti-dumpting and c.d. proceedings; (5) measures 
providing for a more disciplined and adversary administrative process as well as for 
judicial review; and (6) provisions for settlements in limited circumstances. 88

Pervasive in the legislative history of the amendments in Congress's dissatisfac 
tion over the lack of effective and timely relief under anti-dumping and c.d. laws 
and over the operation of administrative discretion in the enforcement of these en 
actments. In an unusual proviso suggesting further legislative change, the Congress 
expressly observed that it was not approving the then-recent Treasury regulations 
setting forth administrative criteria for determining "fair value" for imports from a 
state-controlled economy. 86 These regulations were provoked by the controversial 
anti-dumping proceeding involving Polish golf carts, the administrative counterpart 
to the Outboard Marine lawsuit discussed earlier. 87

B. Market principles affair and unfair import competition
The 1979 legislation reaffirms that both the antidumping and c.d. laws rest on a 

widely shared and important principle: U.S. industries are entitled to relief against 
unfair import competition. A distinction between fair and unfair competition is cen 
tral to the structure of U.S. trpde laws. The significantly different standard of 
injury in the escape caluse provision and the c.d. and anti-dumping enactments well 
reveals that the nation will tolerate considerably greater harm from fair import 
competition than from unfair import competition. Unfair competition is dealt with

85 See Cohen (1980); Murphy (1980); Patenode (1980); University of Michigan, Symposium 
(1979).

The Trade Act of 1979 brought several aspects of U.S. antidumping law into accord with the 
international consensus represented by the 1967 and 1979 Codea. The long-standing demand for 
s'multaneous consideration of both injury and dumping, particularly at the outset of an investi 
gation, was largely met by adoption of a more meaningful preliminary scrutiny of the injury 
issue by the I.T.C., with a higher threshold of proof being required. Sections 101—"732(bX2), 
733(a), 19 U.S.C. 1673a(bX2), 1673b(a). Some authority to settle cases was granted. Section 101— 
"734," 19 U.S.C. 1673c. The Code definition of a "regional industry" was adopted. Section 101- 
"77K4XO, 19 U.SC. 1677(4XC). And finally, duties levied in cases involving merely "threatened" 
injury (or retardation) were imposed only prospectively. Section 101—"736(bX2l", 19 U.S.C. 
1673e(bX2).

A further concession to international opinion was the adoption of the words "materially in 
jured," instead of just plain "injured," as the standard for the required injury determination. 
Section 101—"731, 19 U.S.C. 1673. In defining "material injury," however, both the House and 
Senate committee reports make it clear that they intended to change from the injury standard 
that had been applii=d by the I.T.C., under the earlier statutory term "injury," since 1975. H.R. 
Rep. No. 317, 96th Congress, 1st session, at 46 (1979); S. Rep. No. 249, 96th Congress, 1st session, 
at 87 C979). For the statutory definition of mateiial injury, see Section 101—"771(7)", 19 U.S.C. 
1677(7).

Essentially identical limitations were adopted in the new countervailing duty law, where, as 
noted above, an injury requirement was being adopted for the first time.

8« "The reenactment of the current statutory provisions on this subject is not an expression of 
congrassional approval of the regulations promulgated by the Secretary of the Treasury on 
August 8,1978.'rS. Rep. No. 96-249 at 96 (1979); H. Rep. No. 317 at 77 (1979).

*" Section 205(c) of the Trade Act of 1974 provides that the foreign market value of SCE im 
ports is to be determined by the price or constructed value of similar products sold or produced 
in a third or surrogate market economy country. In the Polish golf cart case, the Treasury ini 
tially found sales at less than fair value based upon the sales prices of a small Canadian produc 
er. In the duty assessment stage, however, the Treasury decided that the Canadian manufactur 
er's output was no longer sufficient to reflect foreign market value. It announced an intent to 
use U.S. domestic prices as the determinant of foreign market value, which elicited strong free 
trade opposition. That led to the new regulations limiting use of third country prices to coun 
tries at a comparable stag0 of economic development and authorizing use of a constructed value 
standard where appropriate third country pricec are not available. Using a construced value ap 
proach, the Treasury tound that the Polish cart prices were not unfair. See U. Pa. L. Rev., Note 
(1978).
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in the .nti-dumping and c.d. laws where the 'rjury requirement is substantially less 
than tne injury required for escape clause relief. Similarly, the President may veto 
escape clause and market disruption relief, while anti-dumping and c.d. relief is 
obligatory.

These enactments acknowledge a concept of fair competition that is implicit in a 
free market economy. An economy based on market principles has a set of postu 
lates or shared understandings governing competition and other practices. These are 
the norms on which U.S. investors and producers rely in investing capital and ex 
pending energy. We ignore these understandings at the long-run cost of diminished 
confidence and belief in the operation of a free market economy. Demoralization is 
not a cost to be taken lightly.

The concept of fairness on which these laws are predicated is not what most free 
trade economists would deem to be unfair or harmful trade. Economists have long 
inveighed against any notion of dumping or subsidies beyond the classic form of 
predatory behavior aimed at establishing a monopoly through elimination of compe 
tition. That, they argue, can rarely, if ever, occur in international trade and in any 
case the antitrust laws provide adequate protection against predatory conduct. 
Absent a market take-over, economists ask why we should care if other nations give 
us their goods at prices below the home market price, whether through subsidies or 
otherwise. 88 The lower the price, the greater the benefits of trade.

U.S. trade laws leave no doubt, however, that we indeed care about non-predatory 
dumping or subsidies. We accept the rather substantial domestic harms from im 
ports not merely because that afforst us more or cheaper goods—consumer sur 
plus—but because shared free market values support or compel our acceptance of 
fairly priced competitive imports. These values dictate that if foreign producers are 
truly more efficient than American producers, they should have access to U.S. mar 
kets. If they can do the job better, they deserve the business of American consum 
ers. That is the heart of the commonly understood case for free trade and against 
protectionism. It is an argument based on free market values, not economics.

But the principle contains a limitation, competition is not fair if a foreign export 
er could not stay in business were he to receive the U.S. price on all his goods. If the 
U.S. price does not cover fully distributed costs of production, then competition at 
that price is unfair. The foreign producer is not as efficient as his U.S. prices would 
indicate. The producer can do the job better only because of an internal or external 
subsidy allowing the low U.S. price. Subsidies, whether derived from market power 
in home or other markets or from the state, are not to be equated with superior 
performance. 89 Where import competition is not fair, harms to American producers 
and workei's are unwarranted.

88 See Abrams (1981); Ehrenhaft (1979); Lowenfeld (1980); Slayton (1979).
89 Support for this argument may be found in Lowenfeld at 209-11 (1980), Interface One at 1- 

20, 245-57 (1980), Hudec, Interface Two (forthcoming 1982). Professor John Jackson of Michigan 
expresses the point in the following excerpt from his paper presented to the Interface One pro 
ceedings:

An economy based on market principles has a set of "rules of the game" (e.g., sound and fair 
competitive behavior) which are not followed in a nonmarket economy. Likewise, government- 
owned enterprises may operate under rules (e.g., direct government subventions to encourage 
maintenance of unprofitable plants in areas of nigh unemployment) which differ from those ac 
knowledged in a purer market economy.. . .

Country A is a nation whose economic system would generally be described as "market orient 
ed" or "free enterprise." Country B is a state-trading, socialist economy. When Country B pro 
duces and exports goods to Country A, where those goods compete with the products of domestic 
enterprises in Country A, a number of worries traditionally have arisen in Country A. Because 
production and export in Country B are controlled by the government, some worry that govern 
ment B may pursue noneconomic goals, in its export and production policy. For example, it is 
worried that Country B will try to make Country A economically dependent on Country B's ex 
ports, It is also worried that Country B may promote exports of a particular commodity for po 
litical reasons, not based upon economic considerations of efficiency and comparative advantage.

Other worries stem from the fact that prices in Country B are artificial, so that whatever 
price is set for export sales in Country A can, by political fiat in B, be such that they will under 
cut the competition of the domestic industry in Country A. Whether these worries are fully sup 
ported by the facts has been questioned Some have argued that there is no reason why an en 
terprise in a socialist economy would want to sell goods at a loss any more than an enterprise in 
a nonsocialist economy. However, because the accounting system in the socialist economy is dif 
ferent, the prices of goods may not reflect the "real market" type prices which would pertain in 
a "free-enterprise economy." Workers' wages, for example, may be nrtificinlly low, partly be 
cause workers are supplied with low-rent housing and certain other benefits'that are not ac 
counted for in the pricing of an enterprise's goods.

The hypothetical case is a prototype situation which causes worry about tne trade relations
Continued
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The principle is unmistakably expressed in a 1974 amendment to the anti-dump 

ing statute directing that home market prices may not be considered as evidence of 
"fair value" if sales in the home market at these prices do not permit the full recov 
ery of production costs within a reasonable period. The amendment affirms that 
even non-discriminatory import prices are unfair if they do not fully cover costs; 
sales at such prices do not manifest superior performance.

The same value judgment is seen in the c.d. statute. A subsidy of any kind, from 
any source, enables a foreign producer to sell in the U.S. at prices that are lower 
than those necessary to stay in business. The relationship between fair competition 
and prices above costs is also reflected in domestic legislation, most notably the Rob- 
inson-Patman Act and the Sherman Act.

Literature on public choice theory also acknowledges that adherence to this prin 
ciple is indispensable to marshalling widespread support for, or acceptance of, freer 
trade policies. More bluntly put, anti-dumping and c.d. laws are the political price 
that must be paid if a democratic polity is to have free trade policies. 90

We should observe that this concept of fairness is not congruent with the econom 
ic principle of comparative advantage underlying trade. As we have seen, compara 
tive advantage does not require absolute efficiency in the production of a traded 
good. Indeed, comparative advantage predicts that trade will occur even where do 
mestic firms are the more efficient producers.

The principle of fair competition—prices above costs—is more restrictive on trade 
than the economic principle of comparative advantage. That, DO doubt, is why free 
trade economists deride the idea. But the principle affirms that a free market rests 
on ethical postulates that are not derived exclusively from an economic vision of 
optimal production.

C. The fairness of competition of imports from a nonmarket economy
1. Dumping and SCE imports.—This principle of fair competition is what U.S. 

anti-dumping and c.d. laws reflect and seek to implement, however imperfectly. 
These laws govern competition from all nations; SCE s are not privileged exceptions. 
To the contrary, Congress has recognized in Section 201, the market disruption pro 
vision, a special potential for harm from SCE or communist imports and perhaps for 
unfairness as well. Further, the non-discretionary nature of anti-dumping and c.d. 
remedies demonstrate that fairness guarantees are not subject to changing foreign 
policy considerations.

The problem, however, is in applying these principles to trade from as SCE. The 
information available from an SCE, even upon full disclosure, does not provide any 
reliable basis for concluding that imports are fairly priced above producer costs. 
Commentators observe that a market relationship between price and production 
costs cannot be established for goods produced in a state-controlled economy, be 
cause, inter alia, the currency is not convertible, input and product prices are ad 
ministratively determined, and home and export prices do not mirror costs.91

Virtually all commentators agree that the cost-price information barriers are in 
surmountable. We cannot use or compare the home market price in an SCE to cal 
culate "fair value" and we cannot use the home market price of inputs to calculate 
production costs. Even staunch free trade advocates concede that the costs and 
prices found in non-market economies do not correspond to the cost-price concepts 
used in anti-dumping laws, and that we have yet to discover a way of accurately 
determining market costs and prices for such goods. Economists also observe that 
various surrogate measures of costs and prices are expedient and artificial approxi 
mations, lacking in economic validity. 82

Some commentators recommend that the policies of trade law would be better 
served if cost-price concepts were entirely eliminated when dealing with goods from 
non-market economies, so that restrictions on trade would be considered solely in 
terms of whatever "injury" SCE imports cause to domestic producers. Other free

between a socialist and a market economy. How can the market economy promote and encour 
age that trade which gives its consumers the benefit of comparative advantage, while preventing 
that trade which would tend to undermine its own free enterprise system oy pricing its goods 
when they are sold in th? market economy, at such level which would tend to drive out the "fair 
and efficient" domestic producers who have relied on the rules of the market economic system?

90 See Hudec, Interface Two (forthcoming 1982); Interface One at 1-5, 29 (1980); 3. Rep. No. 
129S, 93d Congress, 2d Session 180 (1974); Amacher, at 2345-39 (1979).

' 9> Fensterwatd (1959); Cryzbowski (1980); Parsons (1972); Potter (1981), Wilczynski (1964); 
Hudec, Interface Two (forthcoming 1982); Pisar, S., 180-88 (1970).

92 Interface One at 151-93, 245-63 (1980); Hudec, Interface Two (forthcoming 1982); Lowenfeld 
(1980).
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trade advocates prefer surrogate cost-price measures because, although cumbersome 
and artificial, they produce a politically acceptable cost justification for most low- 
price SCE imports and thus impose fewer trade restrictions in the long run than an 
injury test. 93 The U.S. Treasury Department, and presumably its successor at the 
Commerce Department, and the Government Accounting Office as well, also support 
continuation of surrogate measures to determine the fair value" of imports from 
SCE's. A former Treasury official once responsible for dumping determinations, An- 
dreas Lowenfeld, advocates an objective injury standard in lieu of the will of the 
wisp distinction between fair and unfair competition.94

Senator Heinz's bill also continues the tradition of surrogate measures. It reduces 
administrative discretion, however, by relying on the lowest free market producer 
price as the measure of fair value for imports from an SCE. This inquiry is less 
cumbersome than the present practice, reflected in regulations, of employing a con 
structed value standard to determine fair value. 95

Under the latter inquiry, the inputs actually used in producing an imported prod 
uct in an SCE, assuming that information can be ascertained, are then ' priced' in a 
"comparable" free market economy. Comparability is based on per capita income 
and other factors. Selecting the comparable market economy country and verifying 
the inputs in the SCE are among the difficulties in this constructed value approach. 
More basically, one may seriously question the administrability, predictability and 
accuracy of any system which relies on input cost comparisons of surrogate produc ers. 96

The technical intricacy of this determination does not produce commensurate 
gains in reliability or accuracy. As a practical matter, the concept of costs in dump 
ing proceedings has become a matter of rather arbitrary assumptions coupled with 
the use of crude and arbitrary accounting devices. Consequently, laws and regula 
tions requiring deeper and more accurate analysis of "true costs" are probing into a 
bottomless pit, asking for things that ultimately cannot be found. But there is a risk 
that such inquiries will paralyze the administration of fair trade laws; there may 
just be too much to be done with the time and resources at hand. In a few recent 
episodes, administration has come perilously close to that condition. Import issues 
in the giant industries—e.g., steel, textiles, auto—have not been resolved in anti 
dumping proceedings, albeit not for lack of persistent trying. 97 To avoid indetermi 
nate proceedings, administrators will be forced to consider changes, such as an incli 
nation to settle cases and an increased willingness to develop rules of thumb for re 
solving the issues.

Free trade advocates who see anti-dumping laws as protectionist obstacles to more 
trade favor obscure technical complexity because they rely on administrative discre 
tion to forestall relief. The administrative record to date in respect to goods from 
SCE's supports their assumption. For example, Treasury quickly backed off its 
dumping finding in respect to Polish golf carts through use of a surrogate cost anal 
ysis. The congressional response to the Treasury Regulations governing imports 
from SCE's and the Heinz proposals are signs that Congress has recognized the dis 
cretion-complexity problem in dumping proceedings.

Sweeping reform assuring more effective enforcement of anti-dumping laws would 
provide a larger role for settlements in the form of voluntary elimination of dump 
ing margins and price or quantity assurances from foreign producers. Another reac 
tion to complexity could be the development of simplified, easily applicable legal cri 
teria that would deal more efficiently with allegations of dumping or subsidies. Sim 
pler and less discriminating tools would not produce much of a loss in precision, 
since the latter is an illusion under present standards. One no doubt controversial 
form of simplification entails reliance on "minimum price" remedies. The U.S. trig 
ger price mechanism for steel imports contains the seeds of this approach in calcu 
lating a single price that would identify injurious dumping for all suppliers. Fur 
ther, the imposition of a mandatory, across-the-board minimum price requirement 
as a remedy for unfair trade is not without precedent.

"Id.
94 Lowenfeld (1980); Comptroller General (1981); 19 C.F.R. section 353.
95 S. 958, 97th Congress, 2d session (1982).
98 The ultimate economic validity of the 1978 Treasury formula has been repeatedly attacked. 

U. Pa. L. Rev., Note, at 238-42 (1979)/ Interface One at 245-57 (1980).
97 Most cases brought under the fair trade laws entail specialty products and relatively small 

U.S industries. The detailed micro approach tends to break down in the exceptional large" 
case Belief under these laws is rarely, if ever, provided in the big cases. Moreover, enforcement 
of an anti-dumping tariff or other remedy in these cases is extremely problematic. See Ehren- 
haft (1979); Hudec, Interface Two (forthcoming 1982).
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The "variable levy" of the E.E.C. Common Agricultural Policy rests on such a 
notion. The key element in the variable levy is a "world reference price" for the 
agricultural product in question. This world reference price is artificially construct 
ed with the aim of representing the price at which goods would be exchanged under 
normal competitive market conditions. The justification for constructing the refer 
ence price is basically an unfair trade rationale: the price structure for agricultural 
products has become totally unrelated to market forces due to widespread export 
subsidies and other forms of government intervention. Therefore, import prices 
below the reference price are abnormal and should be taxed with a supplemental 
duty equal to the underpricing in the same manner as an anti-dumping 
duty.08 Implicit in this remedy is the suggestive idea that a single world price calcu 
lation is justified when the underlying market has become so distorted by govern 
ment intervention that case-by-case analysis has become impossible or unfeasible.

Conceivably the U.S. could employ a similar remedy for cases in which the prac 
tices of dumping and/or subsidies are perceived to be widespread and case-by-case 
analysis into cost or fair price is not feasible. Similarly the remedy would be appro 
priate for U.S. imports that are substantially produced in centrally planned econo 
mies, since the cost-price inquiry is always cumbersome and unreliable in there cir- 
cunifitances. Upon a finding of injury or threatened injury from such imports, the 
Commerce Department would conduct an investigation to determine a "fair" world 
price for the product, an investigation that would involve less expense, time and 
detail than ordinary unfair trade proceedings. Relief would be in the form of supple 
mental duties or mandatory prices.

A minimum price approach would obviously effect a fundamental change in U.S. 
unfair trade law and would provoke powerful opposition from free trade ideologues. 
Nevertheless, it may be a necessary response to demands for more meticulous cost 
justification in a world where "cost" has become an increasingly immeasurable ab 
straction. It also is responsive to the widespread belief on the part of American busi 
ness and lawmakers that imports from countries with heavy or total government 
involvement in the national economy have been subsidized or dumped. On the level 
of political choice, the greater the validity and effectiveness of remedies against po 
tentially unfair import competition, the greater the government's ability to refuse 
intervention to rescue producers injured by trade—the genuinely non-competitive 
firms. The government obtains business support for a liberal trade policy in ex 
change for a strict, objective and nondiscretionary remedy against unfair trade 
practices." To be sure, some observers of trade policy may question whether the 
minimum price concession will not itself defeat the objective of a liberal trade 
policy.

2. Subsidies and SCE imports.—Curiously, imports from state-controlled econo 
mies have not provoked inquirey into the use of government export subsidies under 
the U.S. countervailing duty (c.d.) law. U.S. trade laws have treated imports from 
non-market economies exclusively as a problem of dumping rather than subsidies. 
In the normal market economy setting, dumping laws are usually applied to price- 
setting actions of the producer (ordinarily a private firm), whereas subsidy laws are 
applied when the case involves actions of the state transferring a benefit to produc 
ers. The definition of subsidy in the U.S. contervailing duty law is comprehensive 
and plainly would cover the benefits conferred by the state to productive units in an 
SCE. Hence, imports from non-market economies are subject to challenge on the 
ground of state subsidies as well as dumping. In an SCE there is virtually no corre 
spondence between the home market and export price of a good, which suggests the 
possibility of an export subsidy. Moreover, the state acts as both producer and treas-

iports from SCE's

tion, state-controlled economy trade is referred to under the dumping laws and 
nothing at all is said about this subject in the law pertaining to subsidies. 100 There 
may be a technical explanation for the dumping assumption. In the ordinary case, 
the countervailing duty law for subsidies contemplates identification and measure 
ment of a resource transfer from the state to the producer and this is not a measur 
able event in the typical non-market economy. The anti-dumping law in contrast 
concentrates on a concept of "fair value" and operates in terms of data on price and

•• See Dam at 256-60 (1967).
99 Hudec, Interface Two (forthcoming 1982); Jackson, Interface One (1980); Ehrenhaft (1979).
'°o Trade Act of 1974, section 321(d), 88 Stat. 2047 (1975); Trade Agreements Act of 1979, sec 

tion 101, 19 U.S.C. section 1677(c). Administrators may have steered cases toward the antidump 
ing statute and away from the countervailing provision.
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producer costs. Surrogate calculations and guesses about "fair value" fit more easily 
into the looser dumping legal framework

But given the intensified interest in "subsidy" problems during and after the 
Tokyo Round, there is the option of treating non-market trade as a subsidy problem; 
there are signs of interest in this alternative. There is at least one legal conse 
quence to treating SCE imports as a subsidy rather than dumping issue. Since the 
U.S. countervailing duty law does not contain a "material injury test for govern 
ments who are not signatories of the GATT subsidies code, the injury test would not 
apply to subsidized imports from SCE's. Another advantage of the U.S. countervail 
ing duty law is in the area of settlements; the countervailing duty law permits set 
tlements of complaints that guarantee removal of injurious effects in which the sub 
sidizing government undertakes to limit the quantity of exports whereas the anti 
dumping settlement provision bestows no authority for quantitative settlements.

Draft regulations proposed several years ago by the Treasury Department subject 
ed non-market trade to the countervailing duty law as well as the dumping law. The 
proposed regulation was withdrawn, without an indication of whether it would be 
reissued. 101 Moreover, Article 15 of the GATT Subsidies Code contains an explicit 
provision authorizing governments to deal with non-market economy trade under 
either anti-dumping or countervailing duty laws. That article authorizes govern 
ments to establish the existence of a "subsidy" for SCE exports by applying the 
same surrogate price calculations used to establish dumping—the difference be 
tween the surrogate fair value price and the actual export price. 102 Although the 
Subsidies Code is not legal authority to impose countervailing duties under U.S. law, 
it is an aid to interpreting the U.S. law if that law is regarded as unclear. The 
GATT provisions, moreover, obligate governments to notify, limit, or refrain from 
using subsidies for exports.

Finally, one may plausibly view all SCE export prices as akin to export subsidies. 
Since export pricing decisions in non-market economies are made independently of 
domestic price levels, they are separate from domestic prices. They can be corrected 
without affecting whatever domestic policy, if any, dictates the domestic price. Thus, 
the arguments used to justify insulating domestic subsidies form international trade 
discipline do not apply to the export prices of SCE's.

Dealing with SCE exports as a subsidey issue does not resolve the problem of a 
workable standard for measuring the subsidy. But experience with this issue in anti 
dumping proceedings and the need for a standard that makes a lawful price predict 
able suggests relying on "prevailing market price" as the measure of a subsidy. It is 
plainly feasible to subject SCE export prices to a standard of prevailing market 
prices without interfering with internal domestic policy.

One final observation on the application of the c.d. law to imports from SCE's. 
Trade literature suggests that the Treasury Department for many years had been 
particularly remiss in the enforcement of the countervailing duty statute. Adminis 
trative inaction was a characteristic feature of countervailing duty enforcement pro 
ceedings. 103 Congress critically observed this administrative nonfeasance in mandat 
ing time limits and expedition for countervailing duty cases. There is little available 
information on Commerce Department implementation of the 1978 legislation.

3. Market disruption and SCE imports—Section 406 of the Trade Act of 1974 cre 
ated a special import relief provision applicable solely to non-market economy trade. 
The legal criteria defining section 406 relief represent something of a compromise

101 "Countervailing Duties," 45 Fed. Reg. 4932 (Jan. 22, 1980). The notice withdrew other pro 
posed regulations as well.

102 Article 15 relates only to the application of national unfair trade laws. The Code is silent 
on the meaning of "subsidy" in regard to the obligations of governments not to use subsidies 
under part II.

1M Applebaum at 211 (1979); Syn.posium on the Multilateral Trade Agreements, 11 Law & 
Policy in International Business MiT-1526 (1979); Interface One at 288-316 (1980); (Summary of 
Investigations); Exec. Office cf the President (1980); President, Annual Reports (1978 & 1979); 
Ehrenhaft (1979).

These sources indicate that anti-dumping complaints have increased rapidly since 1970, that 
until recently the countervailing duty provision was not a source of relief in any significant 
number of cases; that of the 17 anti-dumping complaints against SCE imports from 195iTto 1978, 
about seven were successful in administrative proceedings. There were no countervailing duty 
proceedings involving an SCE.

Limited sectors of the economy account for the bulk of anti-dumping proceedings; from 1975 to 
1959, five industry groups were involved in 86 of the 133 anti-dumping cases, and four groups 
were involved in 79 of the 108 countervailing duty cases. Most of the large cases were dealt with 
outside of the countervailing duty-dumping laws, e.g., steel and textiles. Enforcement problems 
appear in the one big case in which there was dumping relief against Japanese color television 
sets.
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between the escape clause criteria (fair trade) and the criteria of the c.d.-dumping 
laws (unfair trade). Market disruption is defined as "material injury," a standard of 
injury lower than the standard for ordinary escape clause relief, but comparable to 
the antidumping standard. Section 406, however, was not designed as a substitute 
for anti-dumping actions, since it is limited to certain kinds of import injuries. As 
interpreted by the Treasury Department, section 406 is intended only as a special 
safeguard against a sudden and massive flood of imports, the sort of floods that non- 
market economies were believed capable of creating. The injury test for section 406 
relief has proven to be elusive and uncertain. In particular, the rapid flooding condi 
tion has severely restricted findings of injury. Section 406, however, resembles an 
adjustment measure, similar to the escape clause, in its provision for temporary 
relief and a presidential veto. The vsto has prevented relief in the few cases where 
market disruption has been found, e.g., clothespins from the PRO. Diplomacy and 
foreign relations have influenced administration of section 406.

The growing interest in unfair trade legislation has led to proposals for clarifica 
tion of a "fairness" dimension to section 406. After redefining dumping by a non- 
market economy as sales below the lowest price offered by a market economy sup 
plier, the Heinz-Cotter bill added to section 406 a second category of "market disrup 
tion, called "market disruption by artificial pricing." The concept of artificial pric 
ing is identical to the new difinition of dumping in the bill. Noting that this second 
type of disruption is clearly "unfair" trade, Heinz-Cotter proposed that the presiden 
tial veto and the time limit on remedies be eliminated when such trade is at issue. 104
V. SCE imports pose special dangers of below-cost pricing and long-run availability

This proposal is yet another sign that the fairness issue remains central to the 
treatment of non-market economy trade. It may not yet be the focal point of the 
pressures for more effictive anti-subsidy and anti-dumping barriers, since imports 
from SCE's are modest in comparison with imports from market economies, such as 
Japan and Taiwan. Moreover SCE imports either have not generally threatened 
large and powerful U.S. industries, or have been subjected to special protective 
measures for such industries. In short, Congress to date has not seriously viewed 
SCE imports as a source of major injuries to American industries, although the 
MFN agreement with China has stimulated concern and an eventual MFN agree 
ment with the Soviet Union will heighten that concern.

Most importantly, there apparently is not widespread recognition in Congress 
that U.S. countervailing duty and anti-dumping laws are unworkable in their appli 
cation to state-controlled economies. While that point is established in trade litera 
ture, it has not provoked efforts to create more effective controls on SCE imports. 
The most one finds is dissatisfaction with the 1978 Treasury-constructed value regu 
lation and modest reform proposals, the Heinz bill, for instance.

A notion that imports from non-market economies should not be treated in a 
more restrictive manner than market country products seems more influential in 
policymaking circles than the alternative understanding: that the market approach 
to SCE imports, even with adjustments, provides illusory protection against unfair 
prices and that American producers competing with SCE imports do not enjoy the 
level of protection afforded other domestic industries that compete with market 
country imports. Persuasive evidence that SCE imports are unfairly priced would 
provoke more substantial reform.

But the extent to which SCE imports are priced below a market cost of production 
or home market prices is simply not known and ultimately may not be knowable. 
Free trade advocates theorize that the danger is not substantial by invoking a 
common sense perception that central planners have every reason to select for 
export those products which earn the most for the least social expenditure of re 
sources. Exports are worthwhile for an SCE, they argue, only when the opportunity 
costs of producing such goods is lower than the opportunity costs of producing the 
imports purchased with hard currency earnings from exports. 108

These advocates pounce on the oft-repeated statement that non-market economies 
export at a loss because they have a dire need for hard currency in order to pur 
chase foreign goods. They correctly point out that market economy trade is similar 
ly motivated, since a need for foreign curency is but only a need for the things that 
foreign currencies will buy. Demand for a foreign product exists in a market or non- 
market economy whenever the cost of the foreign product is less than the cost of

104 S. 1966,96th Congress, 1st session (1979); H.R. 5773,96th Congress, 1st. session (1979). 
108 Interface One, Professor Holzman, at 90-91 (1980); Hudec, Interface Two (forthcoming 

1982).
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producing it domestically. All trading countries have a need for foreign or hard cur 
rency, i.e., foreign-made goods. 106

But there is something left to the argument nonetheless. Demand for foreign 
goods in an SCE is government rather than consumer demand. Government demand 
for certain "vital" foreign goods, such as heavy capital equipment and technology 
necessary for industrial modernization and infrastructure projects, may be far more 
intense and price inelastic than consumer demand. To take a dramatic example, ob 
serve the prices Argentina was willing to pay for certain strategic goods during the 
Falkland conflict. Assignment of a sufficiently high priority to certain goods in a 
nation's economic plan can lead to underpricing exports in order to obtain foreign- 
made goods. To be sure, that cannot go on forever, but foreign credit and other de 
vices can sustain the practice for substantial periods.

Hence, the hard currency need does pose the possibility of underpricing. There 
are other indicators as well. Based on a welfare economic approach to central plan 
ning, some argue that planners would find it sensible or necessary, at times, to sell 
below cost. Since the state must assume welfare costs for unemployed workers, it is 
rational to treat wages as a fixed cost of production and disregard them entirely in 
calculating the profitability of export prices. These costs will be incurred with or 
without exports. It also is sensible for SCE planners to discount wages and indeed 
capital inputs in pricing exports because of the social instability caused by wide 
spread unemployment in a non-market economy. If central planners are concerned 
with unemployment, they will adopt policies to put these people to work. Cheap ex 
ports is one of those policies. Market economies can do this too, but only through 
visible subsidies to private producers of other equally detectable programs. 107 What 
governments do in non-market economies is not ascertainable.

All of these points can be found in the literature on the People's Republic of 
China and its present economic trade policies. That literature also points out an 
other theme of relevance here. 108 The PRC has been notoriously unstable in its 
economic planning policies, and its foreign relations as well. Even within the last 
five years it has considerably changed its planned import-export mix of products. As 
we have seen in the discussion of dislocation costs, instability in a country's flow of 
exports is enormously costly to the importing country that has adapted its employ 
ment and productive patterns to these imports. Alternatively put, short-run cheap 
imports, whether priced below or above costs, are economically costly to the import 
ing nation even on the most favorable view of free trade. The pure economic case 
against predatory pricing is based on the inherently limited duration of such prices 
and the domestic impacts of such prices. The history of the P.R.C. and of its trade 
and foreign relations with the U.S. does not warrant confidence in the long run 
availability of low-priced imports from that country. Moreover, the twists and turns 
of U.S. foreign policy as well render future economic benefits from trade with par 
ticular communist nations exceedingly uncertain.

In sum, we can only speculate, with doubts, on the longer term benefits of trade 
with the P.R.C. But present day short-run costs are not speculative. Dislocation, idle 
machinery, capital losses, unemployment are the early effects of import prices de 
signed to penetrate the American market.

Several features of the typical trade arrangement between state controlled econo 
mies and U.S. companies—counter-trade agreements—demonstrate both the dangers 
of underpricing and short-run availability. Counter-trade, a modern instance of 
barter, is the practice by which a non-market economy purchases manufactured 
goods, plants and equipment from western producers and agrees to pay for these 
goods through counter-trade deals—compensation or counter-purchase agreements. 
Under compensation agreements, the western trading partner supplies technology 
and equipment and receives as payment, over the terms of a bilateral contract, a 
predetermined volume of the plant's output in the SCE. Counter-purchase, in con 
trast, is a transaction in which western goods are paid for with a particular SCE- 
produced commodity to be supplied for a specified period. The controversial agree 
ment between Occidental Petroleum and the Soviet Union, which was the subject of 
two International Trade Commission investigations, bad elements of both compensa 
tion and counter-purchase. l09

106 Hudec, note 90, Interface Two (forthcoming 1982).
107 Interface One at 251-52 (1980); Potter (1981);Vernon (1979).
108 Cahill (1973), Whitson (1974), Albmski (1973), George (1981), Jenkms U980I, Lebedoff (1980); 

Lew (1981); Potter (1981); Vernon (1979). 
l09 For an account of the Occidental Petroleum proceedings, see Potter (1981)
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The case against these agreements essentially is that the SCE price is likely to be 
set at the level necessary to penetrate the western market. SCE choice of export 
goods and prices are not based on assessments of supply and demand conditions in 
the free market economy. 110 Since supply and demand factors are ignored, the price 
necessary to penetrate must be below the prices of domestic producers and that 
price will be established without regard to production costs in the non-market econ 
omy. It, therefore, must cause competitive harm in the importing country. But 
supply at that price will be for the specified peiiod of the counter-trade agreement 
and not beyond. That is long enough to injure domestic industry without assuring 
consumers of long-run availability. Direct documentation of below-cost pricing in 
counter-trade agreements is, of course, not available, since it is not possible to know. 
Indeed, it is unlikely that planners in non-market economies have this information. 
Literature on home prices in SCE's, especially the Soviet Union, points out that do 
mestic prices have no relationship to any economic reality pertinent to a market 
understanding of cost and prices. 111 Some theorists question what is so valuable 
about a market understanding of prices, but this point is not responsive to the fair 
ness objective of trade protections.

There is finally the question of further research and studies. Economists have 
begun to pay more attention to transition states and dislocation costs that follow 
changes in national commercial trade policy. The empirical work in this field is still 
relatively limited. Studies on labor impacts, for example, rest on assumptions that 
tend to conservatively state losses in employment from imports. The methodology is 
complex and the investigator has a fair amount of choice regarding working prem 
ises and assumptions. For example, the equation of import and export contraction 
apparently does not rest on compelling theory or empirical data.

Further information on the nature of economic planning and pricing in an SCE or 
communist state might well support arguments similar to the one directed at 
counter-trade agreements. Experience coffllrming the short-run duration of cheap 
imports from the PRC or other communist nation would provide powerful argu 
ments against the economic benefits of such trade. Similarly, more careful scrutiny 
of the administration of U.S. fair trade laws might well support further legislative 
reform. Perhaps because of the esoteric and non-litigative nature of the subject 
matter, these laws and their implementation are rarely explored in legal periodi 
cals. Although apparently there has been dissatisfaction in Congress over implemen 
tation, even that has been based on little hard information or analysis.
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Mr. HEEBNES. Thank you.
The American hotel and restaurant china industry is a small in 

dustry employing about 5,000 people throughout the United States. 
The industry is not characterised by high wages or excessive man 
agement compensation. Our average factory employment cost is 
about $10 per hour in total as compared with the $20 to $23 an 
hour total employment cost in many larger industries.

The management compensations are similarly modest. The 
American market for restaurant china has been characterized by 
very strong price competition among the domestic manufacturers, 
and this has assured the consumer of a fair price. This competition 
has been further magnified by competition from many other table- 
top substitutes for china.

The industry has never lacked the capacity to give good service 
to the industry except during the few occasions when the American 
economy has been overheated, as it was in 1975 and 1976. And in 
the last decade our industry has made significant capital invest 
ments to make our factories as modern and as efficient as any in 
the world today.

Specifically, in my company we have been using computerized 
controls on major installations and equipment for several years. 
Engineering and the installations are currently well underway to 
utilize the latest in all of the mechanical technologies. The infor 
mation available to me indicates that my company has greater 
labor efficiency by at least a factor of four when compared with the 
Chinese factories we are competing against in the American 
market.

Now, despite this tremendous difference in efficiency, we have 
little defense against the Chinese Communist Government that has 
targeted our market and is now buying market share without 
regard to what we call cost investment or profit.

'References to congressional reports and U.S. statutes are not included in this bibliography.
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Imports from the People's Republic of China [PRO] have in 
creased at an explosive rate since they were given most favored 
nation status [MFN] in February 1980. In 1979 they exported 
33,000 dozens to the United States, and in the 10 months after they 
received MFN, they exported 520,000 dozens; in 1981 it was 708,000 
dozens; and in 1982 it was in excess of 900,000 dozens,

All of the goods from the PRO are mere copies of the high 
volume patterns made by the American producers without any 
technical improvements, without changes or innovation in the de 
signs. The prices do not establish that the PRC is more efficient in 
making restaurant china, but they do reflect a government subsidy 
which cannot be equated, in my opinion, with comparative advan 
tage.

In effect, independent American companies are being required to 
compete against a Chinese Government whose policy is to displace 
and thus injure American producers. To me these are predatory 
pricing practices which would be considered illegal under our anti 
trust laws. Yet this similar practice is being employed by a Com- 
munist nation, and our concept of free trade does permit it.

The present trade remedy laws do not seem to work for small 
competitive industries such as ours primarily because of the ex 
treme legal costs, the complex problem of obtaining usable data, 
and the overriding political decisions governing relations with spe 
cific foreign nations.

For example, a section 406 disruption case might seem to offer 
appropriate relief to our industry. Yet to your knowledge there has 
never been a successful case against the People's Republic of 
China, and the prospect of presidential veto has deterred us and 
other industries from pursuing meritorious but very expensive 
cases.

In our view, one way to improve the market disruption remedies 
would be to remove the presidential discretion, because the mere 
existence of the discretion means that an exporting country could 
be offended if the discretion were exercised against them. And it 
would seem to me that the risk of that offense seems to be an as 
surance that the remedy would not be used.

The fundamental question is whether the PRC and other non- 
market economies are going to enjoy a privileged exemption from 
what we b.ave deemed to be fair competition mandates of U.S. 
trade laws and be allowed to operate outside of our antitrust laws 
and philosophies.

One approach to this problem, which is certainly controversial 
but we believe will improve the existing trade remedy laws, is to 
apply a restrictive quota to all imports from Communist and other 
nonmarket nations so they cannot overwhelm an American indus 
try by their government's decision to target a market.

Increases in such quotas could become the subject of negotiation 
and give time for domestic industry to be heard and to act in their 
own defense. This system would imply that a Communist nation 
would be required to apply for entry, so to speak, into the Ameri 
can market rather than have the opportunity to come in and over 
whelm it. And I realize this is controversial.

The antidumping and countervailing duty remedies do not pro 
vide a realistic assistance for industries of our size, m my opinion,
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because, first, these investigations are very expensive and only 
large companies and large trade associations can afford them.

The American Restaurant China Council found that it would cost 
us in excess of $150,000 just for us to determine if we had a viable 
case.

Second, the characteristics of a State-controlled economy prevent 
meaningful or reliable determinations of cost or fair value, and 
other people today have explained that far more competently than 
I can.

Third, even if we could determine that the prices from Commu 
nist China did cover their production costs, the enormous differ 
ences in the standards of living of that nation and ours creates a 
genuninely philosophical problem.

For decades there has been a sustained effort in the United 
States to enact laws to enhance the standard of living of the 
American industrial worker as well as all other citizens. We have 
succeeded and how have one of the highest standards of living in 
the world. I think we must find an equitable way to trade with 
State-controlled economies and still not destroy the standard of 
living in this Nation.

We have two suggestions for approaching this problem. First, 
consider using the Federal minimum wage rate as a basis for deter 
mination of labor costs, and thus the minimum selling price for a 
nonmarket imported good into the United States. This would cir 
cumvent the problem of finding surrogate nations and making un 
realistic cost estimates. Although contrary to free trade postulates, 
the proposal is one way of reconciling the real and immensely diffi 
cult conflict between our social legislation to maintain living stand 
ards and that of international trade.

This concept would allow efficient American manufacturers to 
compete and to provide jobs. It would not assist industries with 
high employment costs or inefficient facilities, but to allow the for 
eign low wage to prevail is to export even our efficient rsanufactur- 
ing employment to the country with the low standard of living.

Instead of protecting the American worker with the dignity of & 
job, we will have exported his job and left him unemployed and 
perhaps dependent on welfare.

Our second alternative to the same problem is to create some 
form of minimum price remedy, and I suggest that the use of the 
average export price from a representative group of free market 
countries would greatly simplify the process as well as preserve 
some equity for the standard of living in the United States. This 
price would be intended to be the price at which goods would be 
exchanged under normal free market conditions. It avoids the will 
o' the wisp search for the true cost of production in a nonmarket 
economy.

From our standpoint there is one final improvement in the laws 
which would be meaningful, and that is to require that all foreign 
china products be indelibly marked with their country of origin. 
This would eliminate the use of adhesive stickers which are lost 
during washing, and thereby permit the palming off copies of 
American china by both importers and American manufacturers 
who have facilities abroad.
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This is not a difficult problem to solve. It is rare that a china 
manufacturer does not indelibly mark the china with his name, 
and adding the country of origin does not create an additional cost.

Just one other thought, and I just wish to point out that most of 
the skills in our industry have a low level of transferability, and 
further, our industries, our plants are located in areas already high 
in unemployment, so the prospects of displaced people for new em 
ployment is rather dim.

I wish to thank you for the opportunity for being heard on this 
complex and critical problem, because I think that the future of 
American manufacturing industries certainly does deserve this 
amount of attention.

[The prepared statement follows:]
STATEMENT OF JOHN C. HEEBNER, PRESIDENT, BUFFALO CHINA, INC, AND VICE 

PRESIDENT, AMERICAN RESTAURANT CHINA COUNCIL

SUMMARY
1. The American hotel and restaurant china industry employs about 5,000 people 

located in already economically distressed areas such as Buffalo, New York, East 
Liverpool, Ohio, and New Castle, Pennsylvania. The industry has total employment 
costs of about $10.00 per hour as compared with $20.00 to $23.00 per hour in larger 
industries.

2. The industry is threatened with a major loss of market to imported goods from 
low-wage and non-market countries and in particular the imports from the People's 
Republic of China. (P.R.C.)

3. Significant capital investments made during the last decade have made the 
manufacturing plants as efficient as any in the world today. In spite of greater effi 
ciency, the American manufacturers are being under priced by 30 percent in the 
American maket by the P.R.C. The Chinese do not have a comparative advantage 
because of efficiency, but instead they have a low standard of living and a Commu 
nist government that has targeted the American market and is arbitrarily setting 
the export price level to displace domestic manufacturers.

4. P.R.C. imports increased from 33,000 dozens to more than 700,000 dozens in less 
than two years after they received M.F.N. status. Unemployment in our industry is 
now about 35 percent and capacity utilization about 55 percent.

5. The present trade remedy laws do not seem to work for a small competitive 
industry such as ours because of the extreme legal costs in pursuing remedies, prob 
lems in obtaining data, and overriding political decisions.

6. The imports from the P.R.C. represent the fundamental problems facing Ameri 
can industry when it is required to compete in the American marketplace against 
low-wage and non-market imports. The issue is increasingly severe among small 
American companies who employ the largest part of our work force. The problem 
stems from their low standard of living, the arbitrary establishment of prices by 
their governments, and their governments decisions to target American industries.

7. Unless we develop protective solutions to the trade philosophies being used by 
foreign governments, we will transfer all American manufacturing employment to 
the foreign low-wage countries.

8. There are several options for improving the trade remedy laws which we be 
lieve should be considered:

a. Apply a restrictive quota to all imports from Communist and other non-market 
nations so they cannot overwhelm American industry by their government's deci 
sion to target our markets. Increases in such quotas could be nogotiable and involve 
American industry.

b. Use the federal minimum wage rate as a basis for the determination of labor 
costs and thus the minimum selling price for non-market and low-wage country im 
ported goods.

c. To simplify the compbx and expensive proceedings surrounding anti-dumping 
and countervailing duty cases, we suggest the use of the average export from a 
group of free market countries.

d. To prevent the loss of country of origin identification, all imported china should 
indelibly bear the name of the country of origin. It is very rare that a china manu-
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facturer does not indelibly put his name on the china. The country of origin could 
be simply added at no additional cost.

e. Eliminate the presidential discretion in a Market disruption case so that an ex 
porting country cannot be offended when the discretion is exercised against them.

9. We are submitting a study entitled "The Need for More Adequate Safeguards 
Governing Imports from Non-Market Economies" written by Professor Lee Albert of 
the Faculty of Law of the State University of New York. This study discloses that 
we cannot simply assume that dislocation costs of unrestrained free trade will be 
offset by long-term benefits.

STATEMENT

Mr. Chairman, my name is John C. Heebner, I am President of Buffalo China, 
Inc. located in Buffalo, New York. I am appearing here today on behalf of the 
American Restaurant China Council which is a trade association representing the 
majority of American manufacturers of hotel and restaurant china. The members of 
this association are: Buffalo China, Inc.; Mayer China Co.; Shenango China Co.; 
Sterling China Co.; Syracuse China Co.

With me is James L. Magavern, our legal counsel. Our products are identified as 
TSUS 533.20 and 533.52.

We have asked to testify here today because foreign imports, particularly imports 
from the Peoples Republic of China (P.R.C.) have increased at an explosive rate in 
the last three years and now threaten the very existence of our industry. We wel 
come this opportunity to present our thinking concerning options to improve the 
trade remedy laws which we believe are important to all American citizens as well 
as to our industry.

I am submitting with this statement a study entitled "The Need For More Ade 
quate Safeguards Governing Imports From Non-Market Economies" by Professor 
Lee Albert of the Faculty of Law at the State University of New York. This study 
examines current economic thinking and explains why we cannot simply assume 
that dislocation costs created by freer trade policies will necessarily be offset by long 
term gains for the economy as a whole.

The American hotel and restaurant china industry employs about 5,000 people 
throughout the U.S.A. Our industry is not characterized by high wages, excessive 
management compensation or large dividends to stockholders. Our average factory 
employment cost is about $10.00 per hour as compared with $20.00 to $23.00 in some 
of the larger industries, and our management and stockholder compensations are 
similarly modest.

American restaurant china producers are located in economically distressed areas 
of the northeast and midwest, such as Buffalo, New York, East Liverpool, Ohio and 
New Castle, Pennsylvania. Further penetration of the china market by imports will 
increase the already severe unemployment and disruption in these areas.

The American market for hotel and restaurant china has been well served by the 
American producers of china, the price competition among domestic manufacturers 
has been very strong and has assured the consumer a fair price. This competition 
has been further magnified by the producers of many other table top substitutes for 
china. Indeed, the market has been so sharply competitive that capital investments 
in new facilities and equipment have, at times, been difficult to justify.

The china industry has never lacked the capacity to give sevice to the industry 
except during the few occasions when the American economy has been "overheat 
ed" as it was in 1975-76.

In the last decade out industry has made significant capital investments to make 
our factories as modern and efficient as any in the world today. In my company, we 
have been using computerized controls on major installations and equipment for 
several years. We also use solid state electronic technology throughout our process 
and engineering is underway to utilize the latest in the mechanical technology. This 
application of high technology is typical in our industry.

The information available to me indicates that my company has greater labor effi 
ciency by at least a factor of four when compared with the Chinese factories we are 
competing against in the American market. Despite this tremendous difference in 
efficiency, the Communist Chinese imports are being priced 30 percent under our 
maximum volume discounted prices. We have little defense against the Chinese 
Communist government that has targeted our market and is now buying market 
share without regard to what we call cost, investment, and profit.

As seen in the figures below, imports from the Peoples Republic of China have 
increased at a truly explosive rate since they received Most Favored Nation (MFN) 
status in February 1980:
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P.R.C., dutiable quantity

Year: Dozen*
1975..................................................................................................................... 1,872
1976..................................................................................................................... 16,228
1977..................................................................................................................... 23,912
1978..................................................................................................................... 44,812
1979..................................................................................................................... 32,776
1980..................................................................................................................... 520,340
1981.................................................................................................................. 708,605
1982..................................................................................................................... 1 737,863

1 Imports from Hong Kong were 184,572 in 1982 and probably were from the P.R.C., bringing 
the true P.R.C. total to 922,434.

Source: Department of Commerce.
Within but three years of MFN tariff reductions, the P.R.C. has become the domi 

nant foreign supplier of hotel and restaurant china in this country. P.R.C. sales 
have already dominated the sales of plain white undecorated china in U.S. Markets. 
All of the goods from the P.R.C. are mere copies of high volume patterns of Ameri 
can producers, without technical improvements or innovative design.

Three distinct sources confirm that P.R.C. export prices are set by their govern 
ment at a level they consider necessary to obtain market dominance:

1. Ceramic Bulletin, September 1980.
2. Consulting report written by Ernst & Whinney for A.R.C.C. dated February 

1981 entitled "Competitive Factors of Imports."
3. Seminar entitled "Doing Business in China,"June 1981, sponsored by Ernst & 

Whinney and senior representatives from China's Ministry of Finance.
Their prices do not establish that the P.R.C. is more efficient in making restau 

rant china than American producers, but they do reflect a government subsidy 
which cannot be equated with comparative advantage. In effect independent Ameri 
can companies are being required to compete against a Chinese government whose 
policy is to displace and thus injure American producers. Predatory pricing prac 
tices are illegal under our anti-trust laws; yet a similar practice is being employed 
by a Communist nation and our concept of free trade will permit it.

I estimate that our industry is operating today at no more than 55 percent of its 
capacity, and that half of our companies operated at little or no profit in 1982. I 
estimate that unemployment in our industry is now at about 35 percent and with 
out protection from the flood of imports from the P.R.C. it will probably increase. In 
my 14 years' experience, 1982 was the most financially difficult year for our indus 
try.

Continued erosion by subsidized prices from foreign sources will cause domestic 
manufacturers of hotel and restaurant china to lose a major portion of their market 
and some will be forced to close their plants. The survivors will not be able to fund 
modernization programs and in time will not be able to meet their union negotiated 
wages, pensions, and insurance obligations.

The present trade remedy laws do not seem to work for a small competitive indus 
try such as ours primarily because of the extreme legal costs in pursuing remedies, 
the complex problem of obtaining unable data and the overriding political decisions 
governing relations with specific foreign nations.

A Section 406 market disruption case might seem to offer apopropriate relief to 
our industry. Yet, to our knowledge, there has never been a successful case against 
P.R.C. and the prospect of Presidential veto has deterred us and other industries 
from pursuing meritorious but expensive cases.

U.S. trade relations with Communist nations are far more subject to abrupt and 
unpredictable shifts and dislocations than is the case with market economies. For 
example, the MFN agreement with the P.R.C. in 1980 led to a sixteen-fold increase 
of P.R.C. exports of restaurant chainaware to our country—in just one year. New 
trade arrangements with Communist nations pose special dangers to our economy 
because the kind, quantity, and price of their exports are determined by administra 
tive fiat. Severe economic dislocations are likely to follow in the wake of such ar 
rangements. A market disruption determination should not be subject to the Presi 
dent's veto because the mere existence of discretion means that an exporting coun 
try will be offended if the discretion is exercised against them.

The issue is not whether the P.R.C. should be treated in the same manner as ma- 
tions having market economies. The unavailability of meaningful cost-price informa 
tion makes that impossible. Ultimately the question is whether the P.R.C. and other
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non-market economies are to enjoy a privileged exemption from the "fair" competi 
tion mandates of U.S. trade laws.

The fundamental problem of requiring American companies to compete in the 
American market against foreign Communist governments must be .addressed. This 
issue becomes increasingly severe among smaller American companies who emplo3' 
the largest part of our work force. Large multi-national companies are less vulner 
able and in some cases are part of the problem.

One approach to this problem is to apply a restrictive quota to all imports from 
communist and other non-market nations so they cannot undermine an American 
industry by their government's decision to target a market. Increases in such re 
strictive quotas could become subjects of negotiation and give time for domestic in 
dustry to be heard and for them to act in defense. This system would imply that a 
Communist nation would be required to apply for entry into the American market 
rather than have the opportunity to overwhelm it. I understand that all E.E.C. 
countries except Denmark and Ireland have restrictive quotas against the importa 
tion of china from Communist China.

Free trade economists agree that changes in tariff levels or other trade barriers 
should be phased in to prevent economic disturbances during transition periods. 
This proposal quota system is a mechanism to deal with these disturbances.

In addition, by assuring a measured increase over time, quotas obviate the possi 
bility of significant market penetration followed by an abrupt withdrawal from the 
American market in accordance with new economic priorities of a government-con 
trolled economy. There are insignificant benefits from the short-term availability of 
cheap imports, while dislocation costs are greatest in the short run.

The anti-dumping and countervailing duty remedies do not provide a realistic so 
lution for our industry for these basic reasons:

First, it is so expensive to conduct, only a large company or large trade associ 
ation could afford to pursue such a case. The A.R.C.C. determined that it would cost 
$150,000 just for us to determine if we had a viable case. All the legal costs involved 
in the pursuit of the case would be in addition to that.

Second, the characteristics of a state-controlled economy prevent meaningful or 
reliable determinations of cost or fair value. It should be noted that there is no 
home market in Communist China for American restaurant china today. If western 
style hotels and restaurants are built in China, a market can develop, but there is 
none today. Surrogate measures of cost or prices have been used but these are expe 
dient and artificial approximations, sadly lacking in economic validity or reliability. 
The development of cost data is so forbiddingly complex and expensive, the imports 
from communist countries are virtually immunized from anti-dumping and counter 
vailing duty remedies. American producers competing with non-market imports, 
like the restaurant china industry, do not enjoy the level of protection afforded 
other U.S. industries which compete with market country imports.

Third, even if we could discover that P.R.C. prices did cover their production 
costs, the enormous differences in the living standards of that nation and ours cre 
ates a genuinely philosophical problem. For decades, there has been a sustained 
effort in the U.S.A. to enact laws that enhance the standard of living of the Ameri 
can industrial worker as well as all other citizens. We have succeeded and now have 
one of the highest standards of living in the world. I think we must find an equita 
ble way to trade with state-controlled economies who target our markets without 
putting the American industrial worker on the unemployment rolls.

I suggest that we consider using the federal minimum wage as a basis for a deter 
mination of labor costs and thus the minimum selling price for non-market import 
ed goods in the U.S. Although contrary to free trade postulates, the proposal is one 
way of reconciling the real and immensely difficult conflict between our social legis 
lation to maintain living standards and that of international trade.

The federal minimum wage is deemed by Congress to be the lowest wage an 
American citizen should be paid in a manufacturing industry. Requiring the foreign 
manufacturer to price his goods in accordance with our minimum wage instead of at 
the abnormally low-wage levels of other nations, such as the $.30 per hour in the 
P.R.C., would allow efficient American manufacturers to compete and provide jobs. 
It would not assist industries with high employment costs or inefficient facilities. 
Allowing the foreign thirty (30$) cent wage to prevail is to export even our efficient 
manufacturing employment to the country with the low standard of living. Instead 
of protecting the American worker with the dignity of a job at a decent wage, we 
will have exported his job and left him unemployed and perhaps dependent on wel 
fare. Even using the American minimum wage of $3.35, the P.R.C. manufacturer re 
tains a significant labor advantage, since labor costs in our industry average about 
$7.00 per hour and total unemployments costs about $10.00.
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As Professor Albert points out the common claim that American workers will find 
new employment through training and education in high technology industries can 
no longer be assumed to be valid. The transition takes considerable time, during 
which the costs of import-displaced employment exceed unemployment compensa 
tion payments. For many individual workers, especially in the distressed urban 
areas where our industry is located, there is no real possibility of transition to an 
other job—only to unemployment. It is true that high technology industries may 
employ low-skilled workers. But these high technology jobs are as vulnerable to 
import-displacement as the so-called smokestack jobs. We now know that this coun 
try has no monopoly on the use of sophisticated technology and that such technol 
ogy and innovation are easily transportable to low-wage nations where a product 
line may be produced at lower cost and then sold in American markets at low 
prices. Our new industries soon become as vulnerable as our old to foreign wage 
differentials. For example, I cite the recently announced move of Atari to Taiwan.

As discussed in the study by Professor Lee Albert which I am submitting with 
this statement, economists now recognize that freer trade policies may be excessive 
ly costly. In acknowledging that the economic benefits from freer trade are far more 
modest than is commonly supposed in orthodox economic theory, modern economists 
no longer ignore the severe economic disruptions and dislocations that often follow 
from changes in this nation's foreign trade or commercial policy. Once we recognize 
that economic resources, workers and productive machinery do not costlessly move 
from one industry to another, the net result of a freer trade policy may be negative, 
or the gains may be trivial.

The effect of granting MFN status to the P.R.C. is an exampk of a major trade 
policy change entailing the danger of severe dislocation costs. Large tariff reduc 
tions produce new flows of imports that impact upon certain American industries. 
During a transition period of uncertain but substantial duration, expensive machin 
ery and technology in the impacted industries lose much or all of their economic 
value. Common experience and economic studies reveal that displacement costs for 
American workers are equally substantial. Where an import competitive industry 
lays off workers, such workers do not readily find employment elsewhere. People s 
next best alternatives are well below their best ones, especially after they have 
become committed to their current jobs through choice of residence and personal 
skills. Where an economy is already marked by high unemployment and idle capac 
ity, import caused displacement costs are significantly higher and exceed the gains 
to be expected from freer trade.

Equally significant, the gains from low-priced imports are highly diffuse and only 
realized over time; whereas the losses are immediate and concentrated.

The American Restaurant China Council estimates that the cost of domestic china 
per meal served is less than $0.01 per meal. Therefore, the benefit to the consuming 
public from the lower priced imported china is insignificant and probably not mea 
surable. On the other Hand, the costs of unemployment and idled china manufactur 
ing assets is very high, measurable, and concentrated in already distressed areas. It 
is the task of public policy to ameliorate or prevent the costly demoralization associ 
ated with loss of job, position, or investment. I submit that our proposal to employ 
the U.S. minimum wage as the basis for protection of our workers against loss of 
their jobs to low-wage countries would be an appropriate policy to that end.

Meaningful reform of U.S. trade laws is both timely and necessary. Simpler, less 
expensive procedures need not produce a loss in precision, since the latter is an illu 
sion under present complex standards. For imports from Communist nations, a sur 
rogate cost-price inquiry to determine dumping or export subsidy is cumbersome, ar 
tificial, and unreliable. What is needed is some form of minimum price remedy.

I suggest that the use of the average export price from a representative group of 
free market countries would greatly simplify the process as well as preserve some 
equity for the standard of living in the U.S.A. This price would be intended to be 
the price at which goods would be exchanged under normal free market conditions. 
Relying on price- in at least several market economies avoids inquiry into whether 
a particular home market price is distorted by domestic policies and avoids the per-
§lexing task of searching for an economy "comparable" to the non-market country, 

uch a standard also allows non-market producers to predict the lowest lawful price 
in advance of legal proceedings. It avoids the will o' the wisp search for the true 
costs" of production m a non-market economy.

From our standpoint, there is one final improvement in the laws that would be 
meaningful and that is to require that all foreign products be indelibly marked with 
their country of origin. This will eliminate the use of adhesive stickers which are 
lost during washing and thereby permit palming off copies of American china by 
both importers and American manufacturers with facilities abroad. This is not a dif-
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ficult problem to solve. It is rare that a manufacturer does not indelibly mark the 
china with his name. Adding the country of origin does not create an additional 
cost.

I wish to thank you for the opportunity of being heard on this complex and criti 
cal matter. The future of American manufacturing industries deserves this atten 
tion.

Chairman GIBBONS. Yes, sir, it certainly does. I agree with you. It 
is a very difficult problem to solve. Your suggestion of using the 
minimum wage as the basis for computing cost is one, of course, 
that we have often thought about, but you are the first person that 
has ever come here that I remember that has advocated that as a 
solution. It may be what we ultimately have to do with these non- 
market economies.

Mr. HEEBNER. Well, I have a difficult problem, sir, with the phi 
losophy of the Federal minimum wage, which I think is an impor 
tant law, an important philosophy. And we have that on the one 
hand, and then on the other hand we say we are going to just 
transfer the jobs out of the country and make the person unem 
ployed.

Chairman GIBBONS. Well, certainly we need to shift a little more 
of the burden to the nonmarket economies in this matter. I will 
study your proposal. I appreciate your coming to make it. We will 
see what we can do. You had a number of good proposals.

Mr. HEEBNER. Thank you for hearing us.
Chairman GIBBONS. Thank you.
There are a number of other excellent witnesses that I want to 

hear. I wish that I could hear them today, but the time has ex 
pired, and that will conclude the hearings. We will get back to this 
issue just as rapidly as the schedule will allow us.

Thank you very much.
[Whereupon, at 1 p.m., the hearing was adjourned, subject to the 

call of the Chair.]
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OPTIONS TO IMPROVE THE TRADE REMEDY
LAWS

WEDNESDAY, MAY 11, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON WAYS AND MEANS,

SUBCOMMITTEE ON TRADE,
Washington, D.C.

The subcommittee met, at 9 a.m. pursuant to notice, in room B- 
318, Rayburn House Office Building, Hon. Sam M. Gibbons (chair 
man of the subcommittee) presiding.

Chairman GIBBONS. Good morning, ladies and gentlemen. We 
hope that this will be our concluding hearing on this subject today. 
We appreciate the patience of so many of you who have come and 
had to be turned away because we ran overtime.

We are looking at the trade remedy laws dealing with fair and 
unfair trade practices and how we can improve the operation of 
our trade laws. This is an oversight and legislative hearing on 
these trade functions.

We are happy to have you with us today. Our first witness this 
morning will be Ms. Archibald, who will talk to us about the Sec 
tion 301 Committee of the USTR Office.
STATEMENT OF JEANNE S. ARCHIBALD, CHAIRMAN, SECTION 301 

COMMITTEE, OFFICE OF THE GENERAL COUNSEL, U.S. TRADE 
REPRESENTATIVE
Ms. ARCHIBALD. Thank you, Mr. Chairman I am Jeanne S. Archi 

bald, Assistant General Counsel in the Office of the U.S. Trade 
Representative and Chairman of the Section 301 Committee. I am 
pleased to have this opportunity to testify before you today on our 
trade remedy laws and particularly on the operation of section 301 
of the 1974 Trade Act.

Section 301 is unique. Unlike the other trade remedies the sub 
committee is reviewing, section 301 is not limited to a discrete 
function.

In enacting section 301, Congress intended to create a multipur 
pose trade tool able to deal with a wide variety of problems not 
within the scope of the other trade statutes. It is this multiplicity 
of purpose and the corollary flexibility provided by the statute that 
sets section 301 apart.

It is the only statute that provides domestic interests with an op 
portunity to request the U.S. Government to intervene on their 
behalf at the international level with respect to trade disputes.

(959)
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The 1979 amendments to section 301 have emphasized this parti- 
cuar characteristic by directing USTR, after an investigation has 
been initiated, to request consultations with the foreign govern 
ment involved and, where applicable, to pursue dispute settlement 
under the GATT or the codes.

Section 301 is also unique in that it is the only trade statute 
which can address the problem of barriers to U.S. exports, both of 
goods and services.

It thus becomes a negotiating tool for liberalizing trade and 
opening foreign markets, especially in areas, like services, where 
international rules are few.

Section 301 is thus far broader than other statutes which are in 
tended as domestic counterparts of particular international trade 
rules. It is a substantive grant of significant authority to the Presi 
dent to react to foreign trade practices as well as a procedural vehi 
cle for private U.S. interests to have trade issues raised interna 
tionally and a negotiating tool for the U.S. Government which is 
especially useful in areas where no international trade rules have 
yet been developed.

Because of these unique features, section 301 is as much a trade 
policy tool as a trade remedy, with policy considerations playing an 
important role in many cases.

Some of the criticism of the discretion inherent in section 301 
which has been voiced in these hearings reflects a lack of apprecia 
tion of section 301's dual nature.

Efforts to limit the President's discretion and to limit the func 
tion of section 301 to a trade remedy of the type embodied in the 
CVD or antidumping law, as some have suggested,, ignore the es 
sential policy and negotiating functions which Congress recognized 
as necessary to U.S. efforts to achieve trade liberalization.

Let me turn now to the operation of section 301. Since 1975, 
USTR has initiated 39 investigations. We currently have one peti 
tion before us on which a decision regarding initiation of an inves 
tigation must be made by May 23.

It is interesting to note that in the first 6 years of administering 
this statute, USTR initiated 21 investigations. Since October 1981, 
USTR has initiated an additional 18 investigations. Thus, 46 per 
cent of all investigations under section 301 were initiated within 
the last 20 months.

When a petition is filed, USTR reviews it for legal sufficiency 
and substantive merit and considers the policy implications of initi 
ation of—or failure to initiate—an investigation.

The authority to decide whether to initiate an investigation is 
USTR's. Before making that decision, however, we request the 
advice of the interagency Section 301 Committee.

Although USTR was given discretionary authority in 1979 to 
reject petitions for policy reasons, such action has never been 
taken. In fact, only one petition has ever been rejected; in that 
case, the petition failed to provide supporting evidence for its alle 
gations.

Some criticism has been leveled at USTR's petition requirements 
as being onerous. If you examine that criticism closely, I think you 
will find that many of the individuals taking that position favor 
adoption of a system whereby bare allegations, unaccompanied by
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any supporting information, are sufficient to initiate r 301 investi 
gation. Such a system is neither necessary nor productive.

Present petition requirements call for petitioners to .uentify with 
specificity the foreign practices at issue—copies of foreign laws or 
regulations are requested, but not mandatory—and to demonstrate 
that the action is unfair within the meaning of section 301.

In practice, we ask petitioners to supply only that information on 
foreign practices that is reasonably available to them and, indeed, 
we will seek information from foreign governments where neces 
sary to assist in the preparation of petitions.

Petitioners are also required to present information concerning 
the volume of trade involved and the impact of the unfair practice 
on petitioners and on U.S. commerce.

It is not true that USTR requires a petitioner to prove his entire 
case before it initiates an investigation.

On the other hand, it is not sufficient for petitioners simply to 
assert an adverse effect without some reasonable supporting evi 
dence. While we recognize the difficulty that private industry can 
face in obtaining detailed information of foreign practices, this 
should not apply to the question of adverse trade effects where pe 
titioners presumably have firsthand knowledge.

These petition requirements are not onerous as evidenced by the 
increase in the number of cases initiated in recent months. Less 
rigorous requirements would encourage pure.fishing expeditions 
and would greatly diminish our ability to make the most effective 
use of the international dispute settlement process.

In addition, USTR has a well-established practice of assisting 
those who wish to petition, both in terms of seeking information 
from foreign governments and in advising them as to the type of 
information to be included in the petition.

This is something that we have done particularly in the case of 
individuals who do no* have use of counsel or have not worked in 
the 301 area in the past and need particular assistance.

Furthermore, we believe it is appropriate to consider substantive 
merit as one factor, and indeed an important factor, in a decision 
on initiation.

In cases involving allegations that foreign governments have 
acted in a manner inconsistent with their international obligations 
under the GATT or the codes, it is reasonable to consider the likeli 
hood that such allegations will be upheld in the GATT or the 
codes.

Upon initiation of an investigation, USTR is required by statute 
to request consultations immediately with the foreign government 
involved. Where appropriate, these consultations are held under 
the GATT or rodes.

This provi' 'on has already caused considerable difficulty since it 
requires the J.f!. to present its case in the international arena on 
the same day on which an investigation is initiated and in some 
cases before our case is fully developed.

If the consultations do not lead to a resolution of the problem, we 
are required to pursue dispute settlement, that is, conciliation 
where it is appropriate, and establishment of a dispute settlement 
panel.

22-516 0-83-—28
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Currently, we have 12 cases in the consultation process and four 
in the panel process.

Thus far, the domestic investigation and the international dis 
pute settlement process have not operated in tandem as envisaged 
under section 301. In a number of cases, the international process 
has rsot been completed by the time USTR was required to make a 
recommendation to the President.

In some cases, this has been due to the complex nature of the 
U.S. complaint, in others to unwillingness on the part of our trad 
ing partners to pursue consultations and dispute settlement expedi- 
tiously.

Some of the problems we have encountered, that is, a refusal to 
consult, have not recurred. Others, such as the inability of a subsi 
dies code dispute settlement panel to review a complex complaint, 
hear arguments and report its findings within 2 months, which the 
code envisions, are likely to remain.

As we broaden our experience on dispute settlement, we will at 
tempt to resolve these problems.

If we have not resolved a trade problem during the course of the 
301 investigation, we are required to make a recommendation to 
the President within the time limits of section 301 as to what 
action, if any, the President should take in response to the foreign 
practice.

Although the time limits are tight with respect to certain types 
of cases, notably those involving subsidy iasues, we have thus far 
met our deadlines. However, because of the delays in the GATT 
dispute settlement process noted above, GATT action has not 
always been completed by the time USTR has submitted its recom 
mendation to the Pre. l."!ent.

For this reason, the President has chosen in several cases to 
limit his action to directing USTR to continue the dispute settle 
ment process.

The effectiveness of section 301 in responding to foreign unfair 
practices should not be measured in terms of the number of times 
the President has retaliated. In a very real sense, retaliation is a 
measure of failure since it occurs only when we are unable to re 
solve the petitioner's problem.

The authority to retaliate was conferred in order to provide the 
necessary leverage to achieve a resolution of the problem. The re 
taliation authority is more effective in its availability than in its 
use.

This is borne out by the fact that nearly 70 percent of all com 
pleted 301 cases were satisfactorily resolved snort of retaliation. 
Furthermore, the same leverage has enabled us to resolve disputes 
within the initial 45-day petition review period or, indeed, even 
before a petition is even filed.

Section 301 does not operate perfectly. Nevertheless, given the 
variety and complexity of issues raised under section 301, it has 
been, and remains, a useful, effective tool to respond to unfair for 
eign practices.

This completes my statement, Mr. Chairman, I would be happy 
to answer any questions you may have.

Chairman GIBBONS. Why does it take so long to get decisions on 
such cases as citrus and poultry and wheat flour?
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Ms. ARCHIBALD. There are many reasons why the GATT cases 
have taken as long as they have. Indeed, we have not been happy 
with the length of time that a number of these cases have taken, as 
you have heard from administration witnesses and others.

Let me run through a couple of the cases to give a flavor of the 
kind of problems we run into. I will begin with a general qualifica 
tion, and that is that probably the biggest problems have been in 
the subsidies code.

I think that is because our expectations were very high. The time 
limits are extremely short, 7 and 8 months approximately; and 
when we first acceded to the code, we hoped that these time limits 
could be met.

In fact, our experience has been that they have not been met. 
However, we have only taken a very few cases, four in total, and 
only two have gone as far as the panel process in the subsidies 
code, so it is difficult to generalize on the basis of this short 
amount of experience.

I will run through the kinds of problems that we have. In each of 
these cases, including wheat, flour, pasta, poultry, sugar, we initiat 
ed the GAIT process on these cases all within a 2-month time 
span.

So we essentially put a very heavy burden on the process intially 
by bringing four cases within 60 days. It was to be expected that 
the first few cases would be bumpy. We ran into problems we did 
not anticipate; the refusal of the European Community to consult 
in one case. That particular problem has not occurred before.

Chairman GIBBONS. What did we do when they refused?
Ms. ARCHIBALD. We tried to convince them that they had to 

abide by the rules and consult, and when they wouldn't, we went to 
the Code Committee, indicated that we had requested consulta 
tions, the European Community had refused and we were now re 
questing conciliation.

That process was completed within the time limit required by 
the code and since it did not result in resolution of the dispute, we 
moved to a panel. There was an initial delay because the European 
Community first took a very long time responding to our request 
for consultations and responded with a refusal.

Chairman GIBBONS. What case was that?
Ms. ARCHIBALD. That is the pasta case.
Chairman GIBBONS. Take that case before you, go on with the 

answer and trace it on through. What other remedies were availa 
ble when the European Community refused to consult?

Ms. ARCHIBALD. You mean directly to the petitioners?
Chairman GIBBONS. To the petitioners or to the U.S. Govern 

ment.
Ms. ARCHIBALD. That was a particularly interesting case. Pasta is 

the first time that a code case has been taken which challenges di 
rectly the consistency of a subsidy with article 9, which is, of 
course, the very rigorous prohibition against export subsidies on 
nonprimary products.

So it was one we were interested in taking to the code because 
we wanted to test that provision, but it was also brought to us 
under 301 rather than under the CVD law, because petitioners
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were of the opinion that they could not bring their case under the 
CVD law.

Although we were dealing wfrh an imported product that was 
subsidized, the area within the United States adversely affected 
was confined to the east coast. Yet, under the countervailing duty 
law that area did not qualify as a regional market.

They felt they would be unable to meet the injury test because 
the International Trade Commission would have been forced to 
look at the country as a whole and it was clear that the imports 
were fairly small when you looked at the whole country, although 
heavy on the east coast.

They brought it to 301 and I don't think they had another domes 
tic remedy that would have assisted them. In terms of what the 
United States could do when the European Community refused to 
consult——

Chairman GIBBONS. Were there any other courses of action the 
United States could have followed?

Ms. ARCHIBALD. Under 301, the President has authority to retali 
ate. We thought that was premature then. We had only just initiat 
ed the investigation and thought it best to move to the next step in 
dispute settlement and it has continued along that line.

The findings of the panel have been submitted in confidence to 
the disputing parties. I can't go into the details of that report in a 
public hearing, but it will be sent to the Code Committee probably 
by next week and we expect action on it sometime within a 30-day 
period following that.

Chairman GIBBONS. Do you think we are going to have any more 
refusals to consult?

Ms. ARCHIBALD. I don't. That was the only time it has occurred. 
There were other problems with the other three cases in that there 
were delays in getting the consultation process started. We were, of 
course, testing a totally untested code at that point. I don't think 
thorough thought had been given to how they were actually going 
to implement some of the new procedures they had put into place.

Our adversary in these cases, the European Community, behaved 
as I think one would expect an adversary to behave. You try to do 
what is best for your own side, and so when possible they tried to 
insist that we meet the requirements of the code in terms of the 
detailed description we would give of the subsidy practices.

I think those problems were not unexpected in an initial thrust 
to test the code, and they have not been repeated to any great 
extent in later cases.

But they were definitely a problem initially. Now, another kind 
of problem that has occurred has been the—well, the conciliation 
process has worked rather well.

In the few cases that have gone to conciliation, the Code Commit 
tee has come close to meeting its 30-day deadline, although it has 
not resulted in any case so far in an actual conciliation.

We have not been able to resolve a dispute at that stage. The 
panel process and getting to the panel process has been a problem 
in a few cases.

Poultry is probably the best and the worst example. The poultry 
case has been a major problem for us from the beginning and there
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has been fault on all sides, the United States as well as other coun 
tries.

The initial problem there was that the case failed to include a 
major subsidized exporter in the initial complaint and it took us a 
considerable amount of time to go back and do the research neces 
sary to bring them in.

Once having made the decision to bring them in, we then ran 
into serious problems in getting the Government of Brazil to sched 
ule a date for those consultations. It took an unacceptably long 
period of time.

We have gotten past that and intend to move to the conciliation 
process in the case. The initial error was our own for not having 
picked up on this country earlier and then was compounded by 
their own unwillingness to move the process along expeditiously.

As you know, things like the GATT ministerial cause great prob 
lems in scheduling the cases for the GATT last year. There were 
not rooms and time schedules available.

This probably sounds equally odd to Americans, but as you know, 
the GATT essentially closes down during the month of August and 
you cannot get business done during that month. These are very 
real problems that we face.

Since, in fact, the panels are as much our judges initially as any 
thing else, there is a hesitancy in going too far and antagonizing 
them by setting dates that suit our domestic statute.

Let me give another example of the time problems. I want to em 
phasize that occasionally the time limits work against us as much 
as they work for us. For example, in the FIRA, which is not a 301 
case, but one we have been presenting on our own to the 
GATT——

Chairman GIBBONS. Canadian FIRA case?
Ms. ARCHIBALD. Right. The panel moved quite quickly, met in 

December and again in January, issued its factual findings early in 
March, and, of course, the two countries who are disputing have 
the opportunity to review those findings and to make sure that 
they are not in error.

We took an opportunity to comment on those, so did the Canadi 
ans. We felt it was in our interest to make a subsequent comment 
based on what the Canadians commented. That lengthened the 
process a little bit, because we gave another major piece of paper to 
the panel, but we felt it was in pur interest to do so.

In the canned fruit and raisins case, there were delays that oc 
curred on our side because of a desire to have a complex case pre 
sented in a way we though most likely to lead to a successful reso 
lution.

The wheat flour case is the other side; an issue which is so com 
plex, where the rules on agricultural subsidies are very much tied 
into adverse effects and proving adverse effects.

We did a very detailed statistical analysis of something like 17 
markets in an attempt to demonstrate that our allegations were 
correct. The panel, indeed, I think, although we have not been fully 
satisfied, as you know, with the conclusions they have reached, I 
think the panel attempted to do independent research of its own in 
an attempt to arrive at the facts in that case.
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All of this takes a very long time. Under the subsidies code, 
panels are only supposed to take 2 months to review materials, 
listen to oral argument, make their findings and get them report 
ed.

When you realize that even under our own countervailing duty 
law the Commerce Department can take up to 7 months to do that 
same job, you realize the time pressure that the panels are under.

Sometimes a quick decision may not be the best decision from 
our viewpoint.

On the other hand, we are not interested in unnecessary delays 
and we act very quickly against them when we think someone is 
just delaying for the sake of delaying.

I don't want to mislead you that these delay problems will not 
continue. I think they will. We will just have to go on a case-by- 
case basis trying to determine when someone has overstepped the 
line and when it is both to our advantage and the advantage of the 
GATT process that we allow an extention of the time.

We will, of course, continue to meet our domestic deadline of re 
porting to the President on the date required, whether or not the 
GATT process is finished.

Chairman GIBBONS. Mr. Frenzel?
Mr. FRENZEL. Thank you for your testimony. You have told us a 

lot about 301, but you haven't given us any recommendations for 
improvement. Does that mean that the USTR position is that 301 
should-remain unchanged on the statute books?

Ms. ARCHIBALD. Actually not. One of the problems that I referred 
to in my testimony regarding the difficulty that we have experi 
enced and which I think in some cases has contributed to delays in 
presenting our cases to the GATT is the fact that we have to begin 
presenting our case, you do not go to a dispute settlement panel 
the first day you initiate, but you have to begin consultations. 
Under the code one of the quid pro quos we got was that you had 
to know what you were talking about when you started and give 
the other side a good idea of what you were complaining about. 
That poses a problem because we do not always have a fully devel 
oped case.

This particular problem is one that has been addressed in the 
reciprocity legislation, which is now on the House side. Essentially 
that provides that we could, in cases involving GATT or code alle 
gation, where necessary, take a 90-day period prior to initiating the 
dispute settlement process to do the investigation necessary so that 
at the time we completed it we would know, yes, we have a case, 
and we are ready to move and move quickly. That particular provi 
sion I think will go a long way toward helping us in moving these 
301 cases.

There have boen a number of other fairly minor problems on 301 
which I will not trouble you with here. We may come back in the 
future and have other suggested changes, but our experience of the 
relationship between the GATT and the codes has only been tested 
to a small degree thus far. Relatively few cases have gone all the 
way to the panel process. I think we will continue to learn and new 
problems will surface as we move along, but at the present time 
the major changes which we have supported in the reciprocity bill 
have been the 90-day period prior to initiation of the actual dispute
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settlement and some claifying definitions of what are unreason 
able, unjustifiable, and discriminatory as those terms are used in 
301.

Mr. FRENZEL. Are you recommending the entire Danforth bill to 
us?

Ms. ARCHIBALD. Well, let me put it this way. The administration 
supports that bill. It probably does not represent everything that 
we initially would have preferred to see, but it is something that 
we think will solve some of the problems that we have experienced 
to date. At this point we are not prepared to make new suggestions 
that go beyond that.

Mr. FRENZEL. Is your testimony today confined solely to 301?
Ms. ARCHIBALD. Yes, it is.
Mr. FRENZEL. Thank you very much, Mr. Chairman.
I yield.
Chairman GIBBONS. Let us go back to 301 cases. What can you 

tell us about the Houdaille case? You are finished with that?
Ms. ARCHIBALD. Yes, the Houdaille case was not a section 301 

case, although it was brought under section 103 of the 1971 Reve 
nue Act, which was verbatim taken out of the same statute that 
301 came from, and the criteria are very similar. It was the first 
time that anyone had ever brought such a case to the President, 
and because there was no administrative practice established with 
respect to it and because there are no regulations in dealing with it 
from a procedural standpoint, we tried to follow as closely as 
seemed reasonable the practices that have developed in section 301. 
Therefore when the case was filed we published a notification it 
had been filed, requested public comment, received a good amount, 
set up an interagency committee, not the interagency 301 Commit 
tee, but the same agencies who sent individuals to review the case 
and to make recommendations that eventually went to the Presi 
dent. You are correct, the President has made his decision with re 
spect to the remedy that was requested in that case.

Chairman GIBBONS. You still have the Houdaille case around the 
office?

Ms. ARCHIBALD. Certainly the issue is one that is very much 
alive. The Houdaille case is in fact probably one of the prime ex 
amples of the entire targeting issue. As you know, and as Ambassa 
dor Smith and others have testified, targeting is of great concern to 
the United States. Bill Krist, who will follow me, I think will talk a 
little further about it. We are right now beginning consultations 
with the Japanese on the general issue of targeting. I have no 
doubt that the information that was developed and the depth of un 
derstanding that we have developed as a result of the Houdaille 
case will be useful to us in furthering our understanding of exactly 
what the Japanese do when they target, whether it is trade distor- 
tive, if so how, and then what we should do about it.

Mr. FRENZEL. If the chairman will yield, Houdaille of course 
started with the investment tax credit.

Ms. ARCHIBALD. That is correct.
Mr. FRENZEL. Then they went to 301. I assume they have gone 

someplace else.
Ms. ARCHIBALD. That is not exactly right. They filed under 103. 

They have never made a formal request under 301. When we re-
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viewed the case, since like 301, 103 is a discretionary remedy with 
the President, we did not confine our review solely to 103. We 
looked at things like whether or not the practices were primarly 
subsidy practices and would CVD be more appropriate or was there 
really an unfair practice here at all, and therefore would 201 be 
more appropriate. The decision was confined to the remedy re 
quested. The petitioners are free to seek other avenues of redress.

Mr. FRENZEL. Are they seeking 301 or 201?
Ms. ARCHIBALD. I am not aware of that, although I believe they 

are giving strong consideration to what steps they should take from 
here on then.

Chairman GIBBONS. The process of targeting concerns me, be 
cause I feel that it will lead to a certain breakdown of the entire 
market system if we do not get it under control. From your experi 
ence in the 301 cases, is this a matter that can be handled under 
301 appropriately?

Ms. ARCHIBALD. Let me begin by saying that in targeting the 
first step is to define what we mean, and there are certainly as 
pects of what is commonly called targeting which clearly come 
under a variety of trade statutes that we are dealing with. For ex 
ample, subsidies. We do have a countervailing duty law and that 
aspect of targeting if you are dealing with an imported product can 
be handled under countervailing duty laws. We have not, as you 
know, finished our review of just what targeting is, nor defined and 
established standards for what parts of targeting are appropriate 
and what parts are inappropriate, nor if we find any that are inap 
propriate, establish standards to measure the impropriety of the 
act, and standards to determine whether or not they are trade dis- 
tortive. When we have done that we will be able to look through 
the trade statutes and determine whether we need a new tool.

Section 301 is an incredibly broad statute. "Unreasonable" is un 
defined, it is solely at the President's discretion. He has to articu 
late a reason for finding that something is unreasonable and a 
burden, but there is very little I can think of offhand that could 
not fall under such a definition. This is not a general invitation to 
people to start filing 301 cases on targeting, but I think we have 
tools at our disposal to deal with short-term problems while we 
complete this study that we are doing in an attempt to get a much 
better handle on targeting.

Chairman GIBBONS. I realize that I may be wandering outside the 
area that you deal with the most. I have thought that perhaps by 
making our countervailing duty statute a little more available and 
perhaps changing some of the definitions and criteria that we could 
get at targeting throug.i that law. Have you thought about that?

Ms. ARCHIBALD. I have, sir. In fact I have sat through a couple of 
these hearings and listened to that question being posed to other 
witnesses. You are correct, I do not deal in that particular area as 
much as I did once when I was with the committee, but from my 
own background knowledge of the countervailing duty statute, and 
this is a personal opinion, I am not speaking for the agency, it 
strikes me that you are going to have difficulty in doing that. A 
major obstacle will be in trying to quantify the practices that you 
are talking about. If I can use some of the things that were alleged 
in the Houdaille case as examples, certainly there were subsidies
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but that was not the initial practice that Houdaille was most con 
cerned about. It was most concerned about an internal industry 
cartel which existed in Japan among the machine tool builders.

There is no doubt that the Japanese had an industry association 
and that the Japanese statutes directed the industry to hit certain 
production targets or to do certain types of R&D, and indeed also 
seemed to indicate that Japan would be very helpful in trying to 
secure the funds for that kind of R&D. But it is not clear to me 
how you would quantify the effects of, say, the Government telling 
each producer to produce 50 machining centers per month. How 
does that get quantifiednjnto a subsidy? That would be your first 
and very major problem.

The second problem is trying to make this consistent with the in 
ternational codes. The GATT subsidies code, while not a model of 
specificity, is on some areas particularly specific, and I would imag 
ine we would get an enormous amount of adverse comment from 
our trading partners if we somehow took these practices which are 
not subsidy practices in the sense the word is usually used and nev 
ertheless unilaterally countervail against them. I can see those as 
being two major obstacles you face. That does not mean that tar 
geting is not an issue of major importance, but I think before de 
signing a remedy we need to have defined more clearly what the 
problem is and upon achieving a sound and specific definition, it 
will be easier to determine whether we need new remedies or 
whether a creative use of existing remedies would be sufficient.

Chairman GIBBONS. Mr. Pease.
Mr. PEASE. No questions, Mr. Chairman.
Chairman GIBBONS. Thank you, Ms. Archibald.
[Questions and answers follow:]
Question. It is my understanding that during consideration of the Houdaille peti 

tion an ad hoc interagency committee put together a list of acts about the case and
•' Japanese practices that were unanimously agreed to by the committee participants.
' These facts, as I understand it, documented the existence of such measures as subsi 

dies for the Japanese industry, financial assistance from the Government of Japan,
= and collusive activity by the Japanese machine tool industry. Am I correct?

Answer. As in any unfair trade practice case examined by USTR, the interagency 
review process in the Houdaille case began with an examination of the facts and 
law relevant to Houdaille's petition. That examination revealed that subsidies are 
available to the Japanese machinery industry as a whole. However, the interagency

• group was unable to determine the extent to which the Japanese machine tool in- 
: dustry or, more specifically, the manufacturers of numerically-controlled machine 

tools benefitted from such subsi'Ies. The factual examination also revealed that 
some Japanese manufacturers of certain types of machine tools had in the past, 
acted jointly with regard to some of their commercial activities. We could not ascer 
tain whether this practice still occurs.

" Question. 1 further understand that it was agreed in that case that a high percent- 
; age of the agreed facts would support a case under section 301 of the Trade Act 

and/or a GATT complaint. Am I correct in this understanding?
Answer. The question considered by the staff-level ad hoc interagency committee

, ~to which you refer was solely whether taking action under Sec. 301 on the basis of
.Japan's practices and policies in the machine tool sector and their effect on U.S.
commerce would be legally defensible in court. Since the standard for judicial

5 - review would be whether the President had acted ultra-vires or in an arbitrary and
• capricious manner, the committee was of the opinion that action under Sec. 301 
> would not transgress those standards. The Committee was also of the opinion that

some of the issues raised by Houdaille presented a colorable claim under the GATT.
However, no opinion was expressed as to the likelihood of success on the merits.
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Question. If this is the case, was any consideration given to self-initiation by the 
President of a case under section 301 involving Japan's industrial policies toward 
the machine tool industry?

Answer. It would be inappropriate in USTR's role as adviser to the President on 
trade policy issues to disclose specific advice given to the President on any individu 
al unfair trade practice case. However, in fulfilling its advisory role, USTR, of 
course, considers all options open to the President.

Question. In February, Ambassador Brock informed Members of the Subcommit 
tee on Trade that he had been instructed to tell MITI that a consensus had been 
achieved in the Executive Branch on the Houdaille case, that adverse trade effects 
had been found, and that the only issue remaining was what remedy would be im 
plemented. Between February and April that consensus and decision changed some 
how. Can you explain what events caused that change?

Answer. It is true that in February, the basic analytical work on the facts of the 
case had been completed and that the next question to turn to was whether remedi 
al action was appropriate. After interagency review and discussion the President de 
cided in April not to grant the remedy requested by Houdaille. The U.S. did, howev 
er, begin a dialogue on the effects of Japan's industrial policy which is referred to in 
the next question.

Question. At the time that he denied relief for Houdaille under section 103 of the 
Revenue Act of 1971, the President announced the initiation of bilateral discussions 
with the Japanese on our respective industrial policies and the effects that they 
have on international trade flows. What results do you expect from these discus 
sions? Could you forsee initiating a machine tool case under section 301 if those re 
sults are not achieved?

Answer. As a result of these discussions we expect to improve considerably our 
understanding of the purpose, implementation, and effect on U.S. commerce of 
Japan's industrial policy both generally and with respect to specific industries. We 
would not rule out the possibility of self-initiated Sec. 301 investigation if the cir 
cumstances called for it.

Chairman GIBBONS. Now we have an administration panel on 
import relief under sections 201, 406, and 232:

Mr. Ervin, the Director of Operations, USITC, Mr. Krist, Assist 
ant U.S. Trade Representative for Industrial Trade Policy, and Mi 
chael Hathaway, the Deputy General Counsel; and Vincent 
DeCain, Deputy to the Deputy Assistant Secretary for Export Ad 
ministration, Department of Commerce. We will take Mr. Ervin 
first.

STATEMENT OF CHARLES ERVIN, DIRECTOR OF OPERATIONS, 
U.S. INTERNATIONAL TRADE COMMISSION

Mr. ERVIN. Good morning, Mr. Chairman, and members of the 
subcommittee. On March 16, 1983, the Chairman of the U.S. Inter 
national Trade Commission, the Honorable Alfred E. Eckes, gave a 
statement before your committee which fully reflects the position 
of the senior staff. My remarks will simply amplify his observa 
tions.

In regard to section 201 and section 406, section 201 of the Trade 
Act of 1974 requires the Commission to determine whether articles 
are being imported into the United States in such increased quanti 
ties as to be a substantial cause of serious injury, or threat thereof, 
to industries producing a like or directly competitive product. The 
word "substantial" is defined as being important and not less im 
portant than any other cause. The modifier "serious" implies a 
higher level of injury than that required for an affirmative deter 
mination in a dumping case.

The Commission is allowed 6 months in which to conduct its in 
vestigations. In the case of an affirmative finding, the President 
has two additional months to make his determination whether to
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accept the Commission's recommendation, provide an alternate 
remedy, or do nothing. He may request additional information and 
receive an extension of 15 days in these tight deadlines. Should the 
President not accept the recommendation of the Commission, the 
Congress has 90 congressional work days in which to override—in 
both Houses—the President. 

[A list of the USITC investigations completed follows:]
USITC INVESTIGATIONS COMPLETED UNDER SECTION 201 OF THE TRADE ACT OF 1974

______InvBligalion___________ ITC recommaidalions____________PresJdtnl's actions_____

'.Birch-door skins (TA-201-1)..................... No relief.......................................................
Bolts, nuts and screws (TA-201-2).......... No relief......................................................
Wrapper tobacco (TA-201-3).................... No relief.......................................................
Asparagus (TA-201-4).............................. Import quotas'........................................... No relief (March 10,1976.
Stainless and alloy tool steel (TA-Z01- Import quotas 2 ........................................... (orderly marketing agreement no later

: 5). than June 14, 1976.
: Import quotas (March 16, 1978) Proc:

issued June 11,1976. 
.<<Slide fasteners (TA-201-6)....................... Adjustment assistance'.............................. Adjustment assistance (April 14, 1976).
•"Footwear (TA-201-7)................................ Rate increase (3 Comm.)* Tariff rate Adjustment assistance (April 1, 1976).

quota (2 Comm) Adjustment assist-
• , ance (1 Comm.).

•Stainless steel flatware (TA-201-8).......... Tariff quotas (4 Comm.) Adjustment as- Adjustment assistance (April 30, 1976).
sistance (2 Comm.). 

Gloves (TA-201-9).................................... No relief.......................................................
Mushrooms (TA-201-10).......................... Adjustment assistance (3 Comm.) Tariff Adjustment assistance (May 17, 1976).

rate quotas (1 Comm.). 
Femcyanide and ferrocyanide blue pig- Rate increase............................................... No relief (June 1,1976).

nients (TA-201-11). 
iShrifflp (TA-201-12)................................. Adjustment assistance >.............................. Adjustment assistance (July 7, 1978).
Round stainless steel wire (TA-201-13)... No relief.......................................................
Honey (TA-201-14).................................. Tariff rate quotas......................................... No relief (August 28,1976).
Plant hangers (TA-201-15)...................... No relief.......................................................

••Sugar (TA-201-16)................................... Import quotas.............................................. Price support (May 4,1977).
Mushrooms (TA-201-17).......................... Tariff rate quotas (3 Comm.) Adjustment No relief (March 11,1977).

assistance (2 Comm.).
•Footwear (TA-201-18).............................. Quotas (4 Comm.) Rate increase (1 Marketing agreement June 21,1977.

• Comm.) Adjustment assistance (1
: Comm.).
? Color TV (TA-201-I9)................... ......... Import duties............................................... Marketing agreement proc.: issued (June

24, 1977). 
: Low carbon ferrochromium (TA-201-20).. No relief.......................................................
•Cast iron cooking ware (TA-201-21)........ No relief.......................................................
, Fresh cut flowers (TA-201-22)................. No relief.......................................................
.Certain headwear (TA-201-23)................. No relief.......................................................
;,Cas'riron stoves (TA-201-24)................... Import duties'............................................ No relief (September 22,1978).
"Uve.cattte and certain edible meat prod- No relief.......................................................
;' ucts of cattle (TA-201-25).
.Malleable cast-iron pipe and tube fittings No relief.......................................................
t (TA-201-26).
Bolts, nuts and large screws (TA-201- Import duties............................................... No relief (February 10,1978).

•:-'27).
^gh-carbon ferrochromium (TA-201-28).. Import duties.............................................. No relief (January 27,1978).
"Citizens band (CB) transceivers (TA- Import duties (3 Comm.) Adjustment Import duties (March 28,1978).
r' -201-29). assistance (3 Comm.).
Stainless steel tableware (TA-201-30)..... Import duties (4 Comm.) Tariff quotas No relief (June 30,1978).

; ' (IComm.).
JUnaHoyed unwrought zinc (TA-201-31).... No relief.......................................................
^Unalloyed unwrought cooper (TA-201- Import quotas.............................................. No relief (October 20,1978).
i-32). 
Bicycle tires and tubes (TA-201-33)........ Import duties (3 Comm.) Adjustment No relief (October 31,1978).

assistance (1 Comm.). 
fishing tackle (TA-201-34)...................... Import duties a ........................................... No relief (November 29,1978).

See footnotes at end of table.
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USITC INVESTIGATIONS COMPLETED UNDER SECTION 201 OF THE TRADE ACT OF 1974-Continued

______Investigation___________ITC recommendations__________President's actions_____

High-carbon ferrochrome (TA-201-35)...... Import duties (3 Com) Quotas (1 Import duties (November 2,1978).
	Comm.). 

Clothespins (TA-201-36)........................... Quotas......................................................... Import quotas (Februarys, 1979).
Bolts, nuts and large screws (TA-201- Import duties............................................... Import duties (Dec. 22,1978).

37).
Machine needles (TA-201-38).................. No relief.......................................................
Non-electric cookware (TA-201-39).......... Tariff increase............................................. Tariff increase (January 2,1980).
Leather wearing apparel (TA-201-40)...... Tariff increase.............................................. No relief (March 24,1980).
Certain fish (TA-201-41).......................... No relief.......................................................
Roses (TA-201-42)................................... No relief.......................................................
Mushrooms (TA-201-43).......................... Quotas......................................................... Tariff increase.
Automobiles (TA-201-44)......................... No relief.......................................................
Fishing rods (TA-201-45)......................... No relief.......................................................
Tubetes tire valves (TA-201-46)............. No relief.......................................................
Heavyweight motorcycles (TA-201-47)..... Quotas......................................................... Tariff increase.
Specialty steel (TA-201-48)...................... Quotas......................................................... Pending.

' Commission vote was divided evenly; the President had the option of selecting either vote as the finding of the Commission. 
> In part.

Mr. ERVIN. An investigation of this table indicates that the Com 
mission has conducted 48 investigations resulting in 28 affirmative 
and 20 negative determinations. Where the Commission has made 
an affirmative recommendation for import relief, the President has 
granted some form of relief in 10 cases. I know of no case in which 
the relief granted was identical to that recommended by the Com 
mission. The Congress has never overridden the President's action,

Having reviewed these statistics, it is interesting to observe cer 
tain facts regarding America's trade situation as we find them 
today. The Secretary of Commerce indicated last week the United 
States is likely to have a trade deficit in manufactured articles on 
the order of $70 billion. Further, we have come through a period 
which is regarded as the most serious recession if not depression 
since the Great Depression of 1932. Thus two of the statutory crite 
ria are generally found to exist—increased imports and serious 
injury.

The U.S. International Trade Commission has no investigations 
under section 201. The obvious question for such an unused statute 
is, "Why." Now, I enter into my own opinion. The pressures on in 
ternational trade are so acute that they aie daily topics of the eve 
ning news. The American bar, however, has had the opportunity to 
see what the President has done under section 201 and has con 
cluded that the results are so capricious and so arbitrary that it 
has sought some other forum in which to find relief from what ap 
pears to be increased imports causing substantial injury.

The forums are section 301, and also they have sought relief 
under countervailing duty and dumping cases, because in my view 
those cases are not as subject to political action as are the 201 sec 
tions. We have gone from an average of 12 to 15 cases of counter 
vailing and dumping per year to over 100 per year. Therefore, 
American industry is seeking relief but not doing so under section

The question that everyone asks is, "Why have Presidents not 
followed the Commissions advice under section 201?" When the
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United States takes action against imports, it must compensate for 
eign nations and place a restriction against the exports of some 
other domestic industry, which produces its own form of political 
repercussion within the United States.

Within the process of making the decision, there are a great 
number of issues which the President must consider which the 
Commission does not consider, including consumer impact. It is 
possible by taking an action against an imported article the con 
sumer must pay more for a domestic article than for a foreign arti 
cle, increasing the cost of living. These factors are not ones which 
the Commission considers.

Third, by taking an affirmative act, the President may have to 
pay a political cost which is in no way related to the domestic in 
dustry and this is something which tne Commission does not con 
sider.

These are three of the most obvious reasons why Presidents may 
not follow the Commission's advice. But the record remains as I 
have given it, that the primary criticism against the administra 
tion of section 201 that I have heard from the trade bar is the fail 
ure of the President to act. An examination of the record that I 
have given has discouraged petitioners in bringing relief for cases 
under section 201. The majority of cases were filed during the 
period 1975 to 1980.

The decline in the use of the act was most apparent during the 
recession of 1981-C3 when serious injury was easier to prove. Cur 
rently there are no section 201 cases before the Commission. One 
case is pending before the President. Several congressional bills 
have proposed that the Commission's remedy be final, not subject 
to Presidential override. Since this is a policy matter between Con 
gress and the President, the Commission has not taken a position 
in regard to such proposed action.

There has been criticism regarding the Commission's action. 
Again referring to the record above in which the Commission has 
found negatively 20 times, an argument -has~beeir made that the 
Commission found difficulty in finding imports to be an important 
and not less important than any other cause of serious injury when 
such increased imports coincided with a recession. That problem 
was apparent in the automobile investigation—TA-201-44—in

-which by a vote of 3 to 2 the majority of the Commission found in 
the negative in November 1980. In the last two cases, however, con 
cerning heavyweight motorcycles—investigation No. TA-201-47— 
and Stainless Steel & Alloy Tool Steel—investigation No. TA-201- 
48—the Commission found in the affirmative despite an obvious, 
significant impact of the recession. It is my view that the Commis-
-sibn has demonstrated an ability to weigh causes. I was present 
when the Commission dealt with the automobile case. The Commis-

-sioners worried and discussed the case for literally IVz or 2 months.
-They weighed causes. They came out negatively in that case.

A third recommendation which has been made by some is to ac 
celerate the period of the investigation. There have been sugges 
tions that the 6-month period allowed the Commission for conduct- 

' ing an investigation be reduced. The chairman and the staff recom- 
; .mend that the committee not reduce the time period.
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I have included a schedule of events which illustrates the ex 
treme difficulty in finding the exact area in which we would get 
our work done.

[The schedule referred to follows:]
APPROXIMATE WORK SCHEDULES FOR 201 INVESTIGATIONS

I to 3 weeks—Institution: Receipt of petition/review for adequacy; staff recom 
mendation/Commission institution; work schedule prepared; public notice issued.

4 to 10 weeks—Research/data collection: Report outline prepared; questionnaires 
prepared/reviewed/field-tested/mailed; data from returned questionnaires tabulat 
ed; data collected from other sources (trade associations; Government or private or 
ganizations, etc.).

II to 18 weeks—Hearing: Prehearing report prepared/reviewed/submitted to 
Commissioners; non-confidential tabular data or text released to public; briefs sub 
mitted by parties; hearing held.

19 to 22 weeks—Staff report/related documents: Text of report prepared/re 
viewed/submitted to Commissioners; discussion of remedy alternatives prepared/re 
viewed/submitted to Commissioners.

23 weeks—Briefing and vote (normally separate for remedy considerations if 
injury determination is affirmative).

24 to 26 weeks—Report to the President: Commissioners' opinions prepared/trans 
mitted to the President with confidential version of the report; n-jn-confidential ver- 
si on of report published.

Mr. ERVIN. Recently the Commission has completed 201 investi 
gations in an average of 5 months. However, where the complex 
ities of an investigation made that impractical, the full statutory 
time limit was used. This occurred where there were imports of 
several different products from many different countries as in the 
recent specialty steel case and where the problems associated with, 
remedy required a separate hearing and, in fact, a separate study.

The current law requires that the Commission make a remedy 
recommendation to the President. To be effective, the recommenda 
tion must be well-reasoned and complete. The staff assigned to 
review the Commission's work Tor the trade policy committee ex 
amines the Commission's record carefully. Apparent omissions or 
inadequacies can be used to alter or void the Commission's recom^ 
mendation within the executive process. Were the Commission to 
lose any significant time, such a law would have adverse impact on 
the scope and quality of our work product and as a result would 
make us even less effective in getting affirmative action.

Criticisms and proposals relating to the development of an ad 
justment plan.

There have been a number of proposals within the administra 
tion and within the Congress that as a condition for obtaining 
import relief, an industry adjustment plan be prepared and agreed 
to by labor, management, and the Government. In recent years the 
Commission has obtained information on industry adjustment 
plans hi accordance with section 201(bX5). There is no legal requirS- 
ment that an industry develop a plan as a condition to seeking 
relief. Such a requirement has at least two major problems:

(a) It would be an added burden on the petitioners requiring time . 
and money for completion. ;'

(6) Any such plan would tend to be static rather than dynamic. It; 
would normally represent a compromise between the interests of 
different companies on what they would do were relief granted d&/ 
spite major differences between firms and the fact that no one
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knows what the final relief will be. The 201 process requires 6 to 9 
months. During this period there are likely to be major changes in 
the economies, financial changes, or market-condition changes that 
invalidate the plan. Yet, since this would be the only "plan' in ex 
istence, it would take on a life of its own, quite independent of the 
real heeds and realities of the industry at the moment that relief 

/became effective. Any provisions requiring such a plan precedent 
to an affirmative finding should be carefully designed to insure the
-minimum burden and maximum flexibility for changing circum 
stances. 

' I have been requested to comment as well on section 406. Section
406 was designed primarily to deal with what was perceived to be
the probable threat of manufactured goods coming from nonmarket
(economies. Since 1974 there have been only nine cases. There were 

! two affirmative determinations, one split determination, and six 
• negative determinations. In both affirmative cases, the President 
; denied relief. Therefore, to date no industry has received relief 
; from market disruption through the use of section 406. The Com 

mission has no current cases under this section. 
; V It is possible that industries have preferred to use the antidump- 
i ling statute rather than section 406. Mr. Horlick and others have 
:. testified on the difficulty of using "countries under a similar stage

of development" for purposes of calculating the cost of production
under the dumping statute. The results of gathering information 

\ this way can be so capricious as to effectively discourage East-West 
; trade in manufactured articles. In effect, without realizing it, we in

the U.S. trade community are creating a major barrier to trade 
: with nonmarket economies, because we do not have a law which 
; currently can be administered to deal with unfair trade practice or 
Ktrade practice which essentially relates to escape clause provisions. 
; '1 would personally hope that section 406 could be rediscovered by
the trade bar and that the President would follow a higher percent 
age of the Commission's recommendations. 

! "Chairman GIBBONS. We will stop and ask questions here.
• .There are no cases pending under section 201?
; :Sfr. ERVIN. None.
^ jChairman GIBBONS. This is primarily attributed to the fact that
ivtnere has been ho affirmative remedy ever granted by the Presi-

; "Mr. ERVIN. That is not technically correct, sir. The President has 
Igranted an affirmative remedy in 10 of the 48 cases, and most re- 
^cently in the case of motorcycles, the remedy was very close to that 
recommended by the Commission, although not identical, and the 

^President does have an opportunity on specialty steel currently to 
'make a decision because the Commission has made an affirmative 
^finding and suggested a remedy.
\ <: tt-is simply that ,in the history, until recently, a very small per- 
cehtage received a remedy, or the remedy was a minor remedy, or 
dniy a fraction ofthat posed by the Commission. 
yr'The results to petitioners were that they could not predict what 
Jwould happen reasonably. It is hard enough to predict what the 
iGomhiission will do, but now they have the compounding difficul- 
iBes of predicting what the President would do, where he has exer-
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cised—has had a bias not. to make an affirmative finding for rea 
sons I outlined..

Chairman GIBBONS}. Section 406, how could that statute be im 
proved?

Mn ERVIN. I doa't know that it can, sir. To begin with, we have 
not faced a flood of manufactured goods from nonmarket econojr 
mies, and as a result, it is not as active as we thought it might be.

But interestingly enough, if you look at the problem that admin 
istrating trade laws from the standpoint of the European Economic 
Community, their principal concern is for manufactured goods 
coming frpni nonmarket economies, and I envision the possibility ^ 
still exists that the trade which currently is of such concern within 
Europe may shift to commg in the United States. ^.;

What form do trade disputes take, dumping or 406? Currently for 
reasons I have given, they take the dumping route. But we ail 
admit that the problem of dumping is not the Commissioners' 
injury determination.

It is calculating a margin. Obviously, Mr. Horiick t'annot go to 
the nonmarket countries ai>d calculate cost of production. The law 
provides that he has to find a country at a similar stage of develop 
ment, whatever that means, and find a cost of production in that 
country. ...^

I have spent 11 years in the private sector. Nine to ten years of 
that period I spent on cost or production committees. Raving access 
to all the inside records in almost every instance, I can certify that 
we did not know what it cost us to produce given items.

The eventual question is what could we get for the items, not, 
what did it cost us to produce them. Mr. Horiick has been told by 
the Congress that he can figure out what the cost of production is. 
in a synthetic country. :

He has stated this is ridiculous. We all agree.
Chairman GIBBONS. Based upon your experience, how can we 

work ourselves out of that dilemma?
Mr. ERVIN. I wish the bar would find 406. I wish nonmarket 

economies could essentially be treated as market disruption cases, 
that the affirmative findings of the Commission in a sense could be 
adopted by the President without further comment.

Chairman GIBBONS. In other words, you would look at price——
Mr. EKVIN. I would look at market disruption primarily, rather 

than trying to calculate cost of production. , j
Chairman GIBBONS. In effect, you would look at injury and if 

there was injury, you would essentially come up with some kind qit 
countervailing duty? •

Mr. ERVIN. Yes, although the injury test has to be higher than.i£ 
is for the countervailing duty and dumping statutes. Currently .the 
word "significant" is in the statute. You could use a higher stand 
ard if the Commissioners' action were to be treated as final, suctt 
as serious. ,»„

The standard has to be higher than countervailing duty and;; 
dumping if this is to be effective. ; ]

Chairman GIBBONS. But as a practical matter, we haven't had a{ ; 
whole host of goods coming in from nonmarket economies? ^
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Mr. ERVIN. ! think they are going to come. I see that from dump 
ing cases that are currently before the Commission. I haven't tabu 
lated them.

My judgment suggests we have 10 cases in the last 12 months. I 
don't know if that is accurate. We will correct that for the record.

But ihey are coming.
Chairman GIBBONS. They are coming as dumping cases?
Mr. ERVIN. Yes, sir.
Chairman GIBBONS. I have thought seriously about taking those 

functions of the Department of Commerce that are roughly admin 
istered by Mr. Horlick, the unfair practice cases, and moving, the 
whole thing over into your shop.

I am trying to remove them from—well, I hate to say political 
influence, because the political influence is such a nebulous term— 
but to make them a little more judicious. This is certainly no re 
flection upon Mr. Horlick, because I think he has done an excellent 
job, but I am just thinking about how we can improve administra 
tion of the trade laws entirely and how we can perhaps save time 
and money.

Could there be any savings of time and money if we just put that 
function over in ITC, the unfair trade practices?

Mr. ERVIN. I don't know enough about the work——
Chairman GIBBONS. I was thinking about the investigations that 

you have to carry on. They are not exactly symmetrical, but they 
are to some extent.

Mr. ERVIN. The information, however, is in one instance domes 
tic, and Mr. Horlick's task is to determine cost of production by 
gathering information abroad. They seem to be very different 
issues.

Chairman GIBBONS. Well, are they really different issues? One is 
done abroad and one is done here. You are both trying to get eco 
nomic information about one product line.

Wouldn't there be some cross-fertilization or synergistic action 
from perhaps the same person or a group of persons trying to work 
on a problem looking at it from the domestic angle and from the 
foreign angle?

Mr. ERVIN. The closest corollary is in the word "threat." The 
statute provides for the Commission to determine whether there is 
present injury or threa. thereof. The courts say the threat must be 
immediate and serious.

Everyone is threatened, otherwise they wouldn't bring the cases 
and spend all this money. The payoff of this kind of connection, I 
suppose, would be in giving the Commission greater access to the 
information necessary to really deal with the question of whether 
or not there are radical changes occurring in the foreign produc 
tion or costs of production or availability of production or capacity 
utilization which would directly lead to threat determinations.

We now have difficulty in gathering that information. In terms 
of time, from what I heard in Mr. Horlick's testimomy, I am not 
^certain that we could do it any faster than he.

I don't know this, because I am not an expert in his methodolo 
gy; anyway to do it cheaper. As a result, I am not sure that if such 
a transfer were made we would do it cheaper or better, which 
would be the primary motive for making such a change.

22-516 0-83——29
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As to political influence, the Commission has insulation from po 
litical direction from the State Department or the President. Mr. 
Horlick stated that he has never been directed to do anything 
either.

One of his greatest defenses is that were such a structure to be 
given, he can be hauled into court as can his subordinates and be 
asked the question, "Were you told what to do?" If they were told 
to do something by someone, that court will reverse it.

There are active interests who are seeking to determine the rea 
sons for making decisions in his area, and I believe the primary 
protection against political control is the court review.

Chairman GIBBONS. That is a good point.
Don?
Mr. PEASE. Thank you, Mr. Chairman. Thank you, Mr. Ervin, for. 

excellent testimony.
Could you review the impact of section 201 decisions on other in 

dustries and the history of favorable decisions by the Commission 
and the President?

Mr. ERVIN. Yes, sir. Under article 19 of the GATT, nations which 
have an affirmative finding by the Commission and by the Presi 
dent restricting imports by quotas or tariffs or tariff rate quotas 
have a right to demand compensation of an equal amount without 
retaliation by the United States against American exports.

These are in industries unrelated to the dispute, and this is a dif 
ficult and painful process. It means that in giving a grant of relief 
to one domestic industry, you are taking away the right of a free 
trade or free access to another industry without the rights of retali 
ation.

This is such a painful process that we have invented a new 
phrase called "orderly marketing agreements." The concept is that 
voluntarily nations are going to cooperate with us who will never 
get into this business by limiting their exports to more or less the 
numbers that have been laid out by the President.

Well, the current term, "orderly marketing agreement," is a gen 
eral term and voluntarily granting of this orderly marketing agree 
ment is obviously a term of art. It is a device to avoid compensa 
tion, but that is essentially the process.

Mr. PEASE. In the 10 cases where some relief has been granted by 
the President under section 201, has there ever been recourse to ar 
ticle 19 of the GATT?

Mr. ERVIN. I am sure there has, although I don't have a list of it. 
I personally do not deal with this.

Bill Krist and USTR do, and may well be able to comment on 
that. It is by pure chance that we happen to have at the Commis 
sion someone who has been with the trade business for 40 years 
and has been making calculations on compensation agreements 
during that period, Bm Hart, and probably is the leading expert 
within the Government on that question. He is loaned to USTB 
when this issue comes up.

Mr. PEASE. I hope later somebody can comment on that. I would 
be curious to know what impact there might have been in some 
specific case.

You mentioned that the pattern of the President in granting, 
relief where recommended by the Commission has changed some-
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what—that in the late seventies the President more often went 
along with the Commission, and since 1980, less often.

The difference between those two periods is the recession to 
which you alluded. Another difference is the President.

Out of the 10 cases in which relief was granted, are there figures 
as to which ones were under the jurisdiction of, say, President 
Ford, or President Carter, or President Reagan?

Mr. ERVIN. I could develop them. I do not. I perhaps did not 
make clear what I perceived had happened.

I would like to correct the record. The pattern of denial of af 
firmative findings by the Commission was general. This President 
has had, as I recall it, only three or four cases and it began with 
the negative finding in automobiles. After 1 month in office. Presi 
dent Reagan decided that despite the advice of the Commission's 
negative finding on automobiles to seek an orderly marketing 
agreement from Japan or something which is something like an or 
derly—a voluntary restraint.

The other cases which he has received so far were motorcycles, 
which he acted affirmatively on. So I think at this point he has had 
very few cases.

The bar was, however, I think reacting to the whole process 
which had been administered by Presidents Ford, Carter, and obvi 
ously now Reagan, and felt that this process was likely to continue, 
that the administration would be reluctant for reasons I have given 
to go through the problem of affirmative findings.

There would be strong reasons not to use section 201. Applicants 
sought to get out of the political channel where they had trade dis 
putes and take disputes that really were perhaps best found in 201 
and put them into countervailing duty and dumping.

I offer as illustration the steel dispute. The act requires that the 
Commission determine an industry in the United States. There are 
100,000 different items of imports in the United States.

Technically speaking, you could argue, although we did not, that 
there are 100,000 different industries if each product were to be de 
fined as an industry.

That whole dispute was settled when the industry withdrew its 
petitions in a fashion that arguably looks like a 201, even though it 
was all filed and prosecuted under countervailing duty and dump 
ing.

The domestic content legislation now before the Congress in a 
sense is a kind of 201 case. The pressures that relate to 201 contin 
ue. They go under other directions. They find other forums.

Mr. PEASE. If the ITC recommends relief and if the President 
grants the relief, arid if the foreign government affected takes ad 
vantage of article 19 of the GATT, who makes the determination of 
which U.S. industry suffers as a result? 
, Mr. ERVIN. The President, again. He gets all the bad jobs.

Mr. PEASE. Would the President be free to spread that pain quite 
widely across American industry?

Mr. ERVIN. Yes. Or concentrate it. It fortunately hasn't hap 
pened often enough, but the authority to conduct it is there. There 
is no oversight.

Mr. PEASE. It seems to me that there is a rationale for that pro 
cedure. If an industry is being really hurt by an influx of imports
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for whatever reason, that single industry can suffer a great deal, 
and if the cost of providing relief to that industry is spread widely 
enough among other industries, it would hardly create a ripple.

Let me ask you, if Congress were to take away the President's 
discretion in 201 cases and require that the decision of the ITC is 
final, at that point do you think the ITC also ought to have the re 
sponsibility of determining who suffers the pain under an article 19 
finding?

Mr. ERVIN. Well, I began by saying that the Commission and 
staff have taken no position regarding the first question of whether 
that authority should be given to the Commission. I have given no 
thought to the second question.

We do supply technical advice through the history and experi 
ence of one man in the U.S. Government who has dealt with this, 
Bill Hart, and certainly as long as he remains, the Government 
would continue to do so.

As to the advice of the Commission as a corporate body on what 
should be done, I have no opinion at this moment.

Mr. PEASE. If the Congress were to attempt to override the Presi 
dent's action in a 201 case, what are the options of Congress? Can 
Congress provide a substitute remedy? Or is Congress limited to ve 
toing what the President has done, which then leaves nothing?

Mr, ERVIN. No. The effect of the override would be for the Con 
gress to be left with the Commission's recommendation as given.

Mr. PEASE. So if the Congress overrides the President, the 
remedy is what the ITC recommended?

Mr. ERVIN. Yes, sir.
Mr. PEASE. That is good. Can you tell me how the European Com 

munity handles large volumes of imports from nonmarket coun 
tries? You said the European Community is more worried about 
that than we are right now.

How do they deal with those sudden influxes of imports from 
nonmarket countries? What is their mechanism?

Mr. ERVIN. I should know the answer to that, but I don't. I 
shouldn't give you my impression, because it is an uninformed im 
pression.

Therefore, I can give you no more information.
Mr. PSASE. Perhaps we can have our staff check that out or if 

you find out, I would be happy to know.
That is all, Mr. Chairman. Thank you very much.
Chairman GIBBONS. Mr. Krist.

STATEMENT OF WILLIAM KRIST, ASSISTANT U.S. TRADE 
REPRESENTATIVE FOR INDUb fRIAL TRADE POLICY

Mr. KRIST. I appreciate very much the opportunity to testify this 
morning on section 201, the import relief statute.

In accordance with your request at the beginning of these hear 
ings, I will submit my written statement for the record and make a 
brief oral summary.

Chairman GIBBONS. Your statement will be included in the 
record in its entirety.

Mr. KRIST. Thank you, Mr. Chairman.
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As you know, the administration is strongly committed to the 
concept of a free and open trading system. In our judgment, this 
system has benefitted the U.S. exports and it has helped U.S. con 
suming interests, and it has given domestic U.S. industry incen 
tives to be as competitive as possible.

However, both the international trade rules and the U.S. trade 
law that set out the principles of this system allow for temporary 
import relief.

The purpose of such relief is to give an industry a short breather 
in which it can adjust to international competition, either by up 
grading its own competitiveness or by gradually phasing out.

However, providing temporary relief has significant costs to our 
economy. It can raise prices to consumers.

In the case of intermediate products, it can raise the costs of im 
portant input products to other industries, thereby reducing their 
competitiveness.

Because of our international obligations, as has been mentioned, 
it can result in the need to provide compensation or for the United 
States to accept foreign retaliation. It can take the pressure off the 
industry to do all that it can do on its own to become competitive 
internationally.

For these reasons, both U.S. law and the GATT provide stringent 
tests for the granting of temporary relief under fair competition. 
We must find that imports are or threaten to be a substantial 
cause of serious injury. Then the President has to determine that 
granting temporary relief is in the national economic interest.

Because of these costs to our economy and to other commercial 
interests, such a stringent process and procedure for granting tem 
porary relief from fair competition is appropriate.

Because of these costs, on cases where the ITC has found injury, 
we have been meeting with the industry to determine how they 
would use relief to adjust to international competition if the Presi 
dent were to grant relief.

Of particular interest to us in these meetings with industry are 
such issues as whether or not import relief is an effective means to 
promote adjustment, whether or not other factors such as Govern 
ment programs also affect the industry's competitiveness, whether 
or not industry adjustment plans or efforts that are already ur ler- 
way are likely to be effective, and whether or not relief woul be 
likely to encourage additional productive capacity in the industry 
that might not be economic over the long run when relief is termi- 

\nated.
In several recent cases we have asked the ITC to conduct interim 

reviews of the effectiveness of relief to insure that the industry is 
taking measures to increase its competitiveness when the President 

;has decided to grant relief.
As you know, several proposals are being advanced for amending 

.the 201 statute. For example, it is sometimes suggested that the 
time period for 201 decisions could be shortened. We don't agree 
with that.

We would agree that the ITC is currently making all the efforts 
that it can make to expedite its decisions whenever possible. Simi 
larly, the 60 days given to the President for his decision represents 

*a very tight time frame.



982

Attached to my written testimony is a flow chart that sets out 
exactly what we do in the administration on each of the 60 calen 
dar days thst we have for making our determination. As you can 
see, there is no fat in that time frame.

Further, as we try to consider more and more how the industry 
would plan to use relief if it is granted to adjust to international 
competition, this time frame is even tighter.

Another proposal that we strongly oppose is that the President's 
discretion in imposing relief be reduced. As I have noted, tempo 
rary relief has costs to our economy and to other industries.

These costs have to be balanced in making the decision on the 
overall national economic interest, and we believe the President is 
in the best position to balance the costs and benefits in this deci 
sion process.

In considering proposals for changing the import relief statute, it 
is important to remember that What practices we adopt here in 
this country may well be emulated by other countries.

If we make it too easy to obtain temporary import relief, other 
countries will do the same, thereby jeopardizing our important 
export interests. We have to approach this issue with these broad 
global interests in mind in looking at how we can best administer 
the statute.

We look forward to working with the committee and your staff to 
examine any ideas for improvement that you may have.

That is the end of my statement. I will be happy to answer any 
questions that I can.

[The prepared statement follows:]
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STATEMENT OF WILLIAM K. KRIST, ASSISTANT U.S. TRADE REPRESENTATIVE FOR
INDUSTRIAL TRADE POLICY

I appreciate the opportunity to be with you today to elaborate on 

the Administration's views toward Section 201 of the Trade Act of 

1974, popularly known as import relief.

A basic Administration philosophy is to promote free, but fair, 

international trade. This stimulates competition between the 

United States and foreign nations, thereby allocating our 

national resources to the most efficient lines of production. 

Consumers benefit through lower prices and a greater selection 

of goods in the marketplace, and inflationary price increases 

are restrained. Economic growth and full employment are fostered 

through expanded export markets for U.S. goods and services.

Consistent with this philosophy, it is appropriate in some cases 

to provide temporary relief to an industry that has been injured 

by fair import competition. Import relief can facilitate an 

orderly adjustment by the industry to import competition, either
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through modernization of facilities and more efficient use of 

industry resources, or through a gradual contraction in the size 

of the industry.

The granting of temporary relief to permit adjustment to import 

competition is an established principle in both U.S. and inter 

national law. Under international law, Article XIX of the GAIT 

is the recognized basis for temporary import relief. As this 

Committee well knows, many countries feel that the current 

Article XIX procedures should be updated. At last fall's GATT 

Ministerial meeting, Ministers agreed that work on a code to 

update Article XIX should be accelerated, an interim report on 

this work prepared in July, and a new text agreed to by early 

this coming November. In spite of this impetus, little progress 

has been made in recent months) however, we are hopeful that 

some new thinking is going on in capitals, and that serious 

negotiations on updated import relief procedures will begin in 

the near future.

Section 201 of the Trade Act of 1974, the so-called escape clause, 

is the appropriate vehicle in U.S. law for granting temporary 

relief, and is our domestic equivalent to Article XIX. Under 

this statute, relief is limited by law to no more than five years 

with a possibility of one three year extension. To date, in this 

Administration there have been four petitions for relief under 

section 201. Of these, the U.S. International Trade Commission
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(ITC) found affirmatively two cases--motorcycles, and specialty 

steel; the Administration granted relief for motorcycles, and is 

presently considering the specialty steel case. Further, the 

issue of extension or continuation of relief was addressed in 

the cases of non-rubber footwear, fasteners, procelain-on-steel 

cookware, clothespins, high carbon ferrochrome, and mushrooms; 

relief was continued for certain mushrooms, porcelain-on-steel 

cookware, high carbon ferrochrome, and clothespins.

In structuring a mechanism for import relief, the Congress 

established a logical two step process for arriving at determina 

tions. This process provides the necessary balance between the 

two essential, but different, questions that must be resolved-- 

has the petitioning industry been injured, and if so, is it in 

the national economic interest for relief to be granted?

The ITC, an independent fact finding entity, focuses primarily 

on cast specifics as they relate to injury. The President, 

assisted by the interagency deliberative system, must consider 

the broader national interest implications of granting relief 

and design of an appropriate remedy package. We believe that 

this two step system has served the country well.

It is critical in arriving at Presidential determinations on 

whether to provide temporary relief from imports that the
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economic interests of the particular petitioning industry be 

carefully balasiced against overall national economic interests. 

As a rule, numerous national interest questions must be addressed. 

Import relief can result in higher prices to U.S. consumers. 

Where the product in question is a raw material or industrial 

input, consuming U.S. industries, as well as ultimate U.S. con 

sumers, may confront higher prices. Where the result of relief 

is higher prices as well as scarcity, demand patterns of ultimate 

purchasers may change due to substitution, which can threaten 

intermediate industries. GATT Article XIX provides a procedure 

for the rebalancing of trade concessions. Normally, this means 

that compensation is provided by temporarily lowering the tariff 

level on a different product, or products, which can create a 

competitive problem for the U.S. industry producing the product 

on which the compensation is paid. The economic and social costs 

that would be incurred by taxpayers, communities, and workers if 

import relief were or were not to be provided must also be 

identified.

These costs from temporary import relief can be significant, as 

is shown in the recent decision on motorcycles in which the 

President basically accepted the ITC proposed remedy of a 45 

percent duty increase in the first year of relief, declining to 

10 percent in the fifth year. The ITC proposed this remedy as 

critically necessary to deal with the large inventory overhang
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of imported motorcycles in the United States, which was the 

reason £of the 7.TC threat of injury finding. Addressing this 

overhang is important to allow the domestic industry an 

opportunity to regain competitiveness and maintain employment. 

However, the ITC noted that this proposed remedy would likely 

increase the cost of imported motorcycles by 10 percent the 

first year, and 12 percent the second.

Since there are costs associated with the granting of import 

relief, it is important that the effectiveness of any proposed 

relief be examined carefully. As a consequence, the 

Administration's policy is to meet with petitioning industries 

to learn how they would use relief to adjust to world competition. 

Of particular interest here are such issues as: Is import relief 

an effective means to promote adjustment? Do other factors, such 

as Government programs, also affect the industry' competitiveness? 

Are industry adjustment plans or efforts already underway likely 

to be effective? Can the industry obtain the financing and 

exjtfertise needed to fully implement its plans? What adjustment
i 

steps has the industry already taken that display "good faith"

intentions? Is relief lively to encourage additional productive 

capacity chat will not be economic over the long-run? A related

question is whether relief should be for the purpose of provid-
1 

ing a temporary "breather" to an industry that has to gradually

contract because of world competitive conditions, or to'allow an 

industry to modernize its facilities?
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Two recent cases serve to illustrate the relative importance 

placed on adjustment efforts. In the case of porcelain-on-steel 

cookware, a one firm industry, a provision for a two year ITC 

interim review of the effectiveness of relief was included when 

four years of relief was originally granted in l /9. At that 

time, it was stated that relief would be continued for the full 

term only if the domestic industry made reasonable efforts to 

adjust to import competition. The ITC, in its interim review, 

concluded that, while the U.S. firm had not completed one of the 

major projects it had planned before relief was granted, it had 

made reasonable efforts. Consequently, this Administration
w*

decided to continue relief. The signal we wanted to send the 

private sector was that relief is reliable even with a change of 

Administrations and that private investment decisions can be 

made on the basis of relief.

In the one section 201 case referred to us by the ITC motorcycles  

we considered industry adjustment plans extensively in the decision 

process. Harley-Oavidson demonstrated a strategy to regain com 

petitiveness, and is in the process of implementing it. For example, 

they have reduced their costs to the extent that their breakeven 

sales level dropped from 50,000 units to 32,000 units. We expect 

them to continue all reasonable efforts to become competitive, 

and particularly to make all treasonable efforts to reduce costs 

and improve quality so that they can be competitive when relief 

is terminated. In this case, we will also ask the ITC to conduct 

an interim review of the effectiveness of relief. In future 

cases, we may also ask the. ITC to conduct interim reviews.
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The statute requires that imports be a substantial cause of injury; 

by this definition, an industry may have other factors limiting its 

ability to compete. In some cases, temporary relief could 

exacerbate these problems, unless firms in the industry plan to 

address these problems constructlviely during the relief period. 

For example, import relief granted to an industry may temporarily 

increase industry profitability, thereby encouraging wage and 

investment levels that would be inappropriate in the absence of 

relief.

Several proposals.for amending the current Section 20' tatute 

are being proposed that appear to us to present seric problems. 

For example, it is sometimes suggested that the time period for 

considering 201 relief cases can be shortened. We believe the 

ITC tiraeframe is tight, and that the Commission is currently 

making all efforts to expedite its determinations whenever 

possible. Similarly, the 60 days provided to the President 

to reach his determir cion on an import relief case is extremely 

tight. In practice, th«. oultc of this 60 day timeframe is 

consumed by Executive Branch interagency deliberations over 

the national interest criteria, and in interagency decision 

making through the Trade Policy Committee mechanism on 

recommendations or options to present to the President.
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We have attempted to streamline and standardize this process 

as much as possible so as to make the most efficient use of the 

limited time available. Nonetheless, the 60-day period is very 

tight as the attached flow chart shows. As we continue to emphasis* 

the issue of how the domestic industry would use the relief period, 

the 60 day Ciraeframe becomes even tighter.

Another proposal that we strongly oppose is that the President's 

discretion in such cases should be reduced. Under the statute, 

the President is required to consider the national economic 

interest. This is a critical determination and one that can 

only be made by the President. As I have noted, import relief 

has substantial costs to the economy and raises complex issues. 

To pretend that these complexities do not need to be considered 

would undermine the international trading system and our broader 

economic objectives.

Let me give one example of the importance of Presidential discretion. 

In the motorcycle case, the ITC had recommended an across the board 

45 percent tariff increase on all heavyweight motorcycles. However, 

chis would have removed from the U.S. market certain suppliers, 

such as BMW's sales of under 3,000 units, which are produced in 

West Berlin. In the final remedy decision, the President provided 

an exempted quota to deal with this problem.

A study is underway of ways to improve our administration oi: the 

import relief program. At this time, we believe the present 201 

statute is adequate to enable us to effectively provide temporary 

import relief in those circumstances where it is appropriate. 

Were the Congress to open up this statute in the current reces 

sionary climate, we are concerned that the end result might well 

be a statute that is not in our long-run national economic 

interest. We look forward to working with this Subcommittee to 

examine any ideas for improvement that members may have.
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Chairman GIBBONS. What has been the most common reason or 
set of reasons for denying relief when the ITC has found injury?

Mr. KRIST. There is a range of issues that we look at in making 
the national economic interest determination. One of the key fac 
tors is whether or not relief would help the industry become com 
petitive or might hinder its efforts to become competitive by giving 
it artificial incentive to invest a great deal more in unproductive 
capacity or raise wage rates above what the competitive market 
would normally dictate.

We also look at the consumer costs and costs to other industries 
from relief. I would say that those are the major elements that we 
look at and that the compensation issue would be a bit further 
down the list.

Chairman GIBBONS. Mr. Krist, I sometimes get the impression 
that some agencies of the administration dont want these pro 
grams to work anyway, and they drag their feet and fail to live up 
to the challenge that the law lays down for them.

I realize that USTR is the head of an interagency committee to 
make these tilings work. What is USTR looking at to improve the 
interagency work in this area?

Mr. KRIST. Well, I think there has been a lot of arguments that 
different agencies come into these cases with their minds made up 
in advance. The GAO did a review of the 201 process. I think it was 
about 2Vz t 3 years ago now, and one of the issues that we looked at 
in that report was exactly that question.

I think I would personally very much agree with the GAO's con 
clusion. They felt that different agencies had different biases in 
this process, but that having to discuss all the aspects of the na 
tional economic interest, was a useful process.

I don't think that the agencies come at this process inflexibly. In 
fact, on an awful lot of the cases we have a consensus recommenda 
tion that goes forward. I think that they do come at it with an 
open mind, but the agencies do have their particular frame of ref 
erence that they tend to look at these cases from.

Chairman GIBBONS. Does the USTR have any time table as to 
when we may be able to see what is a better coordinated action in. 
the executive branch in these kinds of cases?

Mr. KRIST. Well, we have spent a great deal of time and effort 
over the past year to try to assess how to best administer the stat 
ute. I think that the element that we have been looking at the 
most is the question of how the domestic industry would use relief 
to adjust and to become more competitive.

We have made some modifications in our procedures as a result 
of that review. We have come to the conclusion, I think, that that 
is a very important issue. I would agree with Mr. Ervin s point on 
that.

We have been meeting with the industry to hear how they would 
use relief, which I think is important because in the absence of 
that there is a tendency to think that they would always use relief 
poorly.

We have been doing a great deal more of the requests of the ITC 
to do interim reviews of the effectiveness of relief. On the specialty 
steel case that is pending before us right now, we are trying to take 
this a step further.
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We have had a meeting with outside experts of the steel industry 
who don't have any ax to. grind in that case to get their assessment 
of the problems that are faced by the specialty steel industry.

We have been meeting with the consuming industries who would 
be affected by any import relief case, and we will be meeting with 
the labor people and the industry to talk with them about how 
they would use the relief.

I think that we would be very reluctant to take that process any 
further than a listening process and reviewing how the industry 
would use relief. I would have a lot of skepticism about our ability 
to really make judgments on an industry.

We are looking at the other proposals that have been put for 
ward on import relief, such as reducing the costs of a petition, fast 
track proposals for perishable goods, that sort of thing.

We are; in fact, going to be meeting this afternoon with our in 
dustry advisory committees to ask them these kinds of questions, 
and we are looking, at any other potential steps that we can take to 
^improve the process.

Chairman GIBBONS. Don?
Mr. PEASE. Thank you, Mr. Chairman.
Mr. Krist, I am glad to hear that you are looking at industry ad 

justment plans. I think it is important to ask the industry what it 
is going to do to help itself before the Government is asked to pro- 
yide relief in behalf of all taxpayers.

As 1 understand it, from your testimony, you go through that 
^process as part of your recommendation to the President on wheth 
er to grant relief in 201 cases; is that correct?

Mir. KRIST. Yes, sir. That is right.
Mr. PEASE. You said that you would be opposed to limiting the 

President's discretion in these cases. I guess that is not surprising. 
You said it was important that the President be able to take into 
account macroeconomic considerations at the domestic level, cost to 
consumers, and so on, and also take into consideration the possibil 
ity of retaliation by other nations—I think you referred to them as 
global considerations.

I guess one of the things that concerns people who have talked 
with me about the decisionmaking process within the Administra 
tion is the feeling that decisions are often heavily influenced by
•'general foreign policy considerations not related to trade.

We are trying to get country A or country B to go along with 
something this government wants in a totally unrelated area of 
policymaking. We don't want to offend the country or upset the ap- 
'plecart so our executive branch sidesteps the granting of relief to 
the American industry that is provided in accordance with our 
ittade remedy laws.

Is that a fair accusation?
Mr. KRIST. I don't think it is fair, certainly in the time that I

-have been involved in the 201 process. I haven't seen indications of 
;that.

The statute and the congressional intent behind it, I think, is not 
to have foreign policy considerations affecting our decision process. 
One of the elements of the 201 process is that it is consistent with 
our international obligations.
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It is the domestic equivalent of article 19 of the GATT, and as 
long as we follow the appropriate procedures in it and live up to 
our international obligations, I don t think that we have the same 
kinds of foreign policy problems that we have when Congress 
B^nply enacts some kind of a protectionist measure.

I think it is an internationally accepted procedure.
Mr. PEASE. It may be internationally accepted and may be con 

sistent with the GATT, but I have had many discussions with Euro 
peans over the last 4 or 5 years, and I know they think that any 
formal acuon at all by the U.S. Government is somehow not play 
ing cricket.

They couldn't understand, as in the case of the steel complaints 
filed last year, how we could be so nasty as to file those complaints. 
I was really struck with the degree to which they seemed to think 
that it was just not fair of us to do that.

I kept asking them—it is in the law, our companies have a right 
to file complaints, the U.S. Government has an obligation to hear 
the complaints and to make a decision—what is wrong with follow 
ing the law?

So I suspect that even though article 19 of the GATT clearly is 
consistent with section 201, our European allies in particular would 
prefer that some informal arrangement be worked out.

They love informal arrangements over there. Their way of re 
solving problems would pressure us to let foreign policy considera 
tion enter into our decision. You are telling me that that does not 
occur?

Mr. KRIST. Well, I think that the steel case is inherently differ 
ent from this process because the steel case arose out of a problem 
basically precipitated by European subsidies, and it was a different 
process than the temporary relief from fair trade.

I think that a good bit of the European comments along that line 
were posturing to try to put themselves in the best bargaining posi 
tion that they could. I would be critical of the way that the Europe 
ans tend to do these processes.

I think there is a lot to be said for the transparency of the U.S. 
system, and the fact that it is assured to be temporary, in the case 
of fair trade, or that it is pegged to the unfair practice in the case 
of the antidumping countervailing duty statutes. The European, 
practices tend to make these kinds of measures permanent, and 
they end up with an industry that never regains competitiveness; it 
just continually has to come back for these kinds of protections. I 
certainly don't think that we would want to emulate that kind of 
approach.

Mr. PEASE. You put a good deal of emphasis in your testimony on 
the adjustment steps that an industry has already taken that dis 
play good faith intentions. Is that required in the statute?

Mr. KRIST. No, sir. It is not. The language of the statute sets out 
that we should look at how the industry would use relief, but it is 
not a requirement element,

I think that particularly a number of individuals in the labor 
movement would be very hesitant to make it a required element of 
the statute. Labor—under the current statute, can file a petition 
for import relief and would feel that if it were a requirement to
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have an adjustment plan, they wouldn't be able to do an adjust 
ment plan and, therefore, would lose their rights under the statute.

Mr. PEASE. When you do consult with an industry, what evidence 
do you look for that you believe demonstrates good faith by that 
industry?

Mr. KRIST. Well, we would like to see that the industry had al 
ready made efforts, if possible. We would like to hear them tell us 
that they are really planning to address the kinds of issues that we 
think are real problems.

For example, in the case of the Harley-Davidson motorcycle case, 
Harley had taken measures to cut back their break-even point. 
They had reduced it before the petition by 40 percent in terms of 
how many units they had to produce to be competitive.

They had a plan of what they were going to do that was finished 
on the drawing board and was ready to be implemented in terms of 
engine redesign, a new size motorcycle, that sort of thing.

They had, a specific problem in imports, namely, the enormous 
'inventory overhang, and from that point of view, they had complet 
ed the drawing board process and had already implemented some 
of them, such as the break-even point.

Their wage rates were about the average manufacturing wage 
rate in the United States, and along those lines it looked to us like 
they had done what they reasonably could have done up to that 
point in time.

Mr. PEASE. It is a little off the point, but do I gather from your 
comments that you feel that Harley-Davidson will be competitive 
by the end of this 5 year period of protection?

Mr. KRIST. I dont think that the Government cou'I begin to 
make that kind of a judgment. I would be very skeptical of our 
ability to predict whether an industry would be a winner or a loser.

I agree with the comment Mr. Ervin made: if there were adjust 
ment plans we had to approve, they would tend to get locked into 
concrete. People's prestige would be committed whether or not the 
plan worked. I think it is up to Harley whether they are competi 
tive or not.

Mr. PEASE. Do you do any analysis of how companies or indus 
tries have spent their discretionary funds, whether they have rein 
vested them in the industry or the company or whether they 'have 
.bought companies in other industries?

Mr. KRIST. You asked the question of what we consider in relief, 
: .and the decision of whether to grant relief or not. Concern about 
^exactly that sort of point has always been a major element.

That is why we are trying to; meet with the industry much more 
>now to make sure that if relief were to be granted that that sort of 
,thing didn't happen, that it wasn't used at the expense of other in- 
jdustries and consumers, and not to make the industry regain its 

; ̂ competitive health. 
'* [Tlie following question was subsequently submitted:]

;- Question, On Page 5 of William Krist's testimony, it says that government cannot 
make a decision as to whether or not a company can become competitive if relief is

" .granted. Does this mean that the government won't judge future requests for feder- 
al assistance by an industry's previous use of assistance and its success in making 
itself competitive?

Answer. Government cannot ensure that a company or an industry becomes com 
petitive as a result of import relief because government does not control key man-
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agement decisions. For example, we have no control over a company's pricing prac 
tices, cost and quality control techniques, and marketing practices during a period 
of import relief. Yet these may be key to adjustment. But government is not quali 
fied to make these decisions nor should it try to intervene in the free market proc 
ess, which is more efficient.

Government can, however, request that companies in an industry petitioning for 
import relief develop adjustment strategies to improve their competitiveness during 
the relief period. In some cases, efforts being made to adjust might be periodically 
reviewed during the relief period. If a petitioning industry has previously benefit- 
ted from import relief, previous adjustment efforts and their impact on industry com 
petitiveness would certainly be taken into account in determining whether to grant 
additional relief. If an industry declines to submit an adjustment plan, this would 
also be taken into account in deciding whether to provide relief.

Mr. PEASE. If a steel company were to come to you and ask for 
relief and had recently invested $6 billion in an oil company, would 
that enter into your decision?

Mr. KRIST. Well, first off, it wouldn't come to us and ask for 
relief, it would go to the ITC, and the ITC would have to establish 
that increased imports' were a substantial cause of serious injury. 
The ITC, in making that judgment, would be looking at things like 
whether the industry had been taking reasonable efforts to stay 
competitive, whether it had been undertaking investment in re 
search and development, that sort of thing.

I think that would probably be the key element in that process 
where industry practice would really enter in.

Mr. PEASE. Finally, we have heard that section 201 is virtually 
not in use anymore. Apparently that is because the bar has the im 
pression that there is very little chance of getting effective relief 
through that section. That has, I gather, led to a diversion into 
other sections of the code which are maybe less appropriate than 
section 201.

Does it concern you that the impression is widespread, that there 
is no reason even to try filing a section 201 case, you might as well 
try to shoehorn your concern into some other section of law that 
might produce a better result?

Mr. KRIST. I think there are several elements to the answer to 
that. I think the first piece is that if an industry is faced with 
unfair competition, that their right remedy is an unfair trade 
remedy, that the tests for injury are lower on that and I think they 
should be lower. That really puts the burden on the country that is 
causing the problem. I think that is the right statute to use.

To the extent that an industry needs relief and wants relief from 
fair competition, it would concern me that they were going to other 
statutes and distorting those statutes toward this purpose.

I think that for the statute for import relief from fair trade, the 
criteria should be very stringent. I think they are, and I think it is 
appropriate that they are because it is an inherent contradiction in 
the free trade objectives that our policy is based on.

I think one of the reasons that there have been few petitions in 
recent years has been a feeling in industry that the ITC would rule 
that recession was a larger cause of injury than imports, and I 
think that has been an element of it.

Mr. PEASE. Thank you very much.
Chairman GIBBONS. Thank you.
Let us now go to the U.S. Department of Commerce, Mr. DeCain.
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STATEMENT OP VINCENT DeCAIN, DEPUTY TO THE DEPUTY AS- 
SISTANT SECRETARY FOR EXPORT ADMINISTRATION, DEPART- 
MENT OF COMMERCE, ACCOMPANIED BY LESLIE J. BARR, DI 
RECTOR, RESOURCE ASSESSMENT DIVISION, OFFICE OF IN 
DUSTRIAL RESOURCE ADMINISTRATION
Mr, DECAIN. Good morning, sir. I am accompanied today by Mrs. 

Leslie J. Barr, who is the director of our Resource Assessment Divi 
sion of the Office of Industrial Resource Administration. That 
office is responsible for conducting investigations pursuant to sec 
tion 232 of the Trade Expansion Act of 1962.

As you, Mr. Chairman and members of the committee, know, the 
purpose of the 232 investigation is to determine the effect on the 
national security of imports of any article. The objective of the stat 
ute is to protect the national security. Section 232 is not designed 
to insure fair trade or to protect a company or industry from 
import injury unless that injury is also a threat to the national se 
curity.

: When imports do threaten the national security, adjustments of 
imports under section 232 is the means of eliminating the threat. 
Import relief is not an end in itself. The intent of a section 232 in 
vestigation is to safeguard the security of the Nation, not the eco 
nomic welfare of a company or an industry.

To determine the effects on the national security of particular 
imports, the following criteria are used: Requirements of the direct

f defense, indirect defense, and essential civilian sectors; domestic 
production needed for projected national defense needs; capacity of 
domestic industries to meet projected national defense needs; exist 
ing and anticipated availability of labor and raw materials; growth 
requirements; and so forth, all of which are set forth.

On January 2,1980, the Secretary of Commerce assumed respon 
sibility for conducting section 232 investigations. Prior to this the 
Department of the Treasury had conducted such investigations. 

. Before Treasury, the function had been performed by the Office of 
Emergency Preparedness and the Office of Emergency Planning.

Fourteen investigations have been conducted pursuant to section 
232. Also, in 1959, one similar investigation was conducted. Four of 
these investigations have determined that imports threaten to

: impair the national security. All four of these positive findings per-
: tain to oil imports.
: Since 1980 the Department of Commerce has completed three in-
• vestigations pursuant to section 232 and has updated one investiga-
•;, tion completed by the Treasury Department in 1979. The updated 

investigation was one of the four investigations of nil imports that
.;': .resulted in a positive finding. It was done in March 1982, and based 

on that investigation and finding, the President embargoed oil
• from Libya. Also in March 1982 the Secretary of Commerce found 
: that imports of glass-lined chemical processing equipment did not 
i threaten to impair the national security and sent his findings and

recommendation that no action be taken pursuant to the investiga- 
, tipfi to the President. In August 1982 the Secretary sent his find- 
< ings and recommendation to the President regarding the 232 inves- 
; tigation of ferroalloys. The President has not yet made a finding on
that case—although he has moved to upgrade the national defense
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stockpile pursuant to that statute, and therefore I am unable to 
comment further on the findings and the recommendations per 
taining to it.

Finally, our investigation of industrial fasteners completed in 
February of this year led to a finding that fastener imports are not 
threatening our national security.

With that as background I would be happy to answer any ques 
tions that you may have about section 232 and our administration 
of that statute.

Chairman GIBBONS. What are the time limits on a section 232 in 
vestigation?

Mr. DECAIN. The investigation must be completed within a year 
from the date of acceptance of the petition.

Chairman GIBBONS. Since you have not had much experience, do 
you have many people working in this area or who are prepared to 
work in this area?

Mr. DECAIN. Certainly, sir.
Chairman GIBBONS. How n;any?
Mr. DECAIN. The permanent staff is three, but we form an inter- 

agency task force to support our investigatory responsibilities.
Chairman GIBBONS. Whyt is the latest action that was taken on 

oil? I realize that 232 is primarily, or has so far been an oil relief 
statute, an oil import quota statute.

Mr. DECAIN. The most recent action occurred in March of last year——
Chairman GIBBONS. That was on Libya. Any particular problems 

in administering this section?
Mr. DECAIN. No, sir. We have found that the instrument is an 

effective one and it seems to be operating well.
Chairman GIBBONS. Do you know from memory any of the cases 

that have been turned down recently? Maybe you have a list of 
them there.

Mr. DECAIN. By turned down you mean there was a negative 
finding?

Chairman GIBBONS. Yes.
Mr. DECAIN. The most recent case was the industrial fasteners 

case.
Chairman GIBBONS. Have you ever had one from the steel indus 

try? I have a lot of steel people, particularly in the caucus, always 
coming to rne and saying the steel industry is a national security 
industry.

Mr. DECAIN. Yes, sir, there was a case decided on May 7, 1971 
involving miniature and instrument precision ball bearings.

Chapman GIBBONS. That is the last thing other than the nuts, 
bolts, and screws we have had in steel, is that right?

Mr. DECAIN. That appears to be the case. We can provide you 
with a listing of all the cases.

Chairman GIBBONS. If you would for the record. At the end of 
your testimony let us put in a listing of all the cases that have 
been filed in the last 13, 14 years, what action was taken, and de 
scribe the case briefly.

Mr. DECAIN. We can do that for you, sir.
Chairman GIBBONS. I guess we just do not have many national 

security problems other than oil; is that right?
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Mr. DECAIN. To date——
Chairman GIBBONS. The reason why I ask this question, I hear 

all these dire complaints coming out of the Armed Services Com 
mittee that our whole industrial base is being destroyed and we 
cannot meet our national security requirements. I guess the Gov 
ernment could institute—you could self-initiate a national security 
case, can you not?

Mr.1 DETAIN. The Government can.
Chairman GIBBONS. The Defense Department has not wandered 

over recently, have they?
Mr. DECAIN. The Department of Defense initiated the industrial 

fasteners case. In that case, however, as you know, there was a 
negative finding that imports did not impair national security, and 
the Defense Department itself concurred in that finding.

Chairman GIBBONS. That is interesting, they started the case and 
then said we do not have a case. They looked at it a little closer, is 
that it?

Mr. DECAIN. No, sir. We all looked at it very closely.
Chairman GIBBONS. Well, that is interesting.
Mr. Pease.
Mr. PEASE. Thank you, Mr. Chairman,
What was the basis for the decision that the import of Libyan oil 

constituted a threat to pur national security?
Mr. DECAIN. Well, sir, there had been an earlier investigation. 

The Department in the interagency process did not last year con 
duct a full-blow study. Rather it updated a 1979 Treasury investiga 
tion. It asked all the agencies to reaffirm their 1979 findings and 
asked the national security agencies to determine whether there 
were unstable sources of supply. Based on the update of the investi 
gation in which all agei- ;ies except the council of economic advisers 
reaffirmed their 1979 findings, and the national security agencies 
found that Libya was a most unstable source of supply, a positive 
finding was made.

Mr. PEASE. Oh, I see. The idea is that if there is a national secu 
rity situation we need to be able to get the oil for certain. If a sup 
plying country may decide not to sell to us at any time, then that 
country is on the import prohibited list; is that correct?

Mr. DECAIN. Well, no, I would not characterize it that way, sir.
Mr. PEASE. Well, how would you characterize it?
Chairman GIBBONS. I should say in defense of the witness, that is 

not the most atrocious oil case. The first oil case was perhaps the 
most atrocious, the one that cost us thousands and^billions of bar 
rels of reserves and everything else by exhausting U.S. fields in 
order to prop up domstic oil prices. It was a national security case.

Mr. PEASE. Let me see if I understand it correctly. The Libyan 
case was decided on the basis of national security that Libya was 
an unstable source of supply; is that right?

Mr. DECAIN. No, sir. Let me defer to Leslie Barr.
Ms. BAEP. In the Libyan oil case we went back to all the agencies 

who i rticipated in the 1979 Treasury finding and asked them if 
they si Jl concurred in their finding that imports of oil continue to 
constitute a threat to the national security. All of these agencies, 
with the exception of the Council of Economic Advisers, main-
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tained their 1979 positions, which led to the finding in the 1979 
Treasury study.

Mr. PEASE. The responsibility, though, lies with the Department 
of Commerce to make that finding, does it not?

Mr. DECAIN. To make the finding and recommendation.
Ms. BARR. We did not go back and do a 1-year study such as the 

Treasury Department did in 1979. It was not a 1-year investigation. 
What we did was update the 1979 Treasury investigation.

Mr. PEASE. Did you In the process of updating that investigation 
read it to find out what the rationale was in 1979?

Ms. BARR. In 1979 the rationale was that our dependence on for 
eign oil constituted a threat to national security.

Mr. PEASE. Specifically Libyan foreign oil?
Ms. BARR. There was not a finding with respect to Libya in terms 

of the finding. The finding was generic with respect to oil. The 
remedy that the President took with respect to the finding last 
year involved Libyan oil, and that remedy, I believe, was made on 
the basis of recommendations from the national security agencies. 
They stipulated that Libyan oil was a particularly unstable source 
of supply.

Mr. PEASE. I am relieved to find out that the Commerce Depart 
ment made a generic finding that we were just importing too much 
oil; is that right?

Ms. BARR. Yes. We reaffirmed the 1979 Treasury finding.
Mr. PEASE. So the finding would apply to oil from Iran, or Iraq, 

or Saudi Arabia, or Mexico, or any place?
Ms. BARR. Yes, sir. The finding was that we werf. still too de 

pendent on foreign sources of oil.
Mr. PEASE. That reassures me a good deal about the Commerce 

Department.
What is the definition of national security that you used? How 

big a war do we envision that we need to protect ourselves against?
Ms. BARR. It is a 3-year war.
Mr. PEASE. A 3-year war?
Ms. BARR. Yes, sir.
Mr. PEASE. I think the chairman said you could self-initiate 

cases. In the absence of actually self-initiating a case, do you look 
at various industries that might be affected if we had a 3-year war 
just as sort of a survey, an ongoing survey?

Ms. BARR. Yes, sir, but that is not the responsibility of my partic 
ular office. I believe that the Bureau of Industrial Economics [BIE] 
does that on a regular basis, that is looks generally at all U.S. in 
dustries, particularly critical industries.

Mr. PEASE. Do you happen to know whether any studies have 
been made in the case of the steel industry?

Ms. BARR. Yes, sir. There has just been a major study done on 
the steel industry.

Mr. PEASE. And the finding was that our present steei industry 
could handle the needs of a 3-year war?

Ms. BARR. Sir, I do not know whether they specifically addressed 
that question in the steel study. That would not have necessarily 
been an issue that would have been addressed by that unit.
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Mr. PEASE. Do I understand that your negative determination in 
the case of fasteners occurred because you felt there was an ade 
quate foreign supply of fasteners?

Ms. BAKU. No, sir.
Mr. DECAIN. The basic conclusion that was reached there was 

that imports did not have an adverse effect on national security, 
and therefore no positive finding.

Mr. PEASE. Imports now represent about 50 percent of the fasten 
er use in our country, is that correct?

Mr. DECAIN. Say that again, sir?
Mr. PEASE. Do imports now represent about 50 percent currently 

of fastener——
Mr. DECAIN. Yes, sir.
Mr. PEASE. So your conclusion was that if we were involved in a 

3-year war, that we could crank up our capacity to make up the 50 
percent that was missing?

Mr. DECAIN. No. The capacity that was looked at was the total 
mobilization requirement including direct defense needs, indirect 
defense needs, as well as essential civilian requirements. In the 
large that was met by the capacity of domestic production. We 
looked at imports to determine the extent to which the balance of 
those—of our requirement would be met, and concluded that in 
large measure they could be met by reliable imports.

Mr. PEASE. Reliable imports coming from where?
Mr. DECAIN. The Far East, principally Japan.
Mr. PEASE. That is a long, long transportation route from Japan 

to tlie United States in the middle of a war.
My other question is probably beyond the scope of this hearin; 

but I am intrigued to know whether your assumptions about a 
year war envision the use of nuclear weapons.

Mr. DECAIN. You must understand that we did not devise the 3- 
year scenario. It is one that has been devised elsewhere and con 
curred in by the National Security Council and applied in all sec 
tion 232 cases.

Mr. PEASE. Well, is your assumption then that the domestic fas 
tener manufacturing plants now in existence would continue to 
remain in existence in the process of a 3-year war?

Mr. DECAIN. Yes, sir.
Mr. PEASE. So in other words, you are assuming no nuclear weap 

ons?
Mr. DECAIN. Well, no——
Ms. BARR. Sir, the scenario that we use to do 232 cases, not only 

the industrial fastener case, but all 232 cases, is a scenario that en 
visions 1 year of mobilization and 3 years of war. There are other 
scenarios that are used for planning. There is a nuclear war sce 
nario. It does not seem logical to anybody who works on the inter- 
agency task force that one would use that kind of a scenario to do 
this kind of an investigation.

Mr. PEASE. I think that is a good answer. If there is a nuclear 
war you can forget about sections 232, 301, and 201 and everything 
else.

Thank you very much.
Chairman GIBBONS. Well, none of this has any reflection upon 

you all. I hope you understand that. Apparently this is not a very
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widely used statute, although it is available for everybody and the 
Government can self-initiate cases. For some odd reason the only 
people that have used it very much and that have ever been very 
successful have been the oil companies. We had a wonderful policy, 
the best security policy was to use up all of our oil first, if that 
makes good sense to you. There is a real interesting story on that. 
Some time I will tell you about it. I think all the people that are 
involved in it are now dead. One of them died in an airplane crash 
with a suitcase full of money. Not under jour administration. You 
all had nothing to do with that. This is ancient history, in the fif 
ties. But we will go on. Thank you very much.

[The prepared statement of John A. Richards and material re 
ferred to follow:]
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STATEMENT OF JOHN A. RICHARDS, DIRECTOR, OFFICE OF INDUSTRIAL RESOURCE 
ADMINISTRATION, DEPARTMENT OF COMMERCE

GOOD HORNING. I AH JOHN RICHARDS, DIRECTOR OF THE OFFICE OF 
INDUSTRIAL RESOURCE ADHINISTRATION AT THE DEPARTMENT OF COMMERCE. 
MY OFFICE IS RESPONSIBLE FOR CONDUCTING INVESTIGATIONS PURSUANT TO 
SECTION 232 OF THE TRADE EXPANSION ACT OF 1962, AS AMENDED.

As YOU'MR. CHAIRMAN AND THE MEMBERS OF THE COMMITTEE KNOW. THE 
PURPOSE OF A SECTION 232 INVESTIGATION is TO DETERMINE THE EFFECT ON
THE NATIONAL SECURITY OF IMPORTS OF ANY ARTICLE. THE OBJECTIVE OF 

THE STATUTE IS TO PROTECT THE NATIONAL SECURITY. SECTION 232 IS NOT 

DESIGNED 70 ENSURE FAIR TRADE, OR TO PROTECT A COMPANY OR INDUSTRY 

FROM IMPORT INJURY - UNLESS OF COURSE THAT INJ'JRY IS ALSO A THREAT 

TO THE NATIONAL SECURITY. WHEN IMPORTS DO THREATEN THE NATIONAL 

SECURITY. ADJUSTMENT OF IMPORTS UNDER SECTION 232 IS THE MEANS OF 

ELIMINATING THE THREATj IMPORT RELIEF IS NOT AN END IN ITSELF.

THE INTENT OF A SECTION 232 INVESTIGATION IS TO SAFEGUARD THE 

SECURITY OF T.'IE NATION, NOT THE ECONOMIC WELFARE OF A COMPANY OR AN 

INDUSTRY.

Tc DETERMINE THE EFFECTS ON THE NATIONAL SECURITY OF PARTICULAR 

IMPORTS. THE FOLLOWING CRITERIA ARE USED:
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(1) REQUIREMENTS OF THE DIRECT DEFENSE, INDIRECT DEFENSE AND 

ESSENTIAL CIVILIAN SECTORSi

(2) DOMESTIC PRODUCTION NEEDED FOR PROJECTED NATIONAL OEF'NSE 

NEEDSt

(3) CAPACITY OF DOMESTIC INDUSTRIES TO MEET PROJECTED NATIONAL 

DEFENSE NEEDS)

(M) EXISTING AND ANTICIPATED AVAILABILITY OF LABOR (SKILLED AND 

UNSKILLED), RAW MATERIALS, PRODUCTS, PRODUCTION EQUIPMENT 

AND FACILITIES, AND OTHER SUPPLIES AND SERVICES ESSENTIAL 

TO THE NATIONAL DEFENSE I

(5) 6ROWTH REQUIREMENTS OF DOMESTIC INDUSTRIES TO MEET NATIONAL 

DEFENSE REQUIREMENTS;

(6) QUANTITY. QUALITY AND AVAILABILITY OF IMPORT3»

(7) IMPACT OF FOREIGN COMPETITION ON THE ECONOMIC WELFARE OF 

THE ESSENTIAL DOMESTIC INDUSTRYi



1007

(8) SERIOUS EFFECTS OF IMPORTS ON THE POSSIBLE DISPLACEMENT OF 

DOMESTIC PRODUCTS, UNEMPLOYMENT, DECREASE IN REVENUES TO 

THE GOVERNMENT, LOSS OF INVESTMENTS, LOSS OF SPECIALIZED 

SKILLS AND LOSS 07 PRODUCTIVE CAPACITY!

(9) ANY OTHER RELEVANT FACTORS THAT MAY WEAKEN OUR NATIONAL 

ECONOIYi AND

(10) OTHER FACTORS RELEVANT TO NATIONAL SECURITY IN LIGHT OF THE 
PECULIARITIES OF EACH CASE.

ON JANUARY 2. 1980 THE SECRETARY OF COMMERCF ASSUMED RESPONSIBILITY 
FOR CONDUCTING SECTION 232 INVESTIGATIONS. PRIOR TO THIS THE 
DEPARTMENT OF TREASURY CONDUCTED SUCH INVESTIGATIONS. BEFORE 
TREASURY, THE FUNCTION WAS PERFORMED BY THE OFFICE OF EMERGENCY 
^PREPAREDNESS AND THE OFFICE OF EMERGENCY PLANNING.

FOURTEEN INVESTIGATIONS HAVE BEEN CONDUCTED PURSUANT TO SECTION 232 
OF THE TRADE EXPANSION ACT OF 1962. ALSO, IN 1959 ONE SIMILAR 
INVESTIGATION WAS CONDUCTED. FOUR OF THESE INVESTIGATIONS HAVE 
DETERMINED THAT IMPORTS THREATEN TO IMPAIR THE NATIONAL SECURITY. 
ALL FOUR OF THESE POSITIVE FINDINGS PERTAINED TO OIL IMPORTS.
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SINCE 1980, THE DCPARTMENT OF COMMERCE HAS COMPLETED THREE 
INVESTIGATIONS PURSUANT TO SECTION 232 AND HAS UPDATED ONE 
INVESTIGATION COMPLETED BY THE TREASURY DEPARTMENT IN 1979. THE 
UPDATED INVESTIGATION WAS QBE OF THE FOUR INVESTIGATIONS OF OIL 
IMPORTS THAT RESULTED IN A POSITIVE FINDING. IT WAS DONE IN MARCH 
1982, AND BASED ON THAT INVESTIGATION AND FINDING THE PRESIDENT 
EMBARGOED OIL FROM LIBYA.

ALSC» IN MARCH 1982, THE SECRETARY OF COMMERCE FOUND THAT IMPORTS OF 
GLASS-LINED CHEMICAL PROCESSING EQUIPMENT DID NOT THREATEN TO IMPAIR 
THE NATIONAL SECURITY AND SENT HIS FINDING AND RECOMMENDATION THAT 
NO ACTION 8E TAKEN PURSUANT TO THE INVESTIGATION TO THE PRESIDENT. 
IN AUGUST OF 1982 THE SECRETARY SENT HIS FINDING AND RECOMMENDATION 
TO THE PRESIDENT REGARDING THE 232 INVESTIGATION OF FERROALLOYS. 
THE PRESIDENT HAS NOT YET ACTED ON THAT CASE, AND THEREFORE I AH
UNABLE TO COMMENT ON THE FINDING AND RECOMMENDATIONS. FINALLY, OUR 

INVESTIGATION OF INDUSTRIAL FASTENERS, COMPLETED IN FEBRUARY OF THIS 

YEAR, LED TO A FINDING THAT FASTENER IMPORTS ARE NOT THREATENING OUR 

NATIONAL SECURITY.

WITH THAT BACKGROUND, I WOULD BE HAPPY TO ANSWER ANY QUESTIONS YOU 

MAY HAVE ABOUT SECTION 232 AND OUR ADMINISTRATION OF THAT STATUTE.
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Chairman GIBBONS. The American Association of Exporters and 
Importers, Peter Suchman.
STATEMENT OF PETER SUCHMAN, MEMBER, TRADE POLICY 

COMMITTEE, AMERICAN ASSOCIATION OF EXPORTERS & IM- 
PORTERS
Mr. SUCHMAN. Mr. Chairman, thank you very much. The Ameri 

can Association of Exporters and Importers welcomes this opportu 
nity to present its views to this subcommittee on options to im 
prove the trade remedy laws. My name is Peter Suchman. I am ob 
viously hot Gail Cumins, who was originally scheduled to testify on 
behalf of the association but could not make it.

Chairman GIBBONS. We understand. We apologize about the 
delay.

Mr. SUCHMAN. I am with the New York and Washington law 
firm of Sharretts, Paley, Carter, & Blauvelt, and I am a member of 
the trade policy committee of the association.

Chairman GIBBONS. Do you want us to put all of Ms. Cumin's 
statement, in the record as if you had delivered it?

Mr. SUCHMAN. Yes, if you would, Mr. Chairman.
Chairman GIBBONS. All right. Go ahead.
Mr. SUCHMAN. The American Association of Exporters and Im 

porters is a nationwide association, established in 1921, and has 
over 1,300 members involved in exporting from and importing to 
the United States. It is the largest organization in the country rep 
resenting members involved in international trade.

Because of the diverse nature of the association's membership, 
our remarks will be rather more general than specific in nature. 
However, we believe this does not diminish from their value to this 
subcommittee, given the fact that it is the membership of this orga 
nization—the American businessmen and corporations—and their 
employees who import and export for a living who are most direct 
ly and severely impacted vby the laws and practices under review 
today.

In our view, the U.S. statutory scheme, which has evolved for the 
imposition of import remedies, as presently administered is not 
working. It has been consistently attacked by spokesmen for domes 
tic industries as providing insufficient protection. Various provi 
sion^ have been challenged by our trading partners as inconsistent 
with our international obligations. The administration of these 
laws has absorbed ever-increasing amounts of U.S. Government re 
sources—resources which remain insufficient to the adequate ad 
ministration of the laws as written—while there has been no iden 
tifiable benefit for the national interest. Meanwhile, both substan- 
tively and procedurally, the legal structure which has been created 
has become evermore burdensome and arbitrary, denying import 
ers equitable treatment, and consumers, and the U.S. economy as a 
whole, the benefits of open markets and free competition. One need 
only look to the present restrictions applicable to imports of appar 
el, steel, and autos to appreciate the failure, thus far, of the various 
U.S. trade provisions and those administering them to deal with 
the underlying problems that have eroded the competitiveness of 
those industries.
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The statutes affecting imports, the antidumping and countervail 
ing duty laws, the escape-clause provision—section 201—section 
301, section 337, and section 406, have been amended from time to 
time in recent years in an ad hoc fashion by Congresses pressed by 
constituents to do something about imports, aided and abetted by 
administrations eager for authority to negotiate international 
agreements, and not terribly concerned whether the resulting 
import restraint laws make any sense. As a result they do not.

Among the provisions which make the least sense and cause the 
greatest burden on the parties concerned, and on Government re 
sources, are the interlocutory appeal, and the administrative 
review procedures established by title VII of the Tariff Act of 1930, 
as amended by the 1979 Trade Agreement Act. Along with the 
severe limitations on the authority of the Government to seek ne 
gotiated solutions to trade conflicts, the unwillingness of the ad 
ministering authority to grant a presumption of correctness to the 
use of generally accepted accounting principles in making price 
and cost comparisons, the arbitrary application of high rates of es 
timated duties, the increasing inability or unwillingness of the ad 
ministering authority to disclose at the appropriate times to the^ 
parties how calculations have been made, and perhaps most griev-' 
ousjy of all, the consistent use of the information least favorable to 
import interests instead of the "best information available," as pro 
vided for in title VII (766(b)) of the Act, these provisions and prac 
tices have turned the antidumping and countervailing duty laws 
from iheir traditional role as remedial instruments into punitive 
statuses designed to discourage trade with the United States.

The greatest failure of this statutory scheme is that no attempt 
has been made to mesh any of the provisions mentioned so that 
they can be used in a comprehensive way to improve the efficiency 
of the U.S. economy and to prevent indefinite protection to "prok- 
lem industries." No linkage of relief or continuation thereof to a 
realistic,|ndustry-proposed and Government-monitored plan for in 
dustrial ̂ adjustment exists. I think this is something that you were 
discussing* earlier with the previous witnesses. And I might add 
that as a former government official who spent 13 years in this 
area, my experience is that the consideration of the ability of an 
industry to adjust in determining whether or not it shall get relief 
is minimal at best, and minimal because, as the Government wit 
nesses I think admitted, there are really no adequate facilities in 
the Government to make those determinations.

During recent years it has become fashionable in Washington to 
affirm one's commitment to open markets, while bemoaning the 
unfair trade practices of everyone else on the planet. The number 
and pattern of petitions filed under certain of these provk'ons is 
testimony to gradual conversion of these remedies into a playing 
field for industries seeking legal protectionism—with the Govern 
ment having lost control of the game.

I would like to quote what the 1983 Economic Report of the 
President had to say on this subject—I will not repeat the entire 
quote, but I believe that the underlined part, that is that "The 
belief that departures from free trade are automatically called for 
if other countries dp not play by the rules is a fallacy is a point 
that often gets lost in discussion of these issues. In fact I think the
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President made a statement about this yesterday when he said that 
we are all in the same boat and just because the other fellow 
shoots a hole in it, we do not improve the situation by shooting a 
second hole in it, all that does is get us wet. That has been the atti 
tude of the Government and the Congress on the question of fair 
and unfair trade practice remedies.

When the Government is unable to control its intervention it is 
unable to carry out any strategic purpose.

The risks discussed in the President's report have in fact become 
reality. Do we need even question the permanency of protection? 
What could be more institutionalized than the system for restrict 
ing textile imports, here and around the world.

As for the cycle of retaliation mentioned in the President's 
report, we note that according to the Deputy Assistant Secretary of 
Comrr-si-e for Import Administration, it is well underway. That of 
ficial '? Cv~d in the March 7, 1983, edition of Washington Tariff 
and T';aa<, ' -fitter as warning that U.S. firms should be alert to the 
increasing possibility that their business overseas could become tar 
gets of countervailing and dumping actions brought by foreign com 
petitors. In meeting with the President's Export Council Subcom 
mittee on Trade Incentives, Deputy Assistant Secretary Gary Hor- 
lick warned that foreign governments, having learned their lesson 
from the United States' use of these provisions, are adopting simi 
lar provisions or resurrecting dormant ones. Chile, India, the Phil 
ippines, Spain, and Japan were specifically mentioned. We might 
add that Canada and the European Community have become very 
active antidumpers in the past decade, with U.S. exporters the 
principal target for their actions.

Obviously, the association is concerned wit# retaliatory actions 
against U.S. exporters or U.S. investment abroad—often the desti 
nation for U.S. exports. Those .who advocate unilateral action 
under U.S. law to resolve trade disputes like to completely ignore 
or at best minimize the potential serious consequences for our econ 
omy that can result from foreign retaliation. The fact is that 
almost all the growth in manufacturing employment in the United 
States hi recent years has been export-related, while between 25 
percent and 40 percent of our agricultural acreage is devoted to 
commodities which are exported. And while our merchandise trade 
balance has shown consistent deficits in recent years, due in large 
part to the increased cost of petroleum, our current account has 
been in rough balance as the result of our exports of services and 
the return on investment abroad. Thus, while complaints are 
many, the multilateral trading system continues to work for the 
United States and our stake in its survival is as large as ever.

Mr. Chairman, while we are critical of the present statutory 
scheme because of its unfairness, and for the other reasons we 
have enumerated, and most of all because it does not serve the na 
tional interest, the association has not come here today to advocate 
any quick fix for these obvious deficiencies in the law and its ad 
ministration. We believe that many of the problems which exist 
today do so because the Congress and the executive branch have 
failed to approach the management of international trade by the 
United States from a national interest perspective. On the con 
trary, Congress has tinkered with this provision or that based
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largely on constituent pressure and the relative negotiating posi 
tions of the two branches determined by the administration s will 
ingness to accept limitations on its flexibility in return for authori 
ty to engage in multilateral trade negotiations.

We think that it is time for this tinkering to stop. The executive 
branch and the appropriate committees of the Congress must to 
gether seek to develop a comprehensive statutory scheme, possibly 
including the reordering of the trade functions within the execu 
tive branch, which addresses the vital relationship between import 
relief and industrial adjustment in the mature American economy 
of the 1980's, which provides the U.S. Government with the means 
to achieve the objectives it believes to be in the overall economic 
interests of the United States, and which guarantees all parties to 
import-relief procedures the evenhanded and equitable treatment 
in the administration of the law to which they are entitled under 
our system.

We, therefore, urge that this committee take steps to set in 
motion such a joint congressional-executive branch analysis, w ith a 
view toward the development of a cohesive and rational approach 
to the dynamic interaction between the United States and the 
world economies.

AAEI stands ready to actively participate in such an effort.
Thank you, Mr. Chairman.
Chairman GIBBONS. What do you know about the proposal that 

the President has made to merge USTR and Commerce?
Mr. SUCHMAN. Only what I read in the papers.
Chairman GIBBONS. What is your opinion of it?
Mr. SUCHMAN. I will be glad to give you my opinion. I want to 

stress that it is mine and not the association's. You may recall that 
I testified before this subcommittee a couple of years ago when re 
organization plan No. 3 was before the Congress, urging that it not 
be approved. I did not think that the Commerce Department was the 
appropriate situs for the administration of the unfair trade-practice 
remedies. I had the pleasure or displeasure of administering those 
statutes for several years while in the Treasury Department.

Chairman GIBBONS. I recall.
Mr. SUCHMAN. I think that many of the problems that we fore 

saw at that time have been borne out. The creation of a coequal 
branch, coequal department with STR in the conduct of trade 
policy has created great problems. I think that the proposed solu 
tion, as far as I understand it, is not going to better the situation. I 
do support the idea of a single trade agency. I do not think, howev 
er, that the idea of building it out of the present Commerce Depart 
ment is the way to go. Certainly there are certain parts of that De 
partment which would need to be included in a new entity.

Chairman GIBBONS. Still, your personal opinion. Why do you not 
think Commerce should do this?

Mr. SUCHMAN. Well, for one thing, as I understand it, many of 
the parts of the Commerce Department which would be included in 
the new entity are not involved in trade. They are involved in var 
ious aspects of monitoring the domestic economy and domestic in 
dustry. I think it is vital that a trade agency be an honest broker, 
that it fill the gap between domestic interests and foreign economic 
policy interests. I do not think an agency which continues to by
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and large represent domestic industry interests should also be the 
trade agency. So, if you create one, you have to leave a Commerce 
Department somewhere.

I do not think that—I think the strength of USTR has always 
been that it has played the role of honest broker between compet 
ing domestic interests and foreign interests. I do not think it can 
play that role if it is also supposed to be the spokesman in Wash 
ington for domestic industry. I also think that a lean, mean agency, 
I think, as Senator Roth has characterized it, will do a better job in 
this area than one that includes 17,000 or 18,000 people. I do not 
think that is necessary in this area.

Chairman GIBBONS. The administration bill as it has been de 
scribed to me is the Roth bill with some modifications that have 
not been specified. Would not a lean, mean agency really just have 
all the employees out of Commerce, if they are going to get rid of 
Commerce? What you are saying is, they will keep Commerce. I do 
not know whether the Roth bill has been compromised or whether 
the President's program has been compromised. I am trying to find 
out. You have had a lot of experience, and I am trying to get the 
picture.

Mr. SUCHMAN. It is hard to talk about this because we have not 
seen specifically what the administration proposes, but my under 
standing of it is tha* it would include almost all of the Commerce 
Department aside from NOAA, and that means all of the parts of 
Commerce which monitor domestic industries, which were de 
scribed earlier by a previous witness, general economic analysis, 
the Bureau of the Census. I do not really think that a trade agency 
needs all that, and I think that if you included it, the new agency 
would really be the Commerce Department with a new name. I be 
lieve any new agency should be built around USTR rather than 
around the U.S. Commerce Department.

Chairman GIBBONS. Well, the problem about building it around 
USTR is that it makes the White House look awful heavy as far as 
staff is concerned, and that has always been a political problem. 
All the Presidents lie about how much staff they have, anyway, be 
cause they borrow staff from all over the United States, and keep 
them down there under the guise that they are really not working 
for them, that they are really working for somebody else. And so, 
there is no truthful base of information as to how many people do 
work in the White House operation. But assuming that USTR, 
other than the chauffeurs, is one of the largest agencies in the 
White House staff, it looks to me like Mr. Baker just decided he 
wanted to get rid oi' some people around there, although most 
USTR people have never been in the White House and will never 
be in the White House, urless they go there for some reception or 
something. It just appears to me they have tried to clean up the 
table of organization down at the White House by throwing the 
USTR out. Maybe we just ought to keep the USTR and let it work 
for Congress.

Mr. SUCHMAN. Well, I think that the USTR over the years has 
performed valiantly in view of the burdens it has had to bear. One 
of the reasons why I support the idea of a new agency is that I 
think that it needs to have a better bureaucratic structure. It has 
always had to depend upon the other agencies for a lot of its sup-
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port, and with the emergence of the Commerce Department as a 
rival in the formulation of trade policy, I think it has found itself 
at a disadvantage. The other thing that has always concerned me is 
the lack of a cadre of career trade people in the U.S. Government. 
Having been one, I know that the only way to construct a career 
path in the U.S. Government in trade is to be ready to move be 
tween agencies, resign one position, look for another one—there 
really is no home in uit U.S. Government for trade bureaucrats, 
and that is one of the reasons why we do not approach negotiations 
with the same institutional memory that our trading partners dp.

Chairman GIBBONS. I find that to be very true. I find that, in 
these spasmodic negotiations, other countries tend to send the 
same people and we tend to send a lot of people who are just learn 
ing the names and where the restrooms are and things like that. 
They are good, but it takes some time to get a handle on the basic 
facts. It is no mean swipe at them individually, but you have got to 
have experience. You have to know what happened in the last ne 
gotiation and what the bargaining point is probably going to be 
before you can get started in it. It looks like we are embarked upon 
another round of furniture shuffling down there.

Thank you for your views.
Mr. SUCHMAN. Thank you, Mr. Chairman.
[The prepared statement of Gail T. Cumins follows:]

STATEMENT OF THE AMERICAN ASSOCIATION OF EXPORTERS AND IMPORTERS, PRESENT 
ED BY Ms. GAIL T. CUMINS, CHAIRMAN, AAEI TRADE RESTRICTIONS COMMITTEE
Mr. Chairman, the American Association of Exporters and Importers welcomes 

this opportunity to present its views to this Subcommittee on options to improve the 
trade remedy laws. My name is Gail T. Cumins. I am with the New York and Wash 
ington law firm of Sharretts, Paley, Carter and Blauvelt, and I am Chairman of the 
Trade Restrictions Committee of the Association.

The American Association of Exporters and Importers is a nationwide association, 
established in 1921, and has over 1,300 members involved in exporting from and im 
porting to the United States, as well as firms servicing the international trade com 
munity, including banks, insurance companies, shipping lines, brokers and law 
firms. It is the largest organization in the country representing members involved 
in international trade.

Because of the diverse nature of the association's membership, our remarks will 
be rather more general than specific in nature. However we believe this does not 
diminish from their value to this Subcommittee, given the fact that it is the mem 
bership of this organization—the American businessmen and corporations—and 
their employees who import and export for a living who are most directly and se 
verely impacted by the laws and practices under review today.

In our view, the U.S. statutory scheme, which has evolved for the imposition of 
import remedies, as presently administered is not working. It has been consistently 
attacked by spokesmen for domestic industries as providing insufficient protection. 
Various provisions have been challenged by our trading partners as inconsistent 
with our international obligations. The administration of these laws has absorbed 
ever increasing amounts of U.S. government resources—resources which remain in 
sufficient to the adequate administration of the laws as written—while there has 
been no identifiable benefit for the national interest. Meanwhile, both substantively 
and procedurally the legal structure which has been created has become ever more 
burdensome and arbitrary, denying importers equitable treatment, and consumers, 
and the U.S. economy as a whole, the benefits of open markets and free competition. 
One need only look to the present restrictions applicable to imports of apparel, steel 
and autos to appreciate the failure, thus far, of the various U.S. trade provisions 
and those administering them to deal with the underlying problems that have 
eroded the competitiveness of those industries.

The statutes affecting imports, the antidumping and countervailing duty laws, the 
escape clause provision (Section 201), Section 301, Section 337 and Section 406, have 
been amended from time to time in recent years in an ad hoc fashion by Congresses



1019

pressed by constituents to "do something about imports", aided and abetted by ad 
ministrations eager for authority to negotiate international agreements, and not ter 
ribly concerned whether the resulting import restraint laws make any sense. Ao a 
result they don't.

Among the provisions which make the least sen •? and cause the greatest burden 
on the parties concerned, and on government , 'sources, are the interlocutory 
appeal, and the administrative review procedures established by Title VII of the 
Tariff Act of 1930, as amended by the 1979 Trade Agreement Act. Along with the 
severe limitations on the authority of the government to seek negotiated solutions 
to trade conflicts, the unwillingness of the administering authority to grant a pre 
sumption of correctness to the use of generally accepted accounting principals in 
making price and cost comparisons, the arbitrary applications of high rates >--f esti 
mated duties, the increasing inability or unwillingness of the administering authori 
ty to disclose at the appropriate times to the parties how calculations have been 
made, and perhaps most grievously of all, the con Istent use of the information least 
favorable to import interests instead of the "bet information available", as pro 
vided for in Title VII (766(b)) of the Act, these pro .sions and practices have turned 
the antidumping and countervailing duty laws from their traditional role as remedi 
al instruments into punitive statutes designed to discourage trade with the United 
States.

The greatest failure of this statutory scheme is that no attempt has been made to 
mesh any of the provisions mentioned so that they can be used in a comprehensive 
way to improve the efficiency of the U.S. economy and to prevent indefinite protec 
tion to "problem industries". No linkage of relief or continuation thereof to a realis 
tic industry-proposed, and government-monitored plan for industrial adjustment 
exists.

During recent years it has become fashionable in Washington to affirm one's com 
mitment to open markets, while bemoaning the "unfair trade practices" of everyone 
else on the planet. The number and pattern of petitions filed under certain of these 
provisions is testimony to gradual conversion of these remedies into a playing field 
for industries seeking legal protectionism—with the government having lost control 
of the game.

I would like to quote what the 1983 Economic Report of the President had to say 
on this subject:

"Trade-distorting measures, whether they take the form of protection against im 
ports or the promotion of exports, hurt the country which adopts them as well as 
other countries, even when they are a response to foreign trade-distorting practices. 
If foreign governments limit imports from the United States and we respond in 
kind, the initial results will be further reductions in economic efficiency at home 
and higher domestic prices. If foreign governments subsidize exports, depressing 
world prices for U.S. products, a countersubsidy by the United States will depress 
prices still further. The belief that departures from free trade are automatically 
called for if other countries do not play by the rules is a fallacy.

"Intervention in international trade by the U.S. Government, even though costly 
to the U.S. economy in the short run, may, however, be justified if it serves the stra 
tegic purpose of increasing the cost of interventionist policies by foreign govern 
ments. Thus, there is a potential role for carefully targeted measures, explicitly 
temporary, aimed at convincing other countries to reduce their trade distortions.

"There are obvious risks in such a course of action. Instead of inducing other 
countries to move toward freer trade, U.S. pressure might set off a cycle of retali 
ation which would leave everyone worse off. There are also domestic political risks. 
Trade measures intended to be temporary may end up permanent and institutional 
ized".

When the government is unable to control its "intervention" it is unable to carry 
out any strategic purpose.

The risks discussed in the President's Report have in fact become reality. Do we 
need even question the permanency of protection? What could be more "institution 
alized" than the system for restricting textile imports, here and around the world.

As for the "cycle of retaliation" mentioned in the President's Report we note that 
according to the Deputy Assistant Secretary of Commerce for Import Administra- 
tion'it is well underway. That official is cited in the March 7, 1983 edition of Wash 
ington Tariff and Traae Letter as warning that U.S. firms should be alert to the 
increasing possibility that their business overseas could become targets of counter 
vailing and dumping actions brought by foreign competitors. In meeting with the 
President's Export Council Subcommittee on Trade Incentives Deputy Assistant Sec 
retary Gary Horlick warned that foreign governments, having learned their lesson 
from the U.S.'s use of these provisions, are adopting similar provisions or resurrect-
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ing dormant ones. Chile, India, the Philippines, Spain and Japan were specifically 
mentioned. We might add that Canada and the European Community have become 
very active "antidumpers" in the past decade, with U.S. exporters the principal tar 
gets for their actions.

Obviously, the Association is concerned with retaliatory action against U.S. ex 
porters or U.S. investment abroad (often the destination for U.S. exports). Those 
who advocate unilateral action under U.S. law to "resolve" trade disputes like to 
completely ignore or at best minimize the potential serious consequ?nces for our 
economy that can result from foreign retaliation. The fact is that almost all the 
growtn in manufacturing employment in the United States in recent years has been 
export related, while between 25% and 40% of our agricultural acreage is devoted 
to commodities which are exported. And while our merchandise trade balance has 
shown consistent deficits in recent years, due in large part to the increased cost of 
petroleum, our current account has been in rough balance as the result of our ex 
ports of services and the return on investment abroad. Thus while complaints are 
many, the multilateral trading system continues to work for the United States and 
our stake in its survival is as large as ever.

Mr. Chairman, while we are critical of the present statutory scheme because of its 
unfairness, and for the other reasons we have enumerated, and most of all because 
it does not serve the national interest, the Association has not come here today to 
advocate any quick fix for these obvious deficiencies in the law and its administra 
tion. We believe that many of the problems which exist today do so because the Con 
gress and the Executive Branch have failed to approach the management of interna 
tional trade by the United States from a national interest perspective. On the con 
trary Congress has tinkered with this provision ^r that based largely on constituent 
pressure and the relative negotiating positions of the two branches determined by 
the administration's willingness to accept limitations on its flexibility in return for 
authority to engage in multilateral trade negotiations.

We think that it is time for this tinkering to stop. The Executive Branch and the 
appropriate committees of the Congress must together seek to develop a comprehen 
sive statutory scheme (possibly including the reordering of the trade functions 
within the Executive Branch) which addresses the vital relationship between import 
relief and industrial adjustment in the mature American economy of the 1980's, 
which provides the United States Government with the means to achieve the objec 
tives it believes to be in the overall economic interests of the United States, and 
which guarantees all parties to import relief procedures the even-handed and equi 
table treatment in the administration of the law to which they are entitled under 
our system.

We therefore urge that this Committee take steps to set in motion such a joint 
Congressional-Executive Branch analysis, with a view toward the development of a 
cohesive and rational approach to the dynamic interaction between the U.S. and the 
world economies.

AAEI stands ready to actively participate in such an effort.
Chairman GIBBONS. Mr. Heron.
STATEMENT OF JULIAN B. HERON, JR., HERON, BURCHETTE, 

RUCKERT & ROTHWELL, WASHINGTON, D.C.
Mr. HERON. Thank you, Mr. Chairman. My name is Julian 

Heron. I am testifying in my individual capacity and not as a 
member of the Agricultural Policy Advisory Committee nor as 
chairman of the U.S. Agricultural Export Development Council. I 
appreciate the opportunity to appear before you. Today when 
unfair trade practices are threatening the economic survival of 
U.S. industries, the United States must have strong and effective 
mechanisms for counteracting this threat and defending our eco 
nomic interests in the international marketplace.

Strength and efficiency are particularly vital to the section 301 
and international dispute-settlement procedures, which will be ,the 
focus of this statement. These procedures are the private sector's 
principal means of relief against export-oriented trade restrictions. 
Moreover, they are trade remedies that must be pursued by the 
U.S. Government alone. The private sector is not authorized to
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bring an action before the GATT or to retaliate against unfair for 
eign-trading practices. Only our Government can do this.

As the guardian of U.S. trading rights, our Government must be 
prepared to act swiftly and aggressively to protect domestic inter 
ests. Nowhere is this more necessary than in the agricultural 
sector, where trade in perishables and annual crops cannot be put 
on indefinite hold while trade concerns are debated and redebated 
by an interagency committee.

Today, 301 petitions are being filed with growing frequency. To 
Ambassador Brock's credit, more cases are being taken to the 
GATT than ever before. This is as it should be.

However, through the growing use of section 301 and interna 
tional dispute settlement, certain procedural and institutional 
problems have become apparent. These problems should be consid 
ered by your subcommittee in its efforts to improve our trade 
remedy laws. These problems can be categorized, for ease of discus 
sion, in two groups: Those relating to the acceptance of the 301 pe 
tition, and those connected with the timing and method of prosecu 
tion of a 301 action.

At the petition stage, Government biases and unwieldy procedur 
al requirements discourage the private sector from seeking 301 
relief as often as is necessary. They also interfere with sound Gov 
ernment decisionmaking on matters of trade relief.

As a threshold problem, the interagency 301 Committee views 
section 301 and international dispute settlement procedures as un 
diplomatic and hostile actions to be pursued with maximum cau 
tion. Section 301 and dispute settlement are the established meth 
ods of settling trade disputes and should be readily used. Any 
resistance in this regard is an obvious disservice to U.S. industry. 
Equally important, it is a disservice to the international trading 
system. The United States cannot expect adherence to the princi 
ples of free trade if it does not rapidly and forcefully challenge vio 
lations of these principles. The burden of proving proper action 
should be on the country against which the complaint is made, 
rather than on the U.S. citizen raising the complaint.

Perhaps reflecting their predisposition against aggressive-dispute 
settlement, the Section 301 Committee has developed a practice of 
imposing burdensome procedural requirements on all 301 petition 
ers. These requirements are one of the key areas demanding atten 
tion by this committee. Since the petition procedures serve to un 
derscore a number of unfortunate weaknesses in the 301 process, 
they will be discussed in some detail, including a look at the prob 
lems associated with them and recommended changes.

The current requirements being placed on a 301 petitioner spring 
from a perception that a decision on whether or not to pursue 301 
and dispul<- settlement should be based strictly on legal merit. This 
legalistic mentality is unrealistic and unproductive. While trade 
complaints should not be frivolous, they need not be restricted to 
open-and-shut legal cases.

It should be remembered that most trade disputes pursued under 
301 and dispute settlement are ultimately resolved through politi 
cal negotiations, not through persuasive presentations of trade law. 
As an example, in 1976 the U.S. soybean processing industry pre 
pared to file a section 301 case against Brazil, seeking relief from
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certain export subsidy programs. Through a joint, cooperative 
effort at the highest levels of our Government, the United States 
was able to negotiate a withdrawal of the Brazilian programs with 
out proceeding to formal dispute settlement. The record of past SOI 
complaints shows many similar negotiated settlements.

Even for those trade cases that are brought before a dispute set 
tlement panel, the outcome may depend primarily upon the degree 
to which the participating countries are able to work through polit 
ical channels to gain support for their respective positions among 
the GATT membership. This was illustrated in the United States' 
1979 GATT complaint against Spain's domestic consumption quota 
on soybean oil. There, the GATT panel charged with reviewing the 
complaint issued recommendations unfavorable to the United 
States. Because U.S. negotiators were able to enlist the support of 
approximately 20 countries to oppose the adoption of the recom 
mendations by the GATT Council, the panel's report was never for 
mally accepted. This result demonstrates the importance that poli 
tics play in GATT proceedings.

Despite this reality, petitioners are being required to prove their 
legal and economic case—and more—at the petition stage. The pe 
titioner must provide, among other things, a complete description 
of each foreign trade practice raised in the petition, a detailed legal 
discussion of all rights and remedies, and, most unfortunate of all, 
a demonstration that the petitioner is sustaining clear injury as a 
direct result of such trade practices. These requirements exceed the 
Government's delegated authority under section 301 and simply 
represent bad policy. We do not believe that Congress requires 
these impediments.

Our domestic statute calls for an interested party requesting sec 
tion 801 relief to "[set] forth allegations in support of the request." 
Nothing more than allegations is required. By insisting that the pe 
titioner fully substantiate his complaint at the petition stage, the 
Government has gone beyond the statutory standard and created 
law of its own. Let us remember that the petition itself is of no im 
portance other than to trigger the procedures involved. Once the 
petition is accepted, the Government proceeds as it pleases, and 
this is the way it should be. The petition then has no further use or 
effect.

It has been argued by some in the Government that a detailed 
petition is necessary, given the requirement under 19 U.S.C., sec 
tion 2413, that the United States notify the concerned foreign gov 
ernment and request consultations regarding the issues raised in 
the 301 petition on the very day the petition is accepted. This is not 
a compelling argument, since notifications typically provide noth 
ing more than bare allegations to the foreign government. More 
over, when the required consultations occur, they can take any 
form, including mere informational discussions.

In addition to having no statutory justification, the requirement 
that all trade complaints be substantiated fully at the petition 
stage cannot be defended as sound policy. The practice is contrary 
to the interests of both private industry and the U.S. Government, 
particularly in its insistence that the petitioner demonstrate 
damage and causation with respect to the challenged practices. 
This practice also tends to increase the legal expenses involved.
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Procedures for trade relief are of questionable value to private 
industry if they cannot be used until damage has occurred, since 
international dispute settlement procedures do not provide for re 
muneration. Once serious loss is sustained, that loss is irreparable. 
This is especially true in the case of agriculture, where trade in 
seasonal crops can be lost almost entirely if relief is not provided at 
the first threat of damage. GATT should :iot be allowed to become 
a probate court for deceased industries. As an example, in the 
United States' canned fruit and raisin case, U.S. raisin exports to 
the EEC dropped by 71 percent in just 1 year following the intro 
duction of EEC subsidies.

By demanding complete evidence of damage, the United States 
puts itself in the unfortunate posture of establishing a presumption 
against the rights of U.S. industry in favor of foreign competitors. 
Our industries cannot be adequately protected unless this presump 
tion is reversed. If the private sector, which can best predict 
market forces, petitions for trade relief against an unfair foreign 
practice, the U.S. Government should be more willing to presume 
the logical adverse consequences of that practice, not only for pur 
poses of the petition, but throughout the 301 process. Moreover, ad 
verse consequences should not be restrictively defined as a clear 
showing of damage. Anticipatory injury, the creation of uncertain 
ty on the world market, unrealized market potential, and other 
market conditions that cannot be displayed with statistical tabula 
tions all restrict or threaten to restrict domestic earnings and 
should be sufficient for 301 relief.

Like the private sector, the Government does not stand to benefit 
from a policy that requires 301 determinations to be made on the 
basis of a petition alone. It cannot make an informed trade policy 
decision until after a full investigation—including a hearing, if re 
quested—is completed. In many instances, the petitioner cannot de 
velop his full case at the petition stage. Assistance and cooperation 
is needed from the relevant Federal agencies involved in the 301 
process. Only through this close partnership effort can the merits 
of a trade complaint be fairly and accurately judged.

An outstanding example of such a partnership approach can be 
seen in the Foreign Agricultural Service. FAS has a long tradition 
of working closely with the agricultural sector to develop all neces 
sary information on marketing opportunities and barriers. As an 
important side note, the Government should not consider diluting 
this partnership by placing FAS under the jurisdiction of any pro 
posed Department of Trade.

Section 305, which allows the petitioner to obtain information in 
advance of a 301 action, is an unacceptable alternative procedure 
when serious trade loss is threatened. It typically is a means of ob 
taining only superficial information and is not administered with 
any sense of urgency. This is primarily because the Government is 
not required under section 305 to act affirmatively to resolve the 
trade problem raised in the request. A full section 301 investigation 
provides both the Government and the private sector with a better 
means of developing a complaint upon which to proceed.

For these reasons, it should be explicitly required by statute that 
the acceptance or rejection of the 301 petition be withheld until 
after an investigation and hearing are conducted on the matter.
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The petition itself should be treated as nothing more than a device 
to trigger the investigative process. During the investigation, the 
agencies participating on the 301 committee should be charged 
with assisting the petitioner in every way possible to gather infor 
mation on the trade practices raised in the petition, the effects of 
such practices, and all rights and remedies that might be available 
to the petitioner. Such a system, unlike the one now in place, 
would promote common direction and cooperation between the 
entire Federal Government and the private sector on matters of 
trade relief. At the close of this process, the petitioner should be 
required to provide the Government with a more detailed submis 
sion summarizing the results of the investigation and substantiat 
ing the complaints made in the petition.

If, based on the investigation and the petitioner's submission, the 
Government cannot find adequate grounds upon which to proceed, 
then the petition can be rejected. But the mere absence of statisti 
cal damage should not be deemed a sufficient basis for rejection. 
Clear statutory direction in this regard may be necessary.

To remove the alleged problem of having adequate information 
to notify foreign countries early of a 301 complaint, the notification 
and consultation requirement should be delayed until after the in 
vestigation is completed. This should satisfy any Government con 
cern about proceeding in international dispute settlement with 
maximum certainty and specificity.

The petition acceptance process is only one of the difficult areas 
associated with obtaining trade relief under section 301.

Within the United States, the prosecution of a 301 action is 
weakened by the same mentality that affects the acceptance of a 
301 petition. Because certain agencies represented on the 301 com 
mittee have viewed dispute settlement as a hostile act, it is difficult 
for our Government to unify in a forceful pursuit of trade relief. 
Ambassador Brock has greatly improved this, but more improve 
ment is necessary.

A few examples will serve well. In 1969, under the predecessor to 
section 301, section 252 of the Trade Expansion Act of 1962, the 
citrus industry petitioned for trade relief against EEC preferential 
import duties on citrus from certain Mediterranean countries. In 
1976, the petition was refiled under section 301. It was not until 
1981, 12 years after the date of the initial petition, that the 301 
committee agreed to pursue dispute settlement under the GATT. 
Similarly, in the United States wheat flour case, the 301 petition 
was filed in 1975; following 6 years of unsuccessful bilateral discus 
sions, the Government finally decided to invoke the dispute settle 
ment provisions of the subsidies code to challenge EEC export sub 
sidies on wheat flour.

These delays allow our foreign competitors to question the 
United States' commitment to protecting its trading interests. 
When U.S. commitment is questioned, our leverage at the negotiat 
ing table is weakened. If there is disunity within the Government 
this can be cured by congressional oversight of all 301 and dispute 
settlement actions.

The Government must be held closely accountable to this com 
mittee and other Members of Congress for progress made and 
action intended in pending 301 cases. In each case, Congress rr 'st
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insist upon a strong national commitment to protecting trade 
rights and interests forcefully through established dispute settle 
ment procedures.

But the problems in prosecuting a 301 action are not caused by 
the United States alone. For different reasons, our foreign trading 
partners participating in trading complaints by the United States 
have also shown little commitment to formal dispute settlement. 
Their intransigence, combined with institutional shortcomings, 
have cast some doubt on the value of pursuing these procedures at 
all.

In the United States wheat flour case, for example, the estab 
lished time limitations for dispute settlement under the Subsidies 
Code were repeatedly 'gnored by the EEC as well as the panel re 
viewing the case. The recently released panel report was a year 
overdue.

This committee knows that the United States made a number of 
significant concessions during the Tokyo round—including the ad 
dition of an injury standard in the U.S. countervailing duty laws— 
with the understanding that the subsidies code would establish 
stricter standards and procedures for dispute settlement. Whether 
this will occur remains in doubt.

The United States' canned fruit and raisin case has also suffered 
from procedural delay. At the panel hearing stage, delays occurred 
to accommodate the EEC's summer vacation. Late in the hearing 
process, one of the panelists was recalled from Geneva as a matter 
of routine practice, requiring a new panel member to be selected 
and briefed. Although these delays may seem insignificant, they 
have allowed the subsidies being challenged to continue into a new 
crop year, meaning substantial additional loss to the U.S. indus 
tries.

Even if a case successfully completes the panel hearing process, 
there are no assurances that other GATT members will adhere to 
the ruling, or that a meaningful panel report will even be issued. 
The recent wheat flour report, which failed to reach a legal conclu 
sion, has reinforced this concern.

GATT trade laws and enforcement machinery are not being seri 
ously followed by the EEC and other trading partners defending 
U.S. complaints because there is no political will to do so. The Eu 
ropeans and other foreign countries using unfair trade practices 
simply have no incentive to alter the status quo while they are cap 
turing world markets.

For this reason, a multilateral effort to renegotiate the trade 
rules and dispute settlement procedures may not help until other 
changes occur. The GATT Ministerial meeting at the end of last 
year suggests that such an agreement may not be possible at all.

Our foreign trading partners will only renew their commitment 
to fair and effective GATT principles and procedures when it is in 
their interest to do so. This will only come about if the United 
States takes strong, affirmative action to recapture markets lost 
due to unfair trade practices. By taking such action, the United 
States can demonstrate to our trading partners that it is far better 
to conduct trade on the basis of fair competition than on the size of 
one's Treasury.

22-516 0—83——32
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The administration's blended credit program and sale of wheat 
flour to Egypt are a step in the right direction. Additional price 
and credit measures must be provided to convince the EEC and 
other trading partners to recommit themselves to the GATT.

This course of action is essential if the GATT is to be restored as 
a strong and effective mechanism for regulating trade. Without 
such a mechanism, international commerce will be conducted 
solely on the basis of self-interested national regulation, and retali 
atory action. This will ultimately lead to a sharp and chaotic re 
striction in the overall level of international trade.

It is in the mutual interest of the United States and all its for 
eign competitors to have a solid international trade framework 
that can rise above parochial concerns in order to discipline and 
balance trade interests. Several changes, including those described 
above and undoubtedly many others, will need to be made in both 
the domestic and international arenas if such a framework is to be 
achieved. This committee is to be applauded for its leadership in 
beginning the process of evaluation and change.

Thank you, Mr. Chairman.
Chairman GIBBONS. I want to applaud you for your well-reasoned 

statement. You have given us a number of good suggestions and 
good challenges.

I want to go into the section 301 process in great detail, but 
before I do that I want to try to get the unfair trade practices, the 
countervailing and antidumping laws, straightened out if we can, 
because I think it will create some pressure, if we do, to get some 
other things done in the international arena. Maybe later on this 
year we will go into the section 301 practices. I would say to the 
staff, it may be helpful if sometime we have some panels where we 
mix Government and private witnesses so we can develop some 
sort of a debate or dialog between people who are pretty used to 
working with each other and perhaps get some of this stuff out on 
the table.

Bill, do you have a question?
Mr. FRENZEL. I was wondering what cases has your firm been in 

volved with, which of these are 301's?
Mr. HERON. We brought the first citrus case under section 252, 

the first case filed under the statute. There were only three filed 
under the statute, and we brought two of them. The second was a 
similar case involving citrus when the European Community en 
larged to include England, Ireland, and Denmark. Under section 
301, the same citrus case was refiled. We prepared to file the soy 
bean case referred to in the testimony against Brazil, and that was 
resolved. We brought the canned peach, pear, and fruit cocktail 
case against the EC minimum import price which was successfully 
resolved through the GATT process and negotiation. We filed the 
wheat flour case, which is still being resolved in GATT. We have 
recently filed a major landmark case on behalf of soybean oil and 
meal against numerous countries throughout the world, and their 
subsidy practices, and that case is still pending. The 45-day period 
there comes up on May 23.

I am trying to remember if I have left out one, but we have been 
involved on the sides—there was one against Taiwan where we 
moved to intervene on some commodities that were not part of the
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original complaint. And we have been involved in numerous sec 
tion 305 requests for information.

Mr. FRENZEL. Thank you.
Chairman GIBBONS. Thank you very much.
Mr. HERON. Thank you.
Chairman GIBBONS. The National Soybean Processors Associ 

ation. Mr. Hauck.
STATEMENT OF TOM HAMMER, ON BEHALF OF SHELDON HAUCK, 

PRESIDENT, NATIONAL SOYBEAN PROCESSORS ASSOCIATION
Mr. HAMMER. Mr. Chairman, my name is Tom Hammer. I am 

appearing here on behalf of Sheldon Hauck, the president of the 
National Soybean Processors Association, who as a result of some 
of the juggling of these hearings——

Chairman GIBBONS. I apologize again for that.
Mr. HAMMER. I am also with the firm of Heron, Burchette, Ruck- 

ert, and Rothwell. I am not a lawyer, I am serving as a Govern 
ment relations adviser.

Before joining the firm, I served as Deputy Under Secretary at 
the Department of Agriculture for International Trade. If I may, I 
have a very short statement by the NSPA group, and I would like 
to read it. It is a ^ery short statement.

At the outset, NSPA would like to commend the entire commit 
tee for its efforts to improve our domestic and international trade 
remedies. Forceful, efficient trade relief is essential to the contin 
ued growth and strength of U.S. industries. No industry is more 
painfully aware of this than the soybean industry.

Less than 1 month ago, NSPA filed with the Office of the U.S. 
Trade Representative a landmark agricultural section 301 petition. 
In the petition, NSPA requests relief on a worldwide basis, chal 
lenging the trade practices of several countries. The broad reach of 
our petition distinguishes it from other past or pending 301 com 
plaints. The petition is global in scope because our trade concerns 
are pervasive, and trade relief, to be effective, must be styled ac 
cordingly.

Mr. Chairman, the U.S. soybean processing industry is heavily 
dependent upon international trade for its economic survival. In 
the most recent marketing year, the industry exported $1.3 billion 
of soybean meal and $0.4 billion of soybean oil. These quantities 
are significant, but they are far below our potential.

Traditionally, the United States was the primary supplier of soy 
bean meal and oil to the world's importing countries. During 
recent years, however, the U.S. industry has lost a significant 
share of the international soybean meal and soybean oil market, 
such that it is now reduced to being what we call a residual suppli 
er. This means that our soybean processing industry suppliep only 
that residual demand that is not satisfied first by foreign suppliers.

Between 1973-74 and 1981-82, the U.S. share of world soybean 
meal experts dropped almost 40 percent, falling from 78 percent to 
40 percent. During the same period, the U.S. share of the world's 
soybean oil trade declined from 70 percent to 31 percent. All must 
agree that these are dramatic losses.
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In sharp contrast, during the same period, Brazil's share of world 
soybean meal exports more than doubled, from 22 percent to 52 
percent, while its share of soybean oil exports jumped from negligi 
ble to 28 percent. Argentina's share of the world soybean meal 
trade during this time rose from negligible to 5 percent, while 
Spain's share of world soybean oil exports leaped from negligible to 
18 percent. Other countries have experienced similar increases.

The primary reason, we believe, for the severe loss in the U.S. 
soyean processors' world-trade share and the corresponding in 
crease in the world trade shares of other foreign suppliers is clear: 
our trading partners throughout the world have engaged in unfair 
trade practices that confer sizable benefits to local oilseed proces 
sors to the serious detriment of the U.S. industry. Such practices 
individually may have been disruptive to U.S. trade; taken togeth 
er, they have been devastating. Absent these unfair practices, U.S. 
soybean processors—located in the midst of the largest supply of 
soybeans in the world and served by the world's most efficient 
plant, transportation, and exporting systems—would have, we are 
certain, remained preeminent as a world supplier of processed soy 
bean products.

The trade restrictive activities facing our industry come in all va 
rieties, ranging from export subsidies to production subsidies to 
quantitative restrictions. Among the major offending countries 
which are named in our petition are Argentina, Brazil, Canada, 
Malaysia, Portugal, and Spain.

Understanding the major causes of our deteriorating trade posi 
tion has made the industry's choice a simple one. It can fight to 
remove the foreign trade practices that are preventing it from real 
izing its inherent economic potential, or it can succumb to a long- 
term period of decline. The industry's choice of course is to fight.

Since a commercial exporter cannot directly challenge the trade 
restrictive actions of a foreign country, NSPA must look to the U.S. 
Government to act on its behalf. The established vehicles for ob 
taining such assistance are limited. Indeed, *he only trade remedy 
procedure available for requesting export-oriented relief is section 
301.

It is against this backdrop that NSPA prepard and filed its 301 
petition. The petition asks that the United States take all neces 
sary and feasible steps to obtain the removal of foreign trade dis 
torting practices so that U.S. soybean processors may compete 
fairly in the international market.

Although the request is straightforward, some in the Govern 
ment may characterize the petition as too complicated or too broad- 
based. Unlike the traditional section 301 complaint, which address 
es a single trade practice by a single country, NSPA's petition com 
plains against several trade practices in several countries. Because 
our problems are worldwide, this broad approach is necessary. An 
isolated, single country or single practice pattern would not restore 
the fair and open world trading conditions in the oilseeds complex 
that we critically need.

NSPA believes that the section 301 provisions and implementing 
regulations are sufficiently broad to cover global complaints. This 
is a necessary interpretation if U.S. tiade remedy laws are to have 
any meaning in our increasingly complex and integrated world
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trading system. Clear congressional direction may need to be pro 
vided to the Section 301 Committee in this regard.

Just as the traditional 301 approach will not work with our in 
dustry, neither will it suffice co use the typical methods of evaluat 
ing a 301 complaint. It has become the practice of our Government 
to accept or reject a complaint based strictly on its "GATT-abili- 
ty"—that is, its legal merit under established GATT law. Legal 
merit under established GATT law has been interpreted by the 
interagency committee to mean whether or not a foreign govern 
ment has violated any obligation to the United States under the 
provision of an applicable trade agreement. This interpretation of 
section 301 is unduly restrictive and ultimately does a great dis 
service to U.S. industry. Under section 301, GATT dispute settle 
ment is only one alternative means of obtaining relief. The Presi 
dent is also authorized to act—bilaterally or unilaterally, if neces 
sary—when unfair trade practices are burdening U.S. commerce. 
Once this burden has been shown, as we believe it has been in our 
case, trade relief should be provided. Thus, section 301 envisions 
relief to affected industries where U.S. commerce is burdened or re 
stricted, whether or not a foreign government has violated the pro 
visions of an ambiguous internal trade agreement.

If the Government does not grant trade relief under these cir 
cumstances, the burdened industry is simply left without recourse. 
Surely the Congress never intended that this be allowed.

The petitioning industry is not the only victim if the Govern 
ment refuses to act on its behalf to eliminate burdensome trade re 
strictions. The labor force, the U.S. Treasury, and our entire eco 
nomic structure also suffer, especially in the agricultural sector.

These larger effects can be graphically demonstrated in our own 
industry. During the 1981-82 crop year, for example, if an addition 
al 7.7 million metric tons of soybeans had been processed in the 
United States instead of by unfairly competing foreign processors, 
and those products exported instead of the soybeans, the industry's 
capacity utilization would have been at an 85-percent level instead 
of at its actual 68.6 to 60 percent level we are currently experienc 
ing. The value added by that additional processing would have 
meant an increase in gross output of $6.9 billion, an increase in 
gross employment of 61,000 workers, an increase in personal 
income of $1.2 billion, and an increase in Federal income tax reve 
nue of $229 million. Thus, a failure by our Government to remove 
the trade practices that limit our industry's capacity effectively 
denies the United States' multibillion-dollar .benefits that are 
sorely needed in today's economic climate.

Congress created section 301 with strong, broad authority to 
defend the interests of U.S. industries, and the law should be used. 
If, in practice, the executive branch unnecessarily restricts 301 
relief to simple, crystal-clear GATT cases, Congress should inter 
cede to assure that our trade remedy laws more realistically ad 
dress and resolve the complex trade problems of the 1980s within 
the intent of the Trade Act of 1974.

To determine just how realistic and effective such laws are, we 
urge this committee to use NSPA's recently filed 301 petition as a 
textbook study. Examples of many, if not most, of the unfair trade 
practices facing U.S. agriculture today can be found in our petition.
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The way in which these very real problems are handled by our 
Government should be of great interest to this committee as it con 
siders the ways in which U.S. trade remedy laws can be improved.

To the industry, these issues are a matter of survival. Our soy 
bean processing plants are running far below profitable levels or in 
some cases are in temporary shutdown. The root of this problem, 
unfair competition, is beyond our control. lrf our trade remedy laws 
cannot provide us with the needed redress, then we will need to 
prepare ourselves for continued decline. I sincerely hope that we 
are not left with this outcome.

Mr. Chairman, this concludes the remarks of the National Soy 
bean Processors Association. I appreciate the opportunity to appear 
before you on their behalf, and we look forward to working with 
you in the up and coming months on your consideration of the 301 
remedy, and also as the 301 case moves through its bureaucratic 
endeavors.

Chairman GIBBONS. Mr. Hammer, you have a fine statement. 
First of all, I want to take you up on that offer to use your petition 
as sort of a casebook study of some of these unfair practices. I 
wonder if you v/ould drop off a copy of the petition at my office.

Mr. HAMMER. We would be happy to do this. I believe that we 
have delivered a number of those petitions already.

Chairman GIBBONS. That is fast. I have one right now.
Mr. HAMMER. Like I said——
Chairman GIBBONS. Can you tell me, what does Canada do, what 

does Malaysia do?
Mr. HAMMER. The practices that we are talking about in Canada, 

some of them have been in effect for a long time, and they have to 
do with tank car leasing and transportation subsidies that benefit 
the process or moving their product to points of export. Most re 
cently the problem that we encountered was a provincial problem 
where Alberta decided to apply a $40 per ton direct payment to the 
crushers, which we think is perhaps one of the most blatant forms 
of subsidy that we have encountered so far. To the credit of the 
U.S. Government, once they received a draft of the proposed 301 
that we have been working with USTR very closely on, they were 
in contact with the Canadian Government, the national govern 
ment, who is very distressed by Alberta's programs, and we believe 
that we have some sort of tentative assurance that Alberta may 
stop that program. However, it is still in effect as of this date, and 
what we are hoping to get from the filing of this petition is an 
agreement that it will be terminated once and for all.

Malaysia is a different situation. It has to do with palm oil. The 
primary problem that we ha^e encountered there is that they have 
differential export duties, keeping the crude palm oil a higher 
export duty on it, thereby encouraging the processing of the crude 
at home, giving an extra incentive, and we have been able to calcu 
late this—Argentina and Brazil do it on soybean seeds and we have 
been able to calculate a subsidy effect in terms of the incentive and 
profit margin that the crushers get. If duties are made the same on 
both refined and raw products, then the benefit of keeping that 
product at home as a pool and resource for the domestic industry 
to use then takes away the subsidy effect that the processors get.
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We can provide this committee with some interesting calculations 
on just what advantage that provides to industries that allow this.

Chairman GIBBONS. Is that in your brief or your petition?
Mr. HAMMER. The reference to the differential export duties is 

there. We have been refining since the petition was filed much of 
our economic data. We have been working with USTR and USDA, 
but the chart that we have about the subsidy effect of these differ 
ential export duties has just been prepared recently. It uses some 
real-life examples.

Chairman GIBBONS. I would like to see that, because I am going 
to be meeting with the Malaysians.

Mr. HAMMER. We have attach^ reports that suggest the differen- 
tal export subsidies are a form of industrial targeting. The reports 
that we have from Malaysia, the indications are it was done to do 
what we described, to give an incentive, a positive incentive to be 
exporting the processed products rather than the crude palm oil. 
But that problem—we have lost for example half of the Indian 
market. At one time we developed through Public Law 408 all the 
Indian vegetable market. We taught the Indians all the aspects of 
it. It is a major market, and we now serve none of it. It has gone 50 
percent to Brazil in soybean oil and 50 percent to Malaysia, and we 
are not in the market any more after years of U.S. Government in 
vestment in that market.

Chairman GIBBONS. Mr. Frenzel.
Mr. FRENZEL. You say that your distress is due totally to unfair 

practices by other countries. Did you not get started down the road 
to distress by the oilseed embargo?

Mr. HAMMER. Mr. Frenzel, there can be no denying that the em 
bargo by the United States on oilseeds gave a great incentive to the 
Brazilians and others to move into that area. We have created a 
time linfi—we do not have in this material, but in our preparation 
for the case, from 1965 until present, and it cannot be denied that 
that had an impact, but the fact that the price levels and the 
crushing margins by our competitors are so much more advanta 
geous than ours are leads us to believe that in large part it is be 
cause of government benefits that are being bestowed upon the 
processors.

Mr. FRENZEL. We will take a look at your report and see if we 
can come to the same conclusion. It is alleged, however, that that 
embargo did not do us any good, and of course we have a little 
problem of East-West trade. I am told that the Russians entering 
soybean orders specify that it will not be of American origin; is 
that correct?

Mr. HAMMER. I am not involved in the ordertaking for the indus 
try. I know from my experience as Deputy Under Secretary at the 
Department of Agriculture that we have had serious repercussions 
from that and it has affected the purchases of wheat, protein, corn. 
I would not be surprised if that is not the case. I do know that ne 
gotiations hopefully for restoring trade in those products will be 
undertaken in very short order.

Mr. FRENZEL. I would be anxious to look through your case, but I 
think there are other factors abroad in the world that have some 
thing to do with your situation except for these other ones. Your 
statement was very fierce. You are indicating that you want to
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take unilateral action even when there is not a showing of an 
unfair provision under the GATT. That would be quite a distinct 
policy change, would it not?

Mr. HAMMER. Let me make two statements about that. First, to 
your previous comment, we are not trying to portray in any sense 
of the petition that these are the only aspects that are going on in 
the international trade. We recognize that there are other factors 
taking place. On balance, however, we feel that these have been 
the major aspects that have moved this position of processing from 
the United States to other positions around the world to the point 
where we think we are now faced with perhaps many shutdowns in 
our industry.

Let me describe what we were saying. The 1974 act and the 301 
provisions provide broad-based opportunity to deal with our foreign 
trading partners. For example, there is some question that the dif 
ferential export duties are not something that expressly is prohibit 
ed in a narrow interpretation of GATT. We however can quantify 
the actual subsidy effect of these differential export duties. We can 
show you statements by—that indicate that this was the purpose 
for which these programs were put in place in those various coun 
tries, and we think it unduly restrictive to only take a case if it is 
GATT-able or if it is winnable. We think that there are other alter 
natives, bilateral negotiations, expressions of concern of our trad 
ing partners that these are in fact impairing the ability of our in 
dustry to participate in the world trading system.

Mr. FRENZEL. I guess I do not disagree with that. I am a little 
nervous about taking unilateral action, particularly when your cli 
ents are the ones that are likely to be the purple-hearted casual 
ties.

Mr. HAMMER. Well, all I can say is they have to consider that, 
too, Mr. Frenzel. They have to—they will have to be the ones to 
make a business decision that affects themselves, and right now 
their concern is absent some form of relief and a partnership with 
the U.S. Government that their position in the international soy 
bean meal and soybean oil marketplace is severely in jeopardy at 
this point in time, and they do believe that many of the basic un 
derlying factors are out of their control.

Mr. FRENZEL. Thank you very much.
I yield back, Mr. Chairman.
Chairman GIBBONS. Some of these Brazilian practices look like 

our practices.
Mr. FRENZEL. That is the trouble.
Chairman GIBBONS. They have got a—
Mr. FRENZEL. It must be worse than I thought.
Chairman GIBBONS. They have got a rural credits program that 

looks like ours. Ours does not have a 45-percent interest rate, but I 
realize that is not much interest in Brazil, where inflation may run 
100 percent.

Mr. FRENZEL. That is a preferential rate.
Mr. HAMMER. In many cases we are discussing the magnitude of 

it and in many cases how it is applied.
Chairman GIBBONS. I will read it. I am glad that you have taken 

this action. Let us see where the chips fall.
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Mr. HAMMER. Thank you, Mr. Chairman. We feel really if you 
are suffering from trade problems and you do want the Govern 
ment to assist you in it the 301 process is really something that the 
industry felt strongly they should avail themselves of.

Chairman GIBBONS. I am glad you have done it. I think Mr. Fren- 
zel is right, most cf the problems began with ill-advised action in 
which we started embargoing oilseeds and then became a very un 
reliable supplier. Our actions on the pipeline and our actions in 
wheat and all those things are going to further undermine our 
reputation around the world as being an honest supplier. It is 
always amazing to me that we survive as well as we do when we 
look at all the mistakes we make.

Mr. HAMMER. If you could amend the 301 process so we could 
complain about embargoes, we will put that in as well.

Chairman GIBBONS. Thank you.
Harry Lamar, from Kensington, Md. That is an understatement. 

I hope you are not too embarrassed at how your students perform 
from time to time.

STATEMENT OF HAROLD T. LAMAR, KENSINGTON, MD.
Mr. LAMAR. My name is Harold T. Lamar.
Chairman GIBBONS. Hardly known to this committee.
Mr. LAMAR. I appreciate very much the opportunity to be here. It 

has been some 10 years, Mr. Chairman, since I sat before this com mittee——
Chairman GIBBONS. That long?
Mr. LAMAR. I have resisted the temptation to come back and 

advise the committee for 3 years now. I would like the record to 
show that.

It has been 10 years since I sat before the committee surrounded 
at that time by a number of administration witnesses. We were 
considering in markup what became the Trade Act of 1974.

Chairman GIBBONS. Yes.
Mr. LAMAR. I wasn't always in agreement then with what the ad 

ministration was proposing. One time you asked me, "Well, Harry, 
you keep saying the staff recommends this. The staff believes that. 
The staff disagrees. Who is the staff?"

Well, I looked, and there wasn't anyone around. I said, "Well, I 
guess it is me."

I am in the same position today. I am speaking on my own 
behalf.

The complaints of the business and labor communities about our 
trade statutes and the administration of them are very similar to 
those expressed 10 years ago. That they are the same does not 
make them any less serious, but we should recognize that many of 
the same issues were addressed in the Trade Act, and that should 
give you some perspective.

Very often the answer to these complaints is to do a better job in 
following the statutory policy in administering the trade statutes 
which are on the books.

For example, we have developed new terms or at least given new 
meaning to old terms in the discussion of trade policy in the last 2 
years. Much has been spoken of the need for reciprocity and the
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need to deal with targetting of U.S. markets by foreign govern 
ments and exporters.

In 1974, the concept of sectoral reciprocity in trade negotiations 
was only reluctantly accepted by our trade negotiators as language 
to get the 1974 act passed, but as basically an idea which wasn't 
needed. We have found that there is a much greater need to exam 
ine and respond to the ever-evolving competitive pressures on our 
basic producing industries, pressures which often do not represent 
conditions of comparative advantage nor are they intended to 
better allocate United States resources.

I mention this, Mr. Chairman, because I believe that an exami 
nation of the Trade Act of 1974, in the light of the proposals pend 
ing in the Congress, reveals that Congress has directed the Presi 
dent to act, and the President has all the authority he needs to act 
effectively against any unfair trade practice involving U.S. goods or 
services, or investment related to trade in goods or services.

The question of the effectiveness lies with the discretion of the 
President, his willingness to use the provisions, and the adequacy 
of the documentation of the cases brought by U.S. interests.

I have mentioned the Houdaille case in my prepared remarks. 
Events may have well overtaken my comments on the case, but I 
still think this question is valid—What stronger and firmer mes 
sage could the United States have sent our trading partners than 
that the United States will examine the alleged practices which are 
contrary to our own domestic law and limit tax advantages when 
imported products c*re introduced into the United States market 
under such practices as those identified in the Houdaille case.

The reaction and delay in this case is typical of the inability of 
U.S. Government agencies to make hard decisions when the deci 
sions involve import restrictions. I have long felt that the United 
States has allowed itself to be forced into a false sense of embar 
rassment about taking trade actions which are needed domestically 
and which are based on recognized rights in international trade 
law.

To belabor the point, when a domestic industry brings a case for 
import relief there is great wringing of hands on all sides. The 
Council of Economic Advisors suddenly becomes a great friend of 
the consumer.

The decision of whether to impose import restrictions is often 
judged primarily in terms of the cost of the import relief to the 
consumer, per worker in the affected industry. There is never any 
analysis of the cost of replacing the producing units, the compa 
nies, the working skills. These factors have costs, too; and in some 
industries their costs may be very high indeed.

This sense of moral alarm has always attached to possible action 
under our escape clause or import relief provisions. This ambiva 
lent attitude toward acting under article XIX of the GATT has 
been evident not only in the actions taken under the original 
escape clause, but in the various revisions which have been made 
in the criteria of the statute.

Having said this, 1 do not believe that section 201 of the Trade 
Act of 1974 needs extensive revision. However, I would like to sug 
gest at least three provisions where the substance of the law could
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be strengthened to address some of the problem areas mentioned in 
the subcommittee hearing notice.

All too often we fail to recognize the original intent of the import 
relief under article XIX of the GATT and under the escape clause. 
The intent was to provide relief to remedy a serious injury caused 
by increased imports.

In our free trade/protectionist dialog on import relief cases, we 
invariably seem to forget that the import relief is to be temporary, 
and its only reason for being considered is to remedy serious injury 
from imports.

In many cases we overlook the reason for taking the remedial 
action because each case is discussed in terms of the United States 
destroying the entire free trade system. The United States should 
not permit itself, domestically or internationally, to be drawn into 
a discussion of whether it has the right to take temporary action to 
remedy serious injury to a domestic industry caused by imports.

I believe if we expanded the concept behind section 201(b)(5) of 
the Trade Act of 1974 we could improve the effectiveness of the 
import relief provision. I refer to the requirement that the U.S. In 
ternational Trade Commission "for the purpose of assisting the 
President" in making his import relief determinations under sec 
tion 202 and 203 should investigate and report on "efforts made by 
firms and workers in the industry to compete more effectively with 
imports."

That says in another way what the purpose of the import relief 
provision is.

The Commission has done very little with the requirement. I also 
was a little astounded today to heir the representative of the 
USTR testify that they had been looking very closely at the plans 
of workers and firms involved in import relief cases to become 
more competitive during the period that the import relief is 
imposed.

I don't believe that, at least I have not been personally aware 
that such a consideration has been given to import relief cases, at 
least over the past 20 years.

I believe the ITC is in a poor position to recommend relief if it 
has no idea of what actions the firms and workers in the industry 
plan in order to salvage their operations and their jobs.

Moreover, the President may find it hard to muster concern for 
industries and workers who merely are requesting protection from 
imports with little notion of how they will compete after the tem 
porary import relief has ended.

I realize that this idea and approach is contained in legislation 
before the Congress. Senator Heinz has a bill, for example. I be 
lieve a much simpler approach than that contained in the Heinz 
bill would be sufficient.

I don't believe the import relief should be conditioned on workers 
and firms being required to provide a plan. I think a much softer 
approach could be effective. Raising the ITC preliminary injury 
finding to an art form could do violence to the import relief provi 
sions and accomplish very little.

If the whole question of import relief could begin with the ques 
tion of serious injury from imports and how the affected domestic
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producing groups can economically adjust to more effectively com 
pete, the whole purpose of import relief can be better served.

As I say, Mr. Chairman, I do not believe that the criteria for de 
fining serious injury or industry or the causal link between in 
creased imports and the injury need to be amended. My experience 
tells me that every time we have amended the criteria for injury, 
the results have been unpredictable.

What we have is consistent with the GATT and can provide the 
relief needed. I think that any secondary guessing by the President 
on injury questions because of failures of industries such as auto 
mobiles to convince the ITC of serious injury is an extremely ill- 
advised change in the law.

Mr. Chairman, the antidumping and countervailing duty statutes 
are far too technical for comment by those not following casework 
daily. However, I can't resist one or two comments.

The most costly investigations for all parties concerned are the 
cost or production investigations. It is not all that clear that relief 
under the antidumping provisions has improved in frequency or in 
quality since cost of production was placed ;.n the statute.

I think that with the benefit of hindsight, the cost of production 
amendments of the 1974 Act should have been given a lot more 
thought then forgotten.

A final thought, Mr. Chairman. I hope your effort to provide 
more effectiveness in the import relief statutes will not be caught 
up with yet another trade reorganization. I know you have asked 
questions about this before.

The last reorganization resulted in at least four rather than two 
agencies administering the antidumping and countervailing stat 
utes, with a lot of lip service but a somewhat compromised leader 
ship position for the U.S. Trade Representative.

There is a good deal of strength and institutional memory in the 
interagency trade organization. The institutional memory and ex 
perienced trade officials and negotiators are needed more and 
more.

While it has to be recognized that Congress cannot by statute 
decide whom the President will seek his advice from, the institu 
tion of the U.S. Trade Representative has given the Congress an ef 
fective voice in the development and administration of trade policy.

The balance that was struck in 1962 and strengthened in 1974 
between Congress and the executive branch would be seriously di 
minished by the one trade agency proposals.

I would only add, administration witnesses always point to all of 
the practices by the United States in discussing the unfair trade 
statutes. In particular, under the countervailing duties statute, 
they refer to all of the moneys that are spent by the Department of 
Defense or NASA, moneys which do give our industries a competi 
tive edge, whether it be in commercial aircraft or in all of the spin- 
offs from space research.

I think to represent this as part of the unfair trade practices pic 
ture is an erroneous depiction of what this country does as opposed 
to what other countries do. When the United States acted in the 
Michelin tire case, it did not act because the province in Canada 
was giving low cost loans and subsidizing a plant that was produc 
ing articles to be consumed in Canada.
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The United States took actions because the moneys were to sup 
port the export to the United States of 90 percent of the production 
of tires from that plant. I think there is a great deal of difference 
in the Government's expenditure of money for space and DOD, 
from the other types of subsidies that other countries extend to 
their industries to compete in world markets.

Thank you very much, Mr. Chairman.
[The prepared statement follows:]
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STATEMENT OF HAROLD T. LAMAR, KENSINGTON, MD.

Mr, Chairman, I appreciate very much the opportunity to appear 

before the Subcommittee on Trade of the Committee on Ways and Means. It is 

with a sense of deja vu that I approach testifying, it being some ten years 

since the Committee held similar hearings to consider recommendations to 

change domestic trade law in order to restore the confidence of the American 

business community in the government's willingness to deal with trade prob 

lems in a fair and balanced manner.

Obviously, the need to restore the confidence of the American 

business community in the efficacy and in the administration of U.S. trade 

law has returned. The amendments to the trade law of the 1974 Act and the 

great promise of GATT reform and new trading rules have not worked as had 

been hoped.

V/e have developed new terms or at least given nev. meaning to old 

terms in the discussion of trade policy of the last two years. Much as been 

spoken of the need for reciprocity and the need to deal with targetting of 

U.S. markets by foreign governments and axporters.

In 1974 the concept of sectoral reciprocity in trade neogtiations was only 

reluctantly accepted by our trade negotiators as language to get the 1974 

Act passed but as basically an idea which wasn't needed. We have found that 

there is a much greater need to examine and respond to the ever evolving 

competitive pressures on our basic producing industries, pressures which do 

not represent conditions cf comparative advantage nor are they intended to 

better allocate United States resources.

I mention this, Mr. Chairman, because I believe that an examina 

tion of the Trade Act of 1974, in the light of the proposals pending in the
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Congress, reveals that Congress has directed the President to act, and the 

President has all the authority he needs to act effectively against any 

unfair trade practice involving U.S. goods or services, or investment re 

lated to trade in goods or services. The question of the effectiveness lies 

with the discretion of the President, his willingness to use the provisions, 

and the adequacy of the documentation of the cases brought by U.S. inte 

rests.

Much has been said about sending our trading partner a message. 

It has been some time since so obvious a case for sending a messeage has 

been presented as exists in the Houdaille case. Certainly if section 103 of 

the 1971 Tax Act was proposed as a new piece of legislation most of us would 

reject it as inconsistent with both "good" trade law and "good" tax law. 

Nevertheless, it is on the statute books. The practices of the Government 

of Japan and of the cartelized Japanese machine tool producers are almost 

completely documented in terms of the issues addressed in the legislative 

history of the tax statute. With all the flexibility in the world the 

President can withhold the investment tax credit from the subject machine 

tool imports for such period of time as is necessary to obtain a response 

from the Japanese Government. What stronger and firmer message could the 

United States send than that the United States will examine the alleged 

practices which are contrary to our own domestic law and limit tax advan 

tages when imported products are introduced into the United States market 

under such practices as those identified in the Houdaille case?

The reaction and delay in this case is typical of the inability of 

U.S. government agencies to make hard decisions when the decisions involve 

import restrictions. I have long felt that the United States has allowed
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itself to be forced into a false sense of embarrassment about taking trade 

actions which are needed domestically and which are based on recognized 

rights in international trade law.

To belabor the point, when a domestic industry brings a case for 

import relief there is great wringing of hands on all sides. The Council 

of Economic Advisors suddenly becomes a great friend of the consumer. 

The decision of whether to impose import restrictions is often judged 

primarily in terms of the cost of the import relief to the consumer, per 

worker in the affected industry. There is never any analysis of the cost 

of replacing the producing units, the companies, the working skills. 

These factors have costs, too; and in some industries their costs may be 

very high indeed.

This sense of moral alarm has always attached to possible action 

under our escape clause or import relief provisions. This ambivalent atti 

tude toward acting under Article XIX of the GATT has been evident not only 

in the actions taken under the original escape clause and successor provi 

sions, but in the various revisions which have been made in the criteria of 

the statute.

I do not believe that section 201 of the Trade Act of 1974 needs 

extensive revision. However, I would like to suggest at least three provi 

sions where the substance of the law could be strengthened to address some 

of the problems areas mentioned in the Subcommittee hearing notice.

All too seldom do we consider the orginal intent of import 

relief under Article XIX of the GATT and under the escape clause. The 

intent was to provide relief to remedy a serious injury caused by increased 

imports. In our free trade/ protectionist dialogue on import relief cases, 

we invariably seem to forget that the import relief is to be temporary, 

and its only reason for being considered is to remedy serious injury from
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imports. We overlook the reason for taking the remedial action because 

each case is discussed in terms of the United States destroying the entire 

free trade system. The United States should not permit itself, domestical 

ly or internationally to be drawn into a discussion of whether it has the 

right to take temporary action to remedy serious injury to a domestic 

industry caused by imports. If quick action were taken in a few cases 

there would be fewer cases developed in which the amount of trade becomes 

so great as to require purely political decisions which usually result in 

actions little related to remedying the original serious injury.

Like import relief we have tried adjustment assistance, and just 

as half-heartedly. However, I believe that if we expanded the concept 

behind section 201(b)(5) of the Trade Act of 1974 we could improve the 

effectiveness of the import relief provision. I refer to the requirement 

that the U.S. International Trade Commission (!TC) "for the purpose of 

assisting the President" in making his import relief determinations under 

section 202 and 203 (of the Act of 1974) should investigate and report on 

"efforts made by firms and workers in the industry to compete more effec 

tively with imports".

The Commission has done very little with the requirement. Some 

have argued that workers and firms in injured industries are in no posi 

tion to plan how better to compete with imports. I believe the ITC is in 

a poor position to recommend relief if it has no idea of what actions the 

firms and workers in the industry plan in order to salvage their operations 

and their jobs. Moreover, the President may find it hard to muster con 

cern for industries and workers who merely are r-.vjuesting protection from 

imports with little notion of how they will compete after the temporary 

import relief has ended.

22-516 0-83——33
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1 recommend that section 201(b)(5) be amended to place a 

responsibility with the petitioning industry and its workers to provide 

the ITC with the plans of the firms and workers to more effectively 

compete with imports in conjunction wltvthe import relief sought in the 

investigation.

As a part of this new emphasis of more effectively providing 

import relief as a remedy to the serious injury from imports in connection 

with the efforts of the firms and workers to more effectively compete, I 

also recommend-that the responsibilities of the Secretaries of Commerce 

and Labor under section 202 be directed specifically at assisting and, if 

appropriate, implementing economic adjustment efforts of the industry 

and workers toward improved competitive capabilities.

If the whole question of import relief could begin with the ques 

tion of serious injury from imports and how the affected domestic producing 

groups can economically adjust to more effectively compete the whole purpose 

of import relief can be better served.

In section 202(c) of the Trade Act of 1974 there are nine catego 

ries of considerations the President is to take into account in determining 

whether to provide import relief and what method and amount of import relief
x

he will provide. In the contex^of competition in today's market place 

there is another consideration that the President should take ir.to account. 

In this climate of smokestack industries and high technology tne President 

should consider if import relief is needed to maintain an adequate domestic 

production base for the products of the seriously injured industry. This is 

not a question of national security. It is, however, a very important part 

of the national interest question which section 202 poces for the President.
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In an atmosphere where targetti.ig of industrial markets is com'.nplace, 

there should be roon for tlie President to consider whether his action or 

lack thereof will determine the maintenance of an adequate production base 

for the products produced by the seriously injured industry. It may well be 

that technology and evclvenenx of competitive forces are such that the 

maintenance of an adequate donestic production base is not relevant. It 

could also be the case that the import relief available is insufficient to 

remedy the serious injury.

I recommend that section 202 be amended to require the 

President tc take into consideration wnether an adequate production base 

can be maintained if ircport relief is not provided.

Finally, I wo'ild recommend that the President be authorized to 

provide emergency import relief in much the same manner he is authorized 

to provide emergency relief under section 22 of the Agricultural Adjust 

ment Act. Section 201 could be amended to provide that a petitioner could 

request emergency action by the President, based on good cause shown 

regarding the emergency nature of the serious injury or threat, and with 

referral to the U.S. Trade Representative, the President, could take
>

temporary action pending completion of the ITC investigation. I would 

propose no criteria in the law other than require a showing that the ser 

ious injury or threat is imminent, requiring immediate action.

Mr. Chairman, I do not believe that the criteria for defining 

serious injury or industry or the causal link between Increased imports 

and the injury need to be amended. My experience tells me that every time 

we have amended the criteria for injury the results have been unpredict 

able. What we have is consistent with the GATT and can provide the relief 

needed. I think that any secondary guessing by the President on injury
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questions because of failures of industries such as automobiles to convince 

the ITC of serious injury is ill-advised.

Mr. Chairman, the antidumping and countervailing duty statutes 

are far too technical for comment by those not following casework daily. 

However, I can't resist one or two comments.

My overriding memory of the Committee drafting of title VII of 

the Trade Agreement Act of 1979 was that we were providing far too many 

opportunities for judicial review of agency actions. It seems to me that

one final opportunity for judicial review of agency determinations is suf 

ficient for both provisions of law.

Secondly, the most costly investigations for all parties con 

cerned are the cost of production investigations. It is not all that clear 

that relief under the antidumping provisions has improved in frequency or 

in quality. I think that (with the benefit of hindsight) the cost of 

production amendments of the 1974 Act should have been given a lot more 

thought then forgotten.

A final thought, Mr. Chairman. I hope your effort to provide 

moj~e effectiveness in the import relief statutes will not be caught up with

yet another trade reorganization. As I view it the last reorganiza 

tion resulted in at least four rather than two agencies administering the 

antidumping and countervailing statutes, with a lot of lip service but a 

somewhat compromised leadership position for the U.S. Trade Representative. 

There is a good deal of strength and institutional memory in the 

interagency trade organization. The institutional memory and experienced 

trade officials and neogxiators are needed more and more. While it has to ' 

be recognized that Congress cannot by statute decide who the President will
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seek his advice from, the institution of the U.S. Trade Representative 

has given the Congress an effective voice in the development and 

administration of trade policy. The balance that was struck in 1962 and 

strengthened in 1974 between Congress and the Executive Branch would be 

seriously diminished by the one trade agency proposals.

It has been an honor for me to have this opportunity to present 

this Subcommittee on Trade with some of my thoughts on import relief. 

Thank you for all your courtesies.

Chairman GIBBONS. I basically think that if through our defense 
activities we injure somebody else, that maybe we have a responsi 
bility, but that is pretty remote from the purpose for which the ex 
penditure was undertaken.

But if you develop a particular product just to capture someone 
else's market, well, that is an entirely different operation. You un 
dertook it for the purpose of economic aggression.

I tend to discount those arguments, too, Harry. What do you 
think about this so-called furniture shuffling that they are going to 
do on trade? You seem to think it is going to be more than furni 
ture shuffling.

Mr. LAMAR. I do, Mr. Chairman. As I indicate, there is great 
strength in the interagency trade organization under the USTR. To 
change the setup and have a one trade agency, I think, will not 
make the administration of the laws more effective.

It may result in some dimunition of some domestic commerce 
personnel of the number of trade advisors in Treasury, in Labor or 
Interior—obviously not Agriculture—but sooner or later the con- 
stituant bodies of those Departments will see to it that they have a 
much stronger voice in trade policy after the reorganization has 
been in effect for a couple of years.

I believe that the interagency organization is a very effective 
one. I think there is something very healthy about the fact that the 
Departments do have an input into the final decision, the impor 
tant decisions in the trade policy arena.

I would also like to point out that much of the overlap and the 
ineffectiveness of trade policy decisions have been in the area of 
East/West trade and agriculture, that is, the grain embargo, in 
which I believe if the USTR was consulted before that embargo on 
soy beans was put into effect, he was consulted 6 hours before it is 
announced. Thus it is in agriculture and in the field of East/West 
trade where probably the USTR does not have a strong enough 
voice, and where there is an overlapping would not be be corrected 
by the one trade agency.

So in those two areas not much would be changed with a one De 
partment setup. Those are the very ones that many people cite as a 
need for a one Department trade agency.

Chairman GIBBONS. I hadn't thought about that. I notice the 
President says he wants us to speak with one voice, and in our
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Government, he is really the only person that can speak with one 
voice.

Mr. LAMAR. Right.
Chairman GIBBONS. The Congress can't, and certainly his cabinet 

can't, because any trade decision is always going to be competing 
with a security decision or with an international political decision, 
and yet—well, I don't know what to do with the problem.

Of course, I don't know whether Mr. Frenzel and I will get much 
chance to work on it or not. We have still got a problem here.

You mentioned that there were now four agencies administering 
the countervailing and antidumping laws. Do you want to expand a 
little more on that?

Mr. LAMAR. Well, previously, of course, it was administered by 
the Treasury Department, U.S. Customs Service,, and with USITC 
making the injury decision. When the responsibility for administer 
ing the statutes was transferred to the U.S. Department of Com 
merce, Customs was still on the front line dealing with the import 
documents, being responsible for withholding liquidation and so 
forth.

The Commerce Department assumed responsibility for the inves 
tigations. The ITC was still responsible for the finding of injury or 
lack thereof.

Of course, the U.S. Trade Representative was supposed to be re 
sponsible for conducting negotiations when those became necessary 
in antidumping cases. This hasn't turned out to be true, but at 
least it was the understanding and a part of the legislative history 
of the Trade Act.

Chairman GIBBONS. We had Commerce conducting the negotia 
tions on steel; didn't we?

Mr. LAMAR. Yes, we did.
Chairman GIBBONS. We have got this so mixed up.
Mr. Frenzel?
Mr. FRENZEL. Harry, thank you very much for your usual good 

advice.
In your using the Houdaille case, as an example, you suggested 

that a strong and firm message should be sent by the United States 
that it will examine the alleged practices which are contrary to our 
domestic law.

Does that mean that you think the executive made the wrong de 
cision on Houdaille?

Mr. LAMAR. Yes, I do, Mr. Frenzel. I believe from what I have 
been able to learn, while it wasn't a perfectly prepared case, the 
case was very well prepared and it was an excellent description of 
the process that the industry in Japan and the Government agen 
cies went through to provide the industry with the best competitive 
edge that they could devise.

T think that was well documented in that case. To my mind, not 
beirg a lawyer, I have no compunction about saying it, I think it 
violated the practices, violated our own antitrust laws in terms of 
dividing up domestic markets. We have spent the past 2 years talk 
ing about sending our trading partners a message about reciprocity 
and unfair trade practices, and I guess "we are mad as hell as we 
are not going to stand for it anymore," but in this one case the 
President could have acted for even a day or a week or 6 months
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announced that he was acting under this provision to withhold the 
application of the investment tax credit from these imports.

To my mind, that would have gotten the Japanese's attention 
very quickly.

Mr. FRENZEL. You don't think telling them they can't ship any 
more autos got their attention?

You don't think that is a very severe step for this country to 
have taken?

Mr. LAMAR. It was certainly a very serious step. It is one in 
which I did not concur, but nobody asked me.

Mr. FRENZEL. Me, too, but it happened. How about telling Europe 
that they can't ship any more than whatever it is, five and a frac 
tion percent of the steel coming into the country?

It seems to me those are fairly serious actions taken by this 
country, since they lock up an enormous portion of our market 
from penetration, however competitive from abroad. I don't know 
how we could speak in any stronger voice than that.

I think they were mistakes, both of them, but it seems to me 
Houdaille would be a minor step compared to those two, if we want 
to flex our muscles.

Mr. LAMAR. Well, I think the origin of those actions came from a 
slightly different arena that I was speaking of, and that was the 
efforts to pass reciprocity legislation to somehow legislatively re 
dress the trade conditions under which the United States can get a 
more fair shake in the world markets.

Certainly those were very serious steps. I am not quite sure what 
authority the President acted under in getting the Japanese to 
impose voluntary limitations on exports of automobiles.

Mr. FRENZEL. First, the Japanese did it voluntarily, so he needed 
no authority. As you understand the Jack Danforth bill, do you 
think that improves the situation and is worthy of passage?

Mr. LAMAR. No. I don't believe it should be enacted. I have 
become concerned, Mr. Chairman, when we try to define in trade 
law some of these concepts. I sincerely believe that the President 
has all the authority he needs to act in section 301.

Whether it be in trade in goods or trade in services or in invest 
ment, trade related investment, I think he has full authority to act. 
We really haven't had all that many cases under section 301, not 
enough successful ones, anyway.

Mr. FRENZEL. I agree we haven't. How did you like the Kawasaki 
thing?

Mr. LAMAR. Well, I hope that—you mean the Harley-Davidson?
Mr. FRENZEL. Yes.
Mr. LAMAR. I hope that that firm does have good plans to become 

more competitive during the import relief period. That case has 
been around for a long time. I was rather puzzled that part of the 
domestic industry is made up of two Japanese producers of motor 
cycles in this country.

I don't think it really represents the millennium in terms of fa 
vorable findings by the International Trade Commission in relief 
cases.

I think if we are going to really "burden" some other U.S. indus 
try because of the import relief action that we could have chosen 
better than motorcycles.
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Mr. FRENZEL. Well, do you think it established new grounds for 
the ITC?

There are some thoughts that it probably did.
Mr. LAMAR. Well, I think Trade Commissioners change from 

time to time, and the impact of one case in indicating the outcome 
of future cases insofar as that body is concerned is not a very sure 
thing.

Mr. FRENZEL. I was interested in your statements on reorganiza 
tion. Do you think the last reorganization was not a positive one?

Mr. LAMAR. No. I do not.
Mr. FRENZEL. The results of it were not positive?
Mr. LAMAR. No. I realize that, indeed, this subcommittee had 

something to do with the attitude that the Treasury Department 
was almost refusing to administer the Anti-Dumping Act and the 
countervailing duty provision.

I think that was erroneous.
But I don't see any great improvement in its administration. I 

think it was unfortunate in that the role of the U.S. Customs Serv 
ice in the dumping cases can be a very important one, since these 
are the people on the line.

They have the most knowledge about imports, and yet you have 
now the investigators in a completely different department. I think 
that is bad government.

Mr. FRENZEL. I think you make a good point that the Senator 
Roth bill does not do anything to lessen the influence of Defense 
and Agriculture. All it does is swallow up STR.

Mr. LAMAR. I think the Congress might pass a law requiring that 
every new 0MB Director take a course in the meaning—the histo 
ry and the tradition of the U.S. Office of the Trade Representative 
in order that when they come onboard and see that big budget of 
some 110 individuals, they understand just why it is there.

Mr. FRENZEL. I think we ought to give that to Presidential advis 
ers before the 0MB Director is selected.

Chairman GIBBONS. Why not just give them a copy of article 1, 
section 8, clause 3 of the Constitution?

Mr. FRENZEL. Then nobody would be willing to serve.
I thank the witness. It is certainly nice to have you back with 

this committee.
Mr. LAMAR. Thank you very much.
Chairman GIBBONS. We appreciate you coming. It was interest 

ing. We have missed you.
Our next witness is Peter D. Ehrenhaft. Go right ahead.

STATEMENT OF PETER D. EHRENHAFT, PARTNER, HUGHES, 
HUBBARD & REED, WASHINGTON, B.C.

Mr. EHRENHAFT. I appreciate this opportunity to appear before 
the committee. I was particularly gratified to hear Harry's com 
ments that perhaps he was wrong in making me the last Deputy 
Assistant Secretary of the Treasury before the last reorganization 
and that some of the abuse heaped on my old agency was perhaps 
misguided.
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In starting out, I would like to associate myself with a comment 
that has been attributed to Congressman Frenzel and reported else 
where.

He said that he thought that this would be a good Congress if it 
does nothing in the trade field during the current session. In part, 
the burden of my testimony is going to be that, before you make 
any further changes in the Trade Agreements Act or any other 
facet of our trade law, the Congress should order a study in depth 
of what our trade remedies, in fact, have done and what they do to 
our trade posture.

I am terribly concerned that over the years we have constantly 
tinkered with this facet, that facet of our trade law, but we have no 
idea of what, in fact, these trade remedies do.

When I was at the Treasury, I was asked how much do we collect 
in antidumping duties and how much do we collect in countervail 
ing duties. I promised, at that time, Senator Long, that I would 
provide that data shortly.

In 2 years of service, I was unable to come up with those facts. 
And I would dare say if you were to ask someone at the Customs 
Service to give you that information today, they also could not pro 
vide it.

There is no way that those simple facts are known, much less the 
more complicated facts as to what effect on labor, investment dis-, 
placement and so on occurs when these remedies are invoked.

To illustrate, Mr. Ervin commented about the section 201 trade 
cases. He said there were something like 48 cases that were consid 
ered by the ITC. But I think in analyzing those numbers, you need 
additional facts as well, because, if closely examined, we would find 
there were not 48 cases, but perhaps 16 or 18 cases, 4 or 5 that re 
lated to mushrooms, 4 or 5 relating to specialty steel, or to foot 
wear. Though separately numbered, those are the same cases, 
brought over a period of time. I don't think are properly regarded 
as separate entities in analyzing the effectiveness of the statute. 
One needs that kind of organization of facts to understand what 
the law does.

I am also very familiar with the auto case that was discussed 
here, since I represented Ford in that proceeding before the ITC.

Again, I would have to associate myself with Harry's remark 
that I don't think that the motorcycles case necessarily portends a 
whole new situation at the ITC. Much of that depends on who the 
commissioners are at a particular moment.

My point here is that now there are reports that have suggested 
that we need a further investigation of what the relief measures 
that are recommended, in fact, do for the industry. I quote in my 
prepared testimony a report in the Wall Street Journal that the 
voluntary restraint agreement may have, in fact, adversely affected 
the American automobile industry by encouraging the Japanese to 
sell in the United States more of the high valued, larger cars on 
which the Americans previously made their biggest profit margins.

Those kinds of facts are facts that are presently unknown. There 
fore, I do urge the committee to ask the GAO to conduct such a 
study, or perhaps, you would do so independently. But I know that 
the GAO would be willing to do so. They have done excellent stud-
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ies of the antidumping duty laws in the past, and hopefuly could 
provide assistance, to you in that regard.

The second thought that I would like to share with you is to urge 
the committee and others in the Congress not always to talk about 
trade as though it were a terrible calamity to regard imports as 
something like a hurricane that we have to do something about.

I think that imports are a fact of life that the American industry 
and American consumers and the American economy have to 
adjust to.

There are particular unfair trade measures that are undertaken 
by foreign governments. We ought to respond to those, and the 
countervailing duty law, I believe, is an effective and useful kind of 
a remedy in that regard.

I am much less persuaded that the antidumping law, for exam 
ple, or that some of the other laws aimed at the kinds of practices 
about which complaints are heard, are more than efforts to secure 
for failing companies some measure of relief from the oncoming 
tide that, in fact, cannot be stopped.

In my longer prepared testimony, that I hope you will include in 
the record, there is a discussion of the slide rule industry in the 
United States, which disappeared in 18 months after the invention 
of the hand-held calculator. Nothing was done with regard to the 
slide rule producers of America. There was no help given to them 
when their investment became worthless, their workers were un 
employed. Technological innovation simply overwhelmed them. But 
they had to adjust.

In many cases, imports ought to be regarded as a similar phe 
nomenon. Efforts ought to be made to help workers find new em 
ployment rather than try to keep out the imports that eventually 
will come in some way.

My third main point is that it is my belief that trade remedies 
should be pushed more into private hands. Many of these disputes 
are between private companies concerning who has the right of 
access to the market. It seems to me that the private companies 
ought to argue about that in a court, and if a company can demon 
strate that it was damaged by an unfair act, it ought to recover the 
damages for that injury that it suffered.

I wonder why we should insist that Government agencies cham 
pion all the American industries who contend that they are injured 
by foreign interests? Frequently it puts the Government in a very 
difficult position.

You have been discussing this morning this problem of the "po 
litical" impact on the trade administrators. If I just could take a 
moment to do so, let me talk about one case that put that issue 
most poignantly when I was at the Treasury. We had the case of 
countervailing duties on olives from Spain. California growers con 
tended that the Spanish growers received a subsidy calculated at 
2.5 percent. At the same time, the Spanish Government told the 
State Department that if a countervailing duty were to be imposed 
on Spanish olives, it would be difficult for the Spanish to agree to a 
renewal of the lease of the submarine base in Spain.

We told the Spanish ambassador that we were very sorry, but 
there was nothing that we could.do about the submarine base. If a 
countervailing duty must be applied, it must be applied.
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Other agencies in the Government urged the Secretary that 
something had to be done. But we did apply the countervailing 
duty, and they didn't close the base. So it might have been a lot of 
bluster. But it could have had an impact on the security of the 
United States. I wonder whether that is a sensible way for us to 
deal with our national security policies. It might be more appropri 
ate if California olive growers have a complaint about the Spanish 
olive growers that they obtain a remedy through a proceeding in 
court.

[The prepared statement follows:]
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STATEMENT OF PETER D. EHRENHAFT, WASHINGTON, D.C.* 

SUMMARY

My name is Peter Ehrenhaft. I am a practicing lawyer in Washington and 

served as the Deputy Assistant Secretary of the Treasury for Tariff Affairs from 

1977 through 1979. We worked together then in drafting the Trade Agreements Act. 

It is a disappointment that so soon after that law became effective, you feel 

compelled to look at it again.

My testimony may surprise you. I will not provide you with many sugges 

tions for fine tuning changes in the law, although I will comment briefly on some 

of the ideas the Administration is considering. I have much nore basic notions 

1 want to share with you:

First, do not be pressured into doing something new now. Before any 

further tinkering is done with our already enormously complicated trade remedy 

machine, take a year or two for a serious and comprehensive study on what our 

existing laws have done and can do. No one knows. Sloganeering passes for facts. 

Find the facts before you act. Last Friday's Hall Street Journal has a piece 

suggesting that the so-called voluntary restraints on auto exports we persuaded 

the Japanese to adopt may, xn the end, have been more profitable for them and 

more counterproductive to the U.S. industry than total non-intervention by the U.S. 

Government. Is this true? If so, in how many other cases have similar

_V Partner of Hughes Hubbard & Reed; Deputy Assistant Secretary and 
Special Counsel (Tariff Affairs), U.S. Department of the Treasury (1977-79).
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unpredictcd results occurred? You ought to have a clue. You have none now.

Second, stop thinking about trade as a calamity. Our trade relief 

laws look at imports as though they were hurricanes. Think about imports as 

but one manifestation of the inevitable process of change. Imports are often 

no different than technologically new products. The right response ought to 

be a humane and efficient process for adjusting our work force and investments 

to that change. We should not build dikes against unstoppable waves.

Third, reduce the role of the government in trade disputes. Most of the 

disputes about which you hear relate to access to the marketplace. Who will have 

that access and under what conditions? It should be the role of governments to 

establish the rules and to provide forums in which disputes about compliance with 

them can be settled. It need not be the role of governments to champion the rights 

of individual competitors. Consider shifting to investors and workecj both the 

right and obligation to pursue their complaints about the behavior of their com 

petitors through the same procedures they follow in protecting their domestic 

rights    through litigation. They then both bear the costs and collect the damages.

As indicated, I have also included some comments concerning some of the 

changes the Administration is proposing. Basically, they are:

a. Limit, if not abolish, interlocutory judicial review of decisions 

by the ITC and ITA. The judicial review permitted by the Trade Agreements Act 

exceeds traditional bounds, is unnecessary and has proven wasteful to all concerned.

b. Regularize the procedure for issuing administrative protective orders. 

The protective order concept was a significant reform of the TAA. But as interpreted 

by the Court of International Trade, it has often become unworkable in view of the 

short statutory time periods within which the agencies must review voluminous 

records before issuing such orders on a case-by-case basis. Although regulations
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could solve the problem, legislative blessing for routine protective orders cover 

ing certain usual submissions might be useful.

c. Take a new look at Section 751 a-mual reviews. These are the most 

important reform of the TAA. But they have become bogged down in endless relitiga- 

tions of the initial investigations. Adopt a firm "law of the case" rule   but 

accompany it with a mandatory "sunset," terminating orders after, say, three 

years. Permit sampling and averaging with a view to calculating a flat percentage 

duty by product and importer for antidumping cases, applicable to all future im 

ports, instead of current to-the-penny and after-the-fact -ssessments. But do not 

limit adjustments to prices being compared: They are the heart of fairness in this 

statute.

d. Don't abandon the efforts initiated by Treasury in the late 1970's to 

adopt a reasonable rule for coping with imports from so-called non-market economies. 

The simulated constructed value approach we devised was critically examined and 

supported by a lengthy investigation by the General Accounting Office. While not 

perfect, it is the "least worst" alternative for a tough problem.
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STATEMENT

My name is Peter Ehrenhaft. I am a practicing lawyer 
in Washington. As a number of the members of this Committee 
recall/ I spent a good deal of time before you in 1978 and 
1979, when I served as the Deputy Assistant Secretary of the 
Treasury for Tariff Affairs. We worked together then in 
drafting the Trade Agreements Act. We gathered in the Rose 
Garden to observe President Carter sign what we all thought 
was a good law. It is a disappointment that so soon after 
that law became effective, you feel compelled to look at it 
again.

My testimony may surprise you. I will not provide you 
with many suggestions for fine tuning changes in the law. 
I share your dissatisfaction.with its workings. And I will, 
at the conclusion of my submission, comment briefly on some of 
the ideas that my successor, Gary Horlick, and his colleagues 
are considering that do make some modest alterations in the 
legislation now on the books. But I have much more basic 
notions I want to share with you:

First, do not be pressured into doing something new now. 
Before any further tinkering is done with our already enonnous- 
ly complicated trade remedy machine, take a year or two for a 
serious and comprehensive study on what pur existing laws have 
done and can do. No one knows. Sloganeering passes for 
facts. Find the facts before you act.

Second, stop thinking about trade as a calamity. Our 
trade relief laws look at imports as though they were hurricanes. 
Think about imports as but one manifestation of the inevitable

V

 'Partner of Hughes Hubbard & Reed; Deputy Assistant 
Secretary and Special Counsel (Tariff Affairs), U.S.Department 
of the Treasury (1977-79).
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process of change. Imports are often no different than 
technologically new products. The right response ought to be 
a humane and efficient process for adjusting our work force 
and investments to- that change. We should not build dikes 
against unstoppable waves.

Third, reduce the role of the government in trade disputes. 
Most of the disputes about which you hear relate to access to 
the marketplace. Who will have that access and under what 
conditions? It should be the role of governments to estab 
lish the rules and to provide forums in which disputes about 
compliance with them can be settled. It need not be the role 
of governments to champion the rights of individual competitors. 
Consider shifting to investors and workers both the right and 
obligation to pursue their complaints about the behavior of 
their competitors through the same procedures they follow in 
protecting their domestic rights   through litigation. They 
then both bear the costs and collect the damages.

Let me now develop these points, 

A. Background

When serving in the last Administration/ I was the 
administrator of the antidumping and countervailing duty laws 
and a principal negotiator for the United States of the GATT 
Antidumping and Subsidies Codes. I was one of the architects 
of the steel "trigger price mechanism." Having participated 
so actively in the creation of these elaborate rules, you 
might assume I would be one of their principal apologists. In 
fact, my thesis today is that the efforts going into the 
adoption and proliferation of these rules has kept our minds 
off what we really ought to be doing to solve the problems of 
our economy. I have come to suspect that our legal rules may 
impede, rather than facilitate, the creation of the healthy 
trading system we want.

Why is that so? There are a number of reasons which, 
while obvious, are worth recalling.

First, we happily live under a democratic government. 
But in such a system, there is an inherent bias against 
long-term economic solutions. They simply take longer than 
the time between most elections. No one needs to tell you of 
the tyranny of two-yea*: terms of office. In that milieu, it 
is inevitable that the "quick fix" is the only solution the 
public demands and that candidates are forced to espouse. 
That consideration is always at the front end of solutions 
offered for our economic problems, although it should not 
be.
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Second,, it i£ a fact of political life that whether 
you are running for office or trying to stay there you are 
always better off promoting an initiative, rather than looking 
at past programs or conceding "benign neglect" may deal with a 
problem. You cannot leave matters alone; you must "do some 
thing." It is the only way one develops name recognition. It 
is an atmosphere in which foolish measures often become "law."

Third/ we live in a world of rising expectations and 
demands for instant gratification. We expect the government 
to prevent unemployment, provide social security, assure not 
only subsistence but the good things of life. We want it all 
very quickly and cannot wait for even two years. That is one 
of the problems with our trade laws. They were most recently 
amended in 1979 with great publicity and promise to the 
American people. The laws, we said, would rapidly provide 
stability to protect our markets from predatory and unfair 
acts by others. They would restore American economic supremacy. 
That kind of rhetoric encouraged expectations for instantaneous 
results. We have created in our trading system a demand for, 
and a belief that it is possible to achieve, quick solutions 
to trade problems. It is my personal view, however, that most 
of our trade problems cannot be solved by the kinds of remedies 
that the trade laws contemplate   and surely not with the 
speed you are urged to demand.

Fourth, we operate a world trading system built on 
40-year-old premises of stability and moderated change. But 
those premises are not as widely accepted today as they were 
when first adopted. For one thing, most of the rules were 
adopted at our initiative by countries such as those that 
comprise the EC. If all the world were like that group, we 
could perhaps more easily solve our problems. But there are 
so many newcomers with different cultures and values. Their 
demands are impossible to escape. The old system has not kept 
up with the pace of change.

If you agree with my observations   not very startling 
ones to be sure   where do they lead?

B. Recommendations to the Committee 

1. Get the facts.

Before the law is changed again, it should be useful 
for this Committee to obtain some facts. You hear domestic 
industries complaining that before antidumping ^uties can be 
imposed, .foreign sellers are rapidly shipping merchandise into 
the country to 'beat" the onset of withholding. No matter how 
accelerated the procedure, and despite the fact that duties 
may now be applied retroactively in "critical circumstances,"

22-516 O-88——34



1058

you are asked to reduce still further the periods •> r investiga 
tion and to make still more arbitrary the difficult, decisions 
our law requires. At the same time/ you hear fore^ . suppliers 
claiming that the mere initiation of a proceeding "chills" trade/ 
that its successful completion "freezes" it.

You have no way of knowing who is right. You have no 
way of really knowing what any antidumping order ever issued 
has done to the trade in the commodity to which it applied. 
You cannot find out whether antidumping duties were collected 
on that merchandise or how~much duty has been collected. The 
Customs Service has been trying to figure out a way to gather 
that information ever since I asked the question in 1978. 
They still don't have an answer 1

Before you think of changing the law again, this Committee 
ought to commission a serious study of the trade laws and 
their effect. The GAO has made some beginnings, but much more 
is needed. You should know what happens when a proceeding 
begins. Does the trade in the affected goods slow down or is 
there a "rush" of imports? What about substitute merchandise? 
Is the trade scene a huge balloon   when pressed at one 
point, it just expands at another? Do similar goods from 
other countries enter instead? Do other goods from the same 
produr.«rs enter? When we tried to limit the importation of 
foreign automobiles, we stressed the competition of Japanese- 
made small and inexpensive cars. But the "voluntary restraint" 
agreement appears simply to have pushed the Japanese producers 
into sending us their larger and more expensive vehicles that, 
in many ways, provide even more serious competition to our 
industry than jars in the lower end of the size/price spectrum. 
And for how long are the. effects of trade restraints felt in 
the market? Do the U.S.' industries revive from the "injury" 
the imports were found to have caused?

Why is it so difficult to find out the facts? There 
are a number of good reasons. First, the merchandise affected 
by one or' our trade proceedings does not necessarily   in 
fact it usually does not   coincide precisely with the Item 
numbers in our tariff schedules. The products may be a 
subgroup or overlap a number of TSUS Items. However, our 
Customs Service keeps the statistics only in terms of TSUS 
numbers that do not isolate the products subject to trade 
relief orders.

Second, no instructions have been given to the Service 
to ascertain the exact amount of antidumping and countervailing 
duties it collects each year, either in the form of estimated 
or actual duties, on a case-by-case basis. Only aggregates 
are collected. The reasons offered for this lack of fact- 
gathering are wholly unpersuasive.
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Third, the customs numbers are unrelated to the Census 
Bureau's Industry Codes. Therefore, it is very difficult to 
relate the information on imports into data on domestic 
production and sales.

Fourth, it is even more difficult to try and isolate 
the effects of antidumping and countervailing duty orders on 
the health or adjustment processes of domestic industries. 
Our economists' techniques may not be up to the task/ particu 
larly as the market tends to be dynamic, with new products 
entering all the time, with prices   particularly those that 
must be translated from foreign currencies   fluctuating 
constantly. The laws are built on a static model of stable 
prices and immovable relationships   a model that bears 
little relationship to the roal world.

Fifth, as Peter Drucker persuasively argued in the Wall 
Street Journal a few weeks ago, no one dares look at the 
adverse impact our import restrictions have on our export 
capabilities. We need to promote our exports by enhancing the 
competitiveness of our industries. We rarely do that by 
sheltering the firms complaining about import competition. 
But we put our heads in the sand before facing that dilemma.

Sixth, we never consider hat good antidumping, countervail 
ing and all other kinds of duties do to secure our economy in 
the face of the roller coaster on which the international 
value of the dollar rides. Its changes overwhelm in a month 
   if not even a day   duties laboriously computed in these 
proceedings. It is hard to find a duty order equal to 25% ad 
valorem under the Trade Agreements Act. i'et the Japanese yen, 
the French franc, the British pound have all fallen by such 
percentages during the past two years. That fact makes a 
mockery of longwinded negotiations on tariff rates at the MTN, 
no les*= than of the judicialized proceedings in which we 
engage before wa impose spec:-i trade relief duties.

All these problems notwithstanding, with effort, sense 
and resources, important facts could be pulled together. They 
should be before you when you consider changing the law again.

2. If you can't (or shouldn't want to) beat 'em, join 'em.————————'
^?

You have heard speeches describing the underlying thesis 
of the trade laws summarized in the slogan "There's no free 
lunch." Although we nominally appreciate the "bargains" of 
low priced imports, we worry that foreigners will "capture" 
our market and then raise prices to unconscionable levels.

But have you every been shown a convincing case in which 
that has occurred or was in danger of occurring? I have not.
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Even in the case of color television sets, in which foreign 
suppliers do seem to have "captured" most of the U.S. consumer 
market, it is hard to demonstrate that those suppliers are not 
delivering all the goods we want   at continued low prices. 
As consumers we should welcome such low-priced goods from 
reliable suppliers. The money we save can be used to acquire 
other goods and services, to build up export industries and 
presumably enhance life for us all.

I suggest that it ought to be worth your while to con 
sider whether we should spend less time in fighting off 
imports rather than accomodating to, and building on, them.

As a point of departure, I will mention that not long 
ago, purely by accident, I happened to sit on an aircraft 
flight next to a gentleman who told me that his business had 
been making slide rules. You all remember slide rules   
those old wooden things that we used in school to calculate 
percentages and sines as recently as the 1950's. His company 
had been very successful, his firm's beautiful slide rules 
were masterfully created, beautifully packaged in leather 
cases and kept by their owners as instruments of great value. 
But this gentleman's business was rendered obsolete in 18 
months by the introduction of electronic hand-held calculators. 
His work force was discharges, his company's buildings sold, 
and his investment rendered vor.thless. He told me that there 
is nowhere in the Unite^ states or Europe today where a slide 
rule is made, unless as a cur'.osity or as a toy. As far as 
industrial utilization js concerned, slide rules do not exist. 
His business fell prey to a new product which totally super 
seded the old in everything the old did, but much more quickly 
and more accurately. And even more cheaply. Yet there was no 
way that the slide rule makers could make hand-held calculators. 
The technology was totally different. The distribution network 
was totally different. A real economic disaster occurred in 
that industry. But no one in the United States stood up to 
take care of, or even try to help, the slide rule makers. We 
had no program to do anything about their dilemma, except that 
of unemployment compensation for the workers. There was no 
program to help the investors find altern :ive resources or 
alternative allocations of their investments. We do have 
programs that help people out in natural disasters, such as a 
flood. We have government programs, such as the rules that 
were created in the Multilateral Trade Negotiations to help 
out when a trade "disaster" allegedly occurs. We compare 
trade with a calamity. Instead of seeing it as a benefit to 
our economy, we compare it to a flood. That, I suggest, is a 
very unfortunate kind of result. It treats trade, instead of 
as inevitable change   such as a technological development   
as an unnatural happenstance.
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Let me suggest to you that the difference between slide 
rules and steel sheets is really only one of quantity, rather 
than of quality. The problems that confront us in trade 
today, particularly in the "traditional industries" that most 
vocally seek your help   steel, textiles, footwear   are 
really "slide rule" cases.

The truth is that it is, of course, much harder to stand 
fast against the demands of 150,000 stesl workers than 150 
makers of slide rules. I recognize also that you face a 
big problem if you have to say to the people in Youngstown, 
Ohio, who have built churches, schools, parks and so on   
"Dear Polks in Youngstown, you are obsolete, please all move 
to Albuquerque and make silicon chips." It's very hard for 
everybody in Youngstown to get up and move to Albuquerque. 
One cannot lightly sacrifice the parks, the schools and 
churches and, above all, the feeling of community that make up 
the quality of life that have made cities where some of these 
obsolete industries exist very happy environments for many 
years. Nevertheless, the notion that one is going to preserve 
Youngstown in its traditional form because it has the churches 
and schools and parks, and because its residents   and we, 
too   want to keep their quality of life, is, I think, 
somewhat akin to King Canute's commands to the waves to stop, 
when there is no possibility that those waves will stop.

When you look at it closely, the only other possible 
differentiation between slide rules and steel sheets may be 
that our national security requirements may require us to 
produce some steel sheet in the United States. But, frankly, 
I am not really persuaded that by producing obsolete products 
or using outdated processes for making what we now need, we 
better assure our national security. I think that arms 
control and a healthy world economic order are more likely to 
provide security than the continued production of items on 
uneconomic bases.

The prescription that I have is that from the govern 
ment as a participant we need much more emphasis upon how it 
can induce sensible change and how our societies can cope with 
such change humanely. We need that much more than new measures 
to preserve the plants and jobs that now exist. In making 
that suggestion I don't believe that governments are going to 
be the most appropriate allocators of resources for adapting 
to change. Some suggest that one way to promote change is for 
governments to provide funds to the "winning" industries, 
rather than propping up the "losing" industries. It is 
another one of those great slogans. But is not the decision 
of the British and French to produce the Concorde a vivid 
example of how misguided such a policy can be? And the ' 
condition of most of the planned economies of the world are
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all the illustration we need that government officials usually 
lack the facts on which to act, and that even if they have the 
facts, they can't act on them quickly or sensibly enough. 
That is even more true in a country such as ours with its 
democratic restraints that I have cited earlier.

And so my prescription is a reduction, rather than a 
further expansion, of our reliance on the rules of the trade 
game which have been adopted recently. Instead of being so 
proud of our work, I believe we must recognize that the very 
creation of this elaborate system of rules stands in the way 
of orderly change. We ought to be thinking about ways that we 
can channel our resources to accelerate production change. 
Instead, our focus has been on how we best preserve the status 
quo and resolve disputes between those seeking access to it.

3. Create suitable private remedies for trade 
disputes.

Most of the "trade disputes" for which you are considering 
remedies concern arguments about access to customers. Are 
foreign suppliers pricing "unfairly" or are they receiving 
"subsidies" from their governments? Are they shutting off 
sales opportunities for our own producers in their own or in 
third countries?

For many of these problems, it is difficult for the 
private party to secure information, much less adequate relief 
from the laws as they exist. We need the countervailing duty 
law and Section 301 of the Trade Act. We probably don't need 
the antidumping title or Section 406.

At the present time, the thrust of all these laws is 
to encourage the government to become the champion of every 
aggrieved domestic producer. It is right for the government 
to care about its citizens. But why should the government 
always champion the side of American businessmen who have 
decided to make a product, rather than the side of American 
businessmen who have decided to import and sell a product? 
What about consumers or the producers of dissimilar, but 
competitive, goods? And why should the government be required 
  as it is   to sacrifice its larger interests in protecting 
national security or its more general international relations 
just because certain citizens feel a foreign government's 
policies favor their competitors. That situation was most 
poignantly presented to me while I served at Treasury: the 
continued existence of NATO's major submarine base in Spain 
was placed in jeopardy by the insistence of certain California 
olive growers that a countervailing duty of 2% be applied to 
Spanish olives. In the end we applied the duty   and the 
Spaniards didn't close our base. Perhaps it was all bluster
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by all concerned all along. But 'it could have worked out
badly. Our current disputes with Mexico affect a parade of
products whose exclusion may still yield a bitter harvest.

I suggest to you, therefore, that serious consideration 
be given to getting the government out of many of these cases. 
Create a meaningful 'private remedy for the alleged wrongs of 
foreign entrants into our market. Is price discrimination a 
trade evil? We have domestic laws that purport to condemn 
it   provided, however, that it has an adverse effect on 
competition (not merely on some of the competitors). Apply 
the same rule to all products. Whether foreign or domestic, 
anticompetitive price discrimination should be outlawed. 
Those injured by the behavior should have a forum in which to 
pursue their claim and be entitled to a judgment that makes 
them whole. In our present world, it should not be the serious 
problem it was in 1916 or 1921 to secure jurisdiction over the 
foreign suppliers or their domestic distributors. Experience 
with the "revitalized" Section 337 procedure at the International 
Trade Commission demonstrates that private remedies can work 
well, rapidly and with adequate due process.

The Senate has been considering a few bills attempting to 
rewrite the Antidumping Act of 1916. That is a step in the 
direction I am advocating. But I would accompany the adoption 
of a meaningful remedy with a drastic reduction in the oppor 
tunities for invoking governmental actions under the 1979 
legislation. It should be reserved for only the most major 
situations in which the government has "reasons of its own" 
for feeling the need or opportunity to participate.

4. Tinkering with the law as it is.

Let me turn now to just a few comments on some of the 
proposals that may be offered to you by the Administration to 
modify in a much more minor   and, therefore, to my mind, 
much less useful   way the Trade Agreements Act of 1979. As 
I have written elsewhere in more scholarly length, the Act 
(and its predecessors) appear to be aimed at what I call the 
"pimples on the trade landscape." Trade worth a few hundred 
million dollars, at most, is affected by these remedies. When 
we are faced with the truly large trade problems we shrink 
from applying what the law seems to have suggested is the 
"right remedy." In steel, autos, textiles, agricultural 
products   the imports and exports we value in billions of 
dollars   we apply political remedies. That alone ought to 
give you pause about the efficacy of what we have created.

But how does the Administration propose to tinker with 
our existing statute?
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a. Abolish interlocutory judicial review. Our federal 
courts have wisely adopted rules that tend to prevent parties 
from engaging in what are called "piecemeal" reviews of 
interlocutory decisions. The notion is that a single appeal 
from all of the.rulings of a trial court will eliminate many 
reasons for review, conserve judicial and public resources 
and, ultimately expedite the entire legal process. The theory 
does not always work. And there are numerous "safety valves" 
attached to the machine to permit occasional reviews of 
preliminary orders.

AJ1 of that sense, developed over many year-s by the 
federal courts, was cast aside in a frenzy to put the admin 
istrators of the trade laws into judicial straight jackets. 
Virtually every type of important interlocutory decision is 
made separately reviewable by the Court of International 
Trade. And that court has accepted the invitation it was 
extended. It has, indeed, encouraged second guessing harassed 
adminsitrators during the far more leisurely pace of a law 
suit, sometimes sending the same case back to the ITC or ITA 
three or four times for new calculations that, in the end, 
seem to result in revised margins or duties measured in tenths 
of a percent.

The Administration will urge that such interlocutory 
reviews be abolished. They should be. Before they are heard, 
the case may well be at a far later and better developed stage 
  since, rightly, the proceedings are not stayed during the 
court review. Any errors made in preliminary stages should be 
reviewable   if they contributed to the final result from 
which an appeal is taken   as and when the final decision is 
reviewed.

b. Simplify the protective order procedure. After three 
years of experience with the procedure of divulging to outside 
counsel under protective order confidential information 
supplied to the ITA and ITC by the parties to trade cases, the 
process has become relatively routine. However, it cannot 
work effectively within the abbreviated time periods of the 
law if the agencies granting such orders must examine on an 
individual basis each document to be released. The agencies 
must be allowed and encouraged to adopt regulations that will 
routinely provide certain classes of information to outside 
counsel willing to sign standard forms of confidentiality 
agreements. Peculiarly sensitive information, such as customer 
names, input costs and the sources of information obtained by 
the agencies   categories now generally not released under 
protective order   could properly be excluded from the 
standard form of release. If the ITA proposes some regularized 
procedure for issuing administrative protective orders, it 
should be cheered on.
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c. Modify the S 751 procedure. Probably no reform made 
by the Trade Agreements Act was niore important than the 
enactment of S 751. For the first time, the law focused not 
only on the "front end" of the great tariff machine but 
recognized it had a large tail end that also deserved attention 
and time limits if it was to operate. It grew out of Congres 
sional impatience with Customs' apparent inability to assess 
and collect for as many as seven years the antidumping duties 
allegedly due on imports of color television sets from Japan. 
And it mandated an annual review of each outstanding antidump 
ing and countervailing duty order, at which time duties on the 
past year's entries would be assessed and a rate for collecting 
estimated duties for the ensuing year would be established.

While the idea was good, the implementation has turned 
out to be real problem because it was not adequately thought 
through. Let me mention some of the problems and how the 
Administration proposes to cope with them:

  retain the law of the case. In some senses, 
this is the most important issue.It concerns the extent to 
which any of the parties involved in one of these cases   
including the government itself   should be bound to continue 
applying a particular decision once it has been made. If, for 
 xample, ITA decided in the initial fair value investigation 
that "certain electrical motors" constitute motors having a 
certain dimension, to what extent can any of the parties argue 
during the S 751 case that larger or smaller motors, or those 
with certain added or few characteristics, are within the 
scope of the earlier order? To what extent are newcomers, who 
never participated in the fair value phase of a case, bound by 
principles applied to their co-producers but left unchallenged 
by them perhaps because as to them   but not the newcomers   
the rule had no material impact? If you follow current 
developments in this area of the law you will recognize I am 
not citing hypothetical cases.

On the one hand, a decision, once made, ought not to be 
open to constant revision each year. On the other hand, the 
market is not static. It responds to the fact that an anti 
dumping or countervailing duty order has been put into place. 
The ITA cannot be blind to changes that are intended to 
circumvent the letter of its orders.

It seems to me the only sensible way in which this 
problem can be handled   at the same time that today's 
incredible strain on the Customs Service and Commerce Depart 
ment is relieved   is to adopt an automatic "sunset" provision. 
Antidumping and countervailing duties should automatically 
expire, after, say, three years. Then, if the problem that 
gave rise to the order is renewed, a possibly more expedited
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procedure to restore the earlier order might be adopted. But 
a short time period of effectiveness would render less unfair 
the rigid application of a law of the case rule to all orders.

  permit sampling and averaging in the duty assess 
ment phase. Currently/ only a significant percentage of home 
market and U.S. sales are investigated and compared in 
determining whether dumping has occurred. But every single 
import is examined after an order is in place for the to-the- 
penny calculation of the actual antidumping duty. This legacy 
of a more leisurely past ought to be dropped. The same 
samples that were considered adequate for finding the existence 
of dumping in the first place should suffice for establishing 
a percentage rate of duty applicable to each foreign producer 
shipping goods subject to the order. That duty rate would 
then apply to that producer's merchandise until the sunset of 
the order, subject only to the initiation of an action by the 
importer to have returned any excess duties collected because 
the foreign supplier's prices were actually revised by more 
than/ say 50% of the amount of duty being collected, or an 
action by the domestics to have the duty increased by at least 
50% due to renewed dumping. Such a program would, in part, 
parallel the EC's procedures and, I believe, markedly reduce 
the complexity and burden of the current procedure.

  reduce the allowable adjustments to foreign 
and domestic prices.This is an appealing notion that ought 
to be firmly rejected. It is only through "adjustments" that 
account can be taken of the frequent differences between 
products, methods of marketing and selling, techniques in 
foreign and the U.S. market. The siren song of a "quick and 
dirty" comparison must be rejected. It seems that the sug 
gestion Treasury made and which found its way into the law to 
disregard "de minimus" adjustments   those with an impact of 
less than 0.5%   has not been effective. In order to know 
whether this threshold is met, just as much of an investigation 
is required as if the adjustment were not to be rejected 
merely because of its size. And to the extent that many 
antidumping and countervailing duties are in ranges of under 
1%   as they ofter are, particularly after the first S 751 
review   a "de minimus" adjustment of 0.5% may be equal to 
half of the entire duty!

If we persist in retaining these laws, we must apply 
them fairly. Fair comparisons of merchandise prices require 
recognition of the myriad adjustments claimed by all sides. 
It is only by shortening the duration of the outstanding 
orders that we can save our manpower from overwhelming work 
loads. That goal ought not to be reached by discouraging 
accurate product comparisons.
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d. Eliminate the application of the antidumping and 
countervailing duty'laws to imports from non-markeFeconomies. 
The problems of applying Title I of the TAA to imports from 
"traditional" suppliers in the EC or Japan are often regarded 
as minor compared to the difficulty ITA perceives in applying 
the law to imports from the so-called non-market economies. 
Having wrestled with this problem myself and being responsible 
in large part for the adoption of what is wryly called the 
"Golf Cart Rule" on the application of the antidumping law to 
imports from non-market economies/ I am here to defend the 
approach now taken by the law. Contrary to the jokes made 
about the subject and the protestations of "impossibility" 
heard from my successors, I believe the rule we adopted makes 
sense (within the terms of the antidumping law as a given   
perhaps not otherwise). It is a rule which a study by the GAO 
has endorsed as the best of the proposed alternatives. It 
ought not to be scrapped lightly.

Because this is a story with which I am so personally 
familiar, I hope the Committee will forgive me if I discuss it 
in some detail:

Golf carts produced by a Polish aircraft manufacturer for 
the U.S. market provided the quintessential "problem" case of 
imports from an "NME" under our antidumping law. The product 
was made and shipped by an enterprise whose sole commercial 
market was the United States. As has been aptly stated 
elsewhere, "the Poles put the cart before the course": there 
being no golf courses in Poland, there were also no sales of 
the product in the home market. And, indeed, there were no 
real sales elsewhere, as sportsmen in other lands apparently 
regard their hikes through the links an important part of the 
game!

But although much fun has been poked at this Polish 
story, the Golf Cart case demonstrated convincingly that 
the antidumping law and the Treasury Department's handling of 
the problem before 1977 was, at the very least, not well 
considered. At that time, efforts were made to obtain the 
"fair value" of the golf carts from the prices at which an 
obscure Canadian producer sold a small quantity of carts. 
The results were unsatisfying to every participant in the 
case, (although echoes of that absurb procedure are now heard 
in cases involving certain textile products from the PRC). 
And when that Canadian producer went out of the business of 
making what Treasury had considered was as at least roughly 
comparable foreign-made merchandise, it was necessary to 
consider a new approach. Treasury said any new rule had to be

  fair, and not discriminate against the 
so-called "state-controlled economies" 
because of their political systems;
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  consistent with existing principles of 
the antidumping law; and

  perhaps, most crucial, "administrable" 
by government officials (and, of course, 
the parties concerned).

Treasury ultimately adopted the rule that the GAO has 
confirmed meets these tests. In essence, it allows a producer 
in a state-controlled economy to utilize its own factors of 
production and to value them in a "free market" of comparable 
economic development to develop a "constructed value," as that 
term is generally understood under the antidumping law. 
However, unfortunately, the rule the Commerce Department 
applies allows this constructed value approach to be used 
only if more "traditional" techniques in calculating fair 
value, albeit through surrogates in market economies of 
comparable development, are inadequate or unsuitable.

The result has been that in almost all of the cases 
decided since 1979 in the initial stages (i.e., not under 
section 751 of the new law), the prices and costs of third 
companies, in countries other than those in which the goods 
were produced, were used to establish the "fair value" of the 
merchandise under investigation. In Steel from Poland, a 
Spanish producer's prices in the home market were used; in 
Menthol from the PRC, Paraguayan export prices to the U.S. 
served as surrogates; in Truck Axles from Hungary, an Italian 
company's home market sales are the reference. In the most 
recent decison, a further abbreviation crept in: In Griege 
Polyester from the PRC, the fair value was determined by 
averaging import prices from all third country suppliers.

In my judgment/ this is not sensible policy. It flies in 
the face of legislation enacted''as a part of the Trade Act of 
1974 with respect to antidumping investigations concerning 
merchandise from other than the so-called state-controlled 
economies. Then, Congress specifically rejected as appropriate 
the utilization of third party prices and costs for establish 
ing the "fair value" of a particular respondent's merchandise. 
It recognized the inability of such a respondent to exercise 
any control over the prices and costs of the third party being 
used. Congress did not want to deny to the very respondent in 
a case the ability to assure itself that it is not dumping 
(unless it retreats from the market entirely   which it 
surely is not the aim of the law to achieve). And yet that 
is the result of the "third party price or cost" rule.

Not only is the application of third party pricing or 
costs to a respondent unfair to the exporter from the state- 
controlled economy (and thus violative of what I think is the
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first principle that ought to apply), it is also in many cases 
absurdly difficult to implement by the government. The GAO 
Report amply documents this fact. I can also attest to it 
from personal experience: When I was at Treasury we sought 
the prices of the U.S. manufacturers of golf carts   pre 
sumably the parties with the greatest interest in furnishing 
that data and most familiar with the reasons why it was needed 
and how it would be safeguarded and used. But even they were 
reluctant to give the government those facts. How much harder 
and more frustrating it is to search around the world for 
surrogate producers in other countries to supply facts about 
their sales and costs for a proceeding in which they have no 
direct involvement or even interest. The use of third party 
prices and costs is, therefore, not administrable. It ought 
to be scrapped'.

If it were scrapped in favor of the simulated constructed 
value approach that Treasury proposed and that the GAO Report 
endorses, is that a rule that meets the principles I mentioned 
earlier? I suggest it does. It fairly allows a particular 
producer to attempt to demonstrate that its prices are not 
below its costs, and thereby gives that party some ability to 
control its market behavior. It also allows the producer from 
the state-controlled economy to try and show that it has a 
comparative advantage in making and selling the goods or 
services in question. Verification of input factors is no 
more difficult than the verification of other information 
routinely reviewed by Commerce or Customs officials in anti 
dumping and other cases. And "pricing" these factors in a 
surrogate economy is not necessarily a difficult task   
particularly if the burden is placed on the respondent 
to demonstrate a technique and selection process as the Polish 
producer of golf carts was well able to do.

If it is a sensible rule, why is it not being adopted? 
Criticism has focused, first, on the notion that a market 
economy of "comparable economic development" can be found in 
which the pricing aspect of the exercise is "reliable." I 
suggest this criticism misses the point. It is not necessary 
that the Administering Authority be satisfied that every 
criterion of "market development" be identical or even 
similar for the purpose in question. A rough comparability, 
to which most responsible economists would agree, is suffi 
cient and, indeed, exists. The countries of Eastern Europe 
are, in many ways, at a stage of economic development not 
dissimilar to some of the market economies of the Mediter 
ranean basin: Greece, Spain, Portugal. Comparisons of the 
costs of labor and energy and capital in those lands provides 
an adequate guide to "free world" costs of those same factors 
in Poland or Hungary. Moreover, to the extent that, as the 
GAO Report indicates, some of the inputs a particular state- 
controlled enterprise buys are obtained on world markets in



1070

convertible currency, tnere is no reason not to price those 
inputs at their actual prices. And as the economies of some 
of these countries move toward a "reform model," with less 
rigid central planning and even more freely convertible 
currencies, it may even be possible to jse all of the internal 
prices and costs of those producers.

That is not to say that tnere are no difficult cases in 
which the rule might be hard to apply. With respect to the 
PRC, for example, I was one of those somewhat astonished to 
find the Commerce Department selecting as the surrogate for 
the most populous state-controlled economy in the world, what 
might aptly be termed a famiiy-contro^lgd principality in 
Latin America. Finding suitable econonfres with which to 
compare the Soviet Union or China is hard. But it is not 
impossible, and certainly ought not for that reason to be 
rejected with respect to the many more numerous situations in 
which we are dealing with merchandise from countries for whom 
surrogates can be found with relative ease.

Criticism of the rule has also focused on the alleged 
difficulty petitioners would have in stating an adequate case 
of dumping if they were compelled to develop the imagined 
costs of an Eastern European producer and then to "price" 
those costs in some undetermined third country. In fact, I 
suggest that the petitioner has, in some respects, an easier 
time in attempting to establish sales at less than fair value 
in such cases than in situations in which he must seek price 
data on foreign home market transactions. A projection of his 
own costs and factor inputs, suitably adjusted for the foreign 
locale from published information, is precisely what the 
existing Commerce Department regulation (19 CFR § 353,36(a)(7)) 
contemplates for such cases. It ought not to be more difficult 
to apply in the case of Polish wares than in the case of Swiss 
or French merchandise.

A third criticism of the rule stems from fears that 
the records of producers in state-controlled economies will 
either be unavailable for inspection by U.S. Government 
verifiers or will be unreliable even if examined. To the 
extent a producer (or its government) declines to permit 
access, the law and regulations have an ample answer: the 
"best evidence rule." The situation is no different than any 
other in which cooperation from respondents is not forth 
coming. With respect to reliability, one must await actual 
experience. However, it can be said that in the two cases in 
which the input records of the state-controlled economy 
producers were meticulously reviewed by Treasury and Commerce 
personnel   Golf Carts from Poland and Montan Wax from 
the German Democratic Republic   the records were found to 
be more than adequate.
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A fourth objection suggests that since the state-controlled 
economy may attempt to foster one type of production rather 
than another, it may "unfairly" be able to demonstrate real 
comparative advantage in the favored industry. But why is 
this unfair? Our entire trading system is supposed to be 
based on comparative advantage. We should encourage it. 
It : sensible for the Hondurans to grow bananas, just as it 
is unreasonable for Icelanders to try tc do so. Similarly, if 
Poland has coal resources, it should mine and export coal. If 
Hungary has a technological base in electric light bulb 
manufacture, it should exploit that advantage. Only to the 
extent that the Hungarian producers are, in effect, growing 
bananas on the ice cap in a hot house subsidized by the 
government should we complain. But then there is ample scope 
in the administration of our existing law (even without the 
use of the countervailing duties law) to find margins of 
dumping, since obviously, their labor or material costs will 
be excessive. If, however they do have a comparative advan 
tage, why should American consumers be denied the ability to 
buy their goods? ' If there is any "unfairness" it is to our 
own people.

This latter criticism of the constructed value rule 
assumes that export industries in state-controlled economies 
are often "targeted" for stimulus and suppoxt. Senator Heinz 
has suggested this is a fact. Of course, to some extent 
all economies   including our own   that buy at least 
some goods abroad, must export in order to earn the fund? with 
which to buy what they need. And all of us are encouraging 
exports to some degree. But it is very hard to prove (rather 
than conjecture) that the economies of scarcity that charac 
terize most of the countries we call "state-controlled econo 
mies," are particularly or effectively pushing their export 
industries in other than those fields in which they do have 
some comparative advantages. The Polish producers of hams.- 
for example, whom I happen to represent, have been shipping 
their products to this country in volume since before World 
War II. It was as sensible an economic judgment that this was 
a good market for their products in 1930 as it is in 1980. 
Golf carts were made specifically for this market   just as 
there is specific merchandise made here for unique foreign 
markets. But those carts were (and are) made in a factory 
that, apparently, can stamp, paint and assemble the sheet 
metal involved with relatively low inputs of material, labor 
and energy. That is not "unfair" or "artificial" pricing.

Finally, the rule is criticized as too hard to administer. 
There may be situations in which the search for input factors 
becomes too'difficult or in which the foreign producer or its 
government declines to provide the timely access needed by our 
administrators. But, if so, the other prong of the GAO
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recommendation also makes sense. That rule suggests finding 
for "fair value" a the average price of the lowest cost free 
market supplier to the U.S. market, whether foreign or domestic. 
Clearly, if ascertainable/ that price would be a convenient 
bench mark for exporters in, say, Poland, to follow. That is 
the standard this bill also proposes   but exclusively. We 
support its adoption, as long as the exporter has the option 
to try and prove a lower "simulated constructed value." 
Unfortunately, I do not have much confidence that it will be 
easy to find the lowest average price, and that is why I find 
the proposed legislation troubling in its exclusive reliance 
on this principle.

To the extent that merchandise is truly fungible   the 
way bulk bhemicals or other commodities may be   the rule may 
well be workable. But even with respect to such goods, there 
are differences in grade, packing, terms of delivery, length 
of contract and the like that may make direct price comparisons 
with imported merchandise difficult   at least without making 
a number of what inevitably become arbitrary adjustments. But 
as one deals with more fabricated and differentiated merchandise, 
the .notion that one can find the "lowest average price" in the 
U.S. market becomes virtually impossible. One might find 
ranges of prices describing classes of roughly similar goods. 
But even with respect to a canned ham, there are differences 
in quality   of water content, of fat, of the "taste" based 
on the solution in which it was cured or the food eaten by the 
swine from which it was made   that affect price. And with 
manufactured items there are often non-functional differences 
in appearance and style, in warranty and after-sale service 
terms, in delivery times and spare part availability, just 
to name a few, that makes the contemplated "to-the-penny" 
comparisons untenable.

There is also a small question of fairness. The rule 
allowing exporters from state-contrcllec3 economies to use 
the lowest U.S. prid? may be seen as giving those producers an 
unfair advantage that sellers in free market economies lack. 
But I do not find the rule objectionable on that basis. It 
rests on notions this Committee has, in connection with the 
antidumping amendments in the Trade Act of 1974, recognized 
as proper. It is based on the view that foreign merchandise 
priced above goods available in this market that are not being 
dumped or subsidized cannot, as a rule, be seen as a cause 
of injury to the U.S. industry. Nevertheless, it might be 
appropriate for this Committee to consider amending the 
statute generally so as expressly to permit exporters from all 
countries to demonstrate that they are not dumping within the 
meaning of the law by submitting proof that reasonable quanti 
ties of such or similar merchandise are available on the U.S. 
market at even lower prices.
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Conclusion

My detailed discussions of some of the amendments to the 
TAA that may be proposed to you by the Administration are not 
intended to derogate from the comments made at the outset. 
Those are the views that I most sincerely urge upon the 
Committee. Do not rush to judgment. Do not once more succumb 
to the pressure and itch to "do something." As Congressman 
Prenzel is reported to have said "If you believe in free trade 
... it will be a good session if nothing passes in the 98th 
Congress." Instead, commission the serious study that has for 
so long been sorely needed but never undertaken. Focus the 
Nation's attention on the ways in which we can make more and 
sell more of what we make rather than on how we can even 
further limit the opportunities of others to sell their wares 
to us. That is the oversight the program needs and that only 
you can provide.

Thank you.

Chairman GIBBONS. I have always wondered, if we have an 
unfair trade practice like a subsidy and U.S. industry is injured, 
why the Government takes the money and the injured industry 
just kind of sits there and has to perhaps eat it, write it off.

Do you think we could devise a manner in which these benefits 
would go to the private industry or would that produce a tremen 
dous amount of immediate litigation?

Mr. EHRENHAFT. I think that it would create——
Chairman GIBBONS. Suppose I am making scissors and scissors 

coming in from South Africa are subsidized to the extent of 50 per 
cent. I am injured. I have to take a chapter 11 reorganization.

I am really injured because of these subsidized scissors. Should I 
be able to bring an action against the subsidized scissors importers 
or should I be able to bring action against the U.S. Treasury?

I can't really sue the Government of South Africa that would be 
subsidizing the scissors. Have you given any serious thought to 
what they would do?

Mr. EHRENHAFT. I have.
Chairman GIBBONS. Would it be a violation of GATT? I don't 

know.
Mr. EHRENHAFT. The notion of the countervailing and antidump 

ing duties is not that the actual duties would be collected. They are 
' intended to be——

Chairman GIBBONS. To discourage somebody from engaging in 
the practice.

Mr. EHRENHAFT. That is right. In fact, one of the reasons why 
very few duties are collected is because after the order goes into 
effect, the prices are revised in order to overcome the duty.

Therefore, I don't think the Treasury, in fact, collects a signifi 
cant amount of money from the duties. That was one of the reasons 
why we couldn't get the Customs Service to pay a lot of attention, 
before adoption of section 751 to look at what happened after a 
countervailing, or antidumping duty order was applied.

If we look at the results of 751 cases, one observes that where 
there is a continued trade in the product that is subject, for exam 
ple, to a dumping or countervailing duty order. But the margins 
are very, very small and the high margins apply only with respect

22-516 0—83——35
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to producers who have dropped out of the market. They bear out 
the prediction that people had that it is likely that these orders do 
not result in significant income to the Treasury. That is being dem 
onstrated by the facts. But I think the notion of putting into a pool 
the customs duties that one might collect under a countervailing 
duty order and making them available to the injured industry, de 
serves some further consideration. In part, perhaps it could be part 
of a fund for the adjustment of these industries. If the funds were 
available to industries that had adjustment plans, special funds of 
the Treasury, perhaps replenished through such customs duties, 
could be appropriately tapped for that purpose.

Chairman GIBBONS. Mr. Frenzel?
Mr. FRENZEL. I want to thank the witness for his excellent testi 

mony. I think he gave us some interesting information and sugges 
tions.

I notice that you are talking about in one of your pieces of testi 
mony—you talk about limiting certain judicial reviews of decisions 
of the ITC and ITA. You didn't mention that in your remarks here.

I wonder if you could sketch that briefly?
Mr. EHRENHAFT. Under the Trade Agreements Act of 1979, 

almost every decision taken by the ITC and the ITA is immediately 
appealable to the Court of International Trade. And many partici 
pants in these proceedings have availed themselves of the opportu 
nity to seek such judicial review.

A recent article in American Metal Market indicates that that 
court may shortly be overwhelmed with a burgeoning case load be 
cause so many cases are being appealed from interlocutory orders 
such as a preliminary determination of no injury or a preliminary 
determination of no margins.

The fact is that these preliminary determinations do not end the 
case. The case continues on to final, and the proceedings are not 
stayed while the court has to consider these preliminary matters.

I think that most students of the act and those familiar with our 
normal judicial system would say that there is no need for this 
kind of interlocutory review.

We can await the final determination and have everything re 
viewed at that one time That is the way that our normal judicial 
procedures work hi court, and these matters really deserve no dif 
ferent kind of practice.

Mr. FRENZEL. But the losers usually exercise every possible 
option. If you lose on antidumping, you try 201 and 301 or 337—I 
suppose you may as well appeal at every stage of the process.

Mr. EHRENHAFT. That is a slightly different matter. What I am 
talking about is that at the preliminary stage if the margins were 
found to be non-existent, for example, that the petitioner could 
seek review then.

The ITA is still committed to having its own hearing and coming 
up with a final determination which might be different. Under 
normal appeal procedures, you have to wait for the final judgment 
before you can appeal. Similarly, it seems to me, there is no reason 
why we couldn't require a final decision by the ITC and ITA before 
an appeal to the courts were possible.
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Mr. FRENZEL. If you don't accept my decision of shooting the law 
yers, I stuppose this is the next best thing. Anyway, thank you very 
much for your testimony.

Chairman GIBBONS. What about the reorganization? What do you 
think about that operation?

Mr. EHRENHAFT. Well, Mr. Chairman, I thought——
Chairman GIBBONS. I am talking about the proposed reorganiza 

tion, what do you think about that? I know about the past one.
Mr. EHRENHAFT. I think that the proposed reorganization would 

be a mistake. I think that the USTR is a very valuable adjunct of 
the President and something like a USTR would be required even 
if there were a reorganized Commerce Department.

The President simply needs to have somebody other than a Cabi 
net Secretary—a special representative—who can negotiate direct 
ly and who can do the things that the USTR does.

Similarly, reorganization would not avoid the special constituent 
trade interests in Agriculture, Defense, State, and so on. All of 
those problems of the interagency process would remain, and there 
fore I don't see that this has any purpose other than one of cutting 
down the size and scope of USTR.

It may be that it would not be a bad idea to cut back on the 
USTR. It may be that that should be a smaller organization and 
that it should have less operative type of responsibilities such as in 
the GSP area and the section 301 area and so on. Some of the adju- 
dicatory type of matters that the USTR now does might perhaps be 
lodged in one of the regulatory agencies, because that is in my 
mind not really necessary for a trade representative.

But somebody like a trade representative is going to be necessary 
in any event.

Chairman GIBBONS. That is the first time I have heard that sug 
gestion, that you pull the GSP functions out. I realize it does take a 
lot of time and a lot of personnel to administer those laws.

Most of them are administered in the USTR, aren't they?
Mr. EHRENHAFT. They are.
Chairman GIBBONS. Those hearings are extremely involved and 

require a lot of someone's time. The orders they publish are very 
involved.

If the USTR just read all those orders, he would have his hands 
full. Maybe we can shuffle those chairs around a little without 
hurting anything.

Thank you very much.
Mr. FRENZEL. May I ask a question? Were you in Treasury when 

the trigger price was invented?
Mr. EHRENHAFT. I was, sir. Guilty.
Mr. FRENZEL. What was the reason it failed—that the economy 

got too lousy or the steel business got too lousy?
Mr. EHRENHAFT. That was intended to be & temporary kind of 

device. I think that it would have succeeded and did succeed in the 
early days as long as everyone thought that the emperor was well 
clothed.

When over the course of years it became apparent that what was 
being promised was more than the capacity of the U.S. Govern 
ment to enforce, and people became sophisticated about ways of
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evading the trigger price through offshore sales companies and so 
on, the mechanism broke down.

I think as a temporary measure of monitoring imports and of 
preventing the total exclusion of European imports which might 
have resulted from the antidumping cases that were then pending, 
the trigger price mechanism was a useful and important step at 
the time.

Mr. FRENZEL. Tell me why it wouldn't have been better policy for 
the antidumping cases to go forward?

Mr. EHRENHAFT. The feeling wac at the time that the currency 
differentials between the European currencies and the dollar would 
have created very large dumping margins for most of the European 
products. The effect of that would have been that most European 
carbon steel would probably have been excluded from the United 
States, to the benefit of the Japanese, more than to the benefit of 
the U.S. industry, because there were no dumping charges pending 
against the Japanese at the time. The feeling was that the Japa 
nese had capacity to fill the need, and probably they would then 
step in where the Europeans might have been excluded, and/or Ko 
reans or other third country suppliers would have benefited. But it 
was because—the feeling was that the European currencies at that 
time were overvalued and that the dollar was undervalued, the op 
posite of the situation today, and that some temporary measures, 
until the currencies could be restored and this apparent dumping 
would then be avoided, was all that was needed. So temporary 
measures were proposed until we would reach equilibrium.

Mr. FRENZEL. Go a couple of years further. Should we have al 
lowed the dumping cases to proceed the second time around?

Mr. EHRENHAFT. If the dumping cases had proceeded the second 
time around, I feel fairly confident that but for a few producers 
there probably would have been very modest, if any margins. The 
countervailing duty cases were the ones where significant margins 
may have been found and where significant duties might have been 
imposed.

Dumping I am not sure would have resulted in any significant 
margins, again, because of this currency problem. Indeed, this cur 
rency problem makes a mockery of our antidumping and counter 
vailing duty measures. The currencies change in a day. We have no 
way of controlling or doing anything about that. That is an area 
where I believe very serious attention is required in the next year.

Mr. FRENZEL. Thank you very much.
Chairman GIBBONS. Thank you. Both your summary and your 

entire statement will be included in the record.
Mr. EHRENHAFT. Thank you.
Chairman GIBBONS. We now have Mr. Rivers and Mr. Potter, 

representing the Ad Hoc Committee of Domestic Nitrogen Produc 
ers. Gentlemen, glad to have you. Sorry you had to wait so long.

We know it has been not only long today, but the other days.
STATEMENT OF RICHARD R. RIVERS, COUNSEL, DOMESTIC NI 

TROGEN PRODUCERS AD HOC COMMITTEE, ACCOMPANIED BY 
PHILIP H. POTTER, CONSULTANT
Mr. RIVERS. Mr. Chairman, we have a full statement.
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Chairman GIBBONS. We are going to put that in the record.
Mr. RIVERS. In addition, we have prepared an executive sum 

mary which probably also ought to go in the record.
Chairman GIBBONS. Both will go into the record.
Mr. RIVERS. I will summarize the executive summary to be brief.
Mr. Potter and I have a common client with a problem. The 

client is the Domestic Nitrogen Producers Ad Hoc Committee, a 
group of some dozen or so domestic producers of nitrogen fertiliz 
ers, most commonly what is known as anhydrous ammonia, the 
most common form of fixed nitrogen fertilizer used in agriculture 
around the world.

Our clients face a serious and growing problem. At the present 
time, it appears that, at least from our perspective, that this is a 
problem for the nitrogen fertilizer industry, but the more we get 
into this it appears we are not just talking about anhydrous ammo 
nia. We are not just talking about petrochemicals. We are talking 
about a problem that potentially affects any industry in the United 
States, particulary resource-based industry, and it is a problem 
that presently falls through the cracks in U.S. trade laws. It is the 
problem posed by nonmarket economy trade and State controlled 
enterprise.

I, as you know, have been a student of U.S. trade laws for some 
15 years, and in my opinion, there are really no good, effective 
tools for dealing with this problem. What is interesting is that we 
had occasion to sit in on some of these hearings and you have had 
a number of witnesses make reference to this problem, and, in fact, 
Mr. Cunningham, who has in the past represented clients who are 
foreign suppliers of anhydrous ammonia to the United States, actu 
ally agreed in his testimony—I think if you look back at the record, 
he agreed that this is a serious problem.

This problem poses a serious gap in U.S. trade law and it is one 
that needs fixing. I would now like to talk about how the problem 
arises in the ammonia context.

Anhydrous ammonia, as I said, is a basic form of fixed nitrogen 
used in agriculture. It is made basically from two things, air and 
natural gas. There are some other catalysts and whatnot thai, are 
used in the chemical process, but by and large those are the basic 
raw materials of anhydrous ammonia.

For a typical producer of anhydrous ammonia, most anywhere in 
the world, two-thirds of the cost of producing it is the cost of natu 
ral gas. But in recent years, there has been a disturbing trend in 
particularly the nitrogen fertilizer industry.

We are finding, like many American industries, that we are 
faced with increased foreign competition, but in our case i-he com 
petition that we are up against is a very ' .-oubling kind and it 
raises, I think, some very profound issues for U.S. trade officials for 
the Congress.

The competition that the nitrogen industry facos abroad tends to 
be from nonmarket economies or from state-owned enterprises. 
They are Government monopolies. Typically, their governments 
are making natural gas feedstocks available to them for the pro 
duction of ammonia, virtually without cost, to turn into nitrogen 
fertilizers to be sold in the U.S. market at whatever price can be 
obtained.
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Here is a step-by-step description of the process. First, a govern 
ment, a foreign government, undertakes to exploit its reserves of 
natural gas by creating a modern state-owned petrochemical indus 
try which is targeted at export markets.

Second, that government undertakes to provide the natural re 
sources that it holds in public trust to a state-owned ammonia pro 
ducer on virtually a cost-free basis or at an artificial price,- which is 
intentionally set below its real market value to foster petrochemi 
cal production.

Third, because these plants are owned by governments which are 
hard pressed for foreign exchange earnings, they are built to 
supply export markets and are operated to supply a fixed quanti 
ties to those markets each year virtually without regard for 
demand for the product.

Fourth, the government in question, having little or no current 
notion of its cost of production, offers the ammonia at whatever 
price can be ptained and typically below any price at which any 
private or rational producer can hope to compete.

We have all sat and listened to people talk about government 
and state enterprises and monopolies, but this is the most dramatic 
example in my experience of how when governments undertake to 
become players in the marketplace, they play by different rules.

Let me give you an example. What these governments are telling 
their producers is basically as follows. It is telling the producer, 
sell 1 million tons of ammonia this year in the United States at 
whatever price you can get for it.

The U.S. producer, in contrast, typically has a pretty good cur 
rent notion of what his costs are. For example, he knows that it 
costs him say $160 per ton to produce ammonia and, say another 
$20 per ton to return the investment in his plant, and he says to 
his manager, sell all the ammonia you can at $180 per ton, or 
better, if you can get it, but don't sell any for less than $180. We 
will turn it off because we don't want to compound our losses by 
selling at below the price.

The current problem arises because the government's monopoly 
is concerned with selling a fixed quantity without regard to 
demand in the market and the U.S. producer is primarily con 
cerned with making a profit and avoiding a loss and he will egu- 
late the volume of his production accordingly.

I hope the implications of this are clear to you and to the sub 
committee. What we are talking about is not a problem for the do 
mestic fertilizer industry. It is a problem that confronts any pro 
ducer in any industry in the United States.

We have a trend underway here of not only nonmarket economy 
product, products originating in nonmarket economy countries 
coming into the United States, but also products coming into the 
U.S. marketplace that are manufactured by state-owned enter 
prises in mixed economy countries, including some very close 
neighbors.

This is a problem that is absolutely not addressed adequately 
under U.S. trade law. This industry that Mr. Potter and I jointly 
represent has a long track record of efforts to deal with their par 
ticular problems within the existing frame work of laws.
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Several of these companies were the original complainants in the 
Soviet ammonia case under section 406.

I think you may recall what a fiasco that was. In addition, other 
companies have filed section 337 cases alleging that this type of 
conduct is challenged under that provision of U.S. law and the ITC 
has taken the position that this is an antidumping matter and 
have referred it to the Commerce Department, which has taken the 
position that it is not an antidumping problem.

There is pending a countervailing duty case on imports from 
Mexico before the Department of Commerce. I am counsel for four 
companies that brought that case.

We have obtained an affirmative preliminary determination. The 
Department agrees with us that the state monopoly producer of 
ammonia in Mexico, which is Pemex, is receiving a valuable input, 
natural gas, from a state monopoly holder of natural gas, which is 
also Pemex, at a preferential basis.

The preliminary determination has yielded a rather small 
margin. We have a serious quarrel with the way the Department 
has calculated it, but I am not here to try that case.

Chairman GIBBONS. Do you have a right of appeal?
Mr. RIVERS. There is an opportunity for interlocutory appeal, and 

that option was available to us, but the standard which the Con 
gress, I think quite properly, placed at that point is that you have 
to show that the decision by the administrator was arbitrary and 
capricious.

At the time of the final determination, you can appeal and you 
merely must show that their decision was not supported by sub 
stantial evidence on the record.

So we privately believe that it was arbitrary and capricious, but 
we are going to continue our quest for a remedy at the department 
al level.

Chairman GIBBONS. Let me ask you a question here. If on final 
appeal the court says it was arbitrary and capricious, how far back 
does the collection of those duties go?

Mr. RIVERS. To the time of the preliminary, the date of the pre 
liminary, when suspension of liquidation occurred and they began 
collecting the duties.

If we are able to get the margin increased, it will only be up 
until the time of the final. We won't be able to go all the way back 
to the preliminary for the full margin.

The point I want to make is that even if we are successful in this 
rather unusual countervailing duty petition, it will not really have 
addressed all the ramifications of the problem which this industry 
faces.

The current U.S. remedies under U.S. trade law, the remedy 
which Congress designed in 1974 was section 406, as you know. I 
think almost by common agreement, section 406 of the Trade Act 
of 1974 does not work.

I think all parties, at least in my experience, agree that that is 
not—that that is a dead letter in U.S. trade law. But the problem 
that section 406 was designed to address continues, and in fact, is 
growing, at least from our perspective, and is becoming much more 
severe.
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I suspect that may be the case in other industries. We are talk 
ing about ammonia here, but there is steel coming into the United 
States from nonmarket economy countries. There has been an 
effort to try and deal with this in the antidumping context and the 
regulations, the so-called surrogate country method of analysis 
where an investigator from the Department of Commerce in a typi 
cal case tries to determine a country which is in a comparable 
stage of development, say, a communist country, and in effect, trav 
els to Spain and pretends he is in Poland and tries to calculate 
what kind of a cost there is to making a golf cart.

That hasn't worked either. Mr. Potter and I are giving a great 
deal of thought to this, as are others around town. There is no 
question in my opinion—I tried to s^eak here as a practitioner and 
not just as an advocate for a particular industry and client—no 
question but what this is a real gap in the law, in my mind, and 
one that you really ought to act to come up with some reasonable 
way of dealing witn it.

I don't think anyone is saying that subsidies, for example, in the 
context of the subsidies code, the question was often askeid, just be 
cause something is state owned, does that mean that that is, per se, 
a subsidy?

The answer we always gave was, no, state ownership, per se, is 
not a subsidy, but when state-owned enterprise is operated in a 
manner which is inconsistent with commercial considerations, then 
that is another matter.

What we are finding is that these enterprises are actually play 
ing as market players in the U.S. market place, but they are moti 
vated by something other than the traditional motives of private 
producers.

They are motivated by a desire to earn foreign exchange or what 
ever else. Mr. Potter has considerable experience in this.

I would like to ask him if he has comments that he wishes to put 
on the record.

Mr. POTTER. I would like to emphazise a couple of points, Mr. 
Chairman. In terms of the cost question, and I think Mr. Cunning- 
ham raised this in his testimony last week, that the costs and 
prices are artificial, certainly in nonmarket economies, and we find 
very similar actions in the case of Government-monopoly producers 
such as the Pemex situation in Mexico in the current case.

These producers essentially ignore their costs when they get to 
the marketplace, where costs are a restraining factor for a U.S. 
producer. You don't want to sell below your costs and take losses.

These producers tend to run their operations and measure their 
success in terms of volumes of production, and so we end up with 
an erratic entry of supply into the marketplace, sometimes over- 
supply and sometimes not.

It affects the price, suppresses prices and has sort of a stairstep 
effect that tends to feed on itself. You can look at this as a dump 
ing problem or—the flip side of the coin—you can look at it as a 
subsidy problem.

The underlying problem is that the prices set by the Government 
for raw materials, in this case natural gas, are artificially set.

We have no way of determining whether that price—assuming it 
can be determined, as in the case of Mexico—is a reasonable price
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in the marketplace in Mexico or in a world market if a world 
market exists for gas or some other material. There must be some 
standard of comparison to show that the price is or is not a subsi 
dized price. But there should be some commercial benchmark 
against which it is tested.

That does not appear to be the case under current interpretation 
of law. In the case of a nonmarket economy, there is some question 
of whether you could determine what that real price is in any 
event because of, again, the artificiality in exchange rates, for in 
stance.

The underlying problem is, then, some market test; can you find 
some market test. We tried to do that through the constructed- 
value process.

Mr. Rivers mentioned the surrogate problem. I think the commit 
tee is well aware of the deficiencies and complaints in that regard. 
Mr. Cunningham suggested an alternative modification to the 
dumping laws that would establish a standard of lowest-market 
price against which you would compare the import price and if 
they were at or above that, it would not be dumping in the case of 
a nonmarket economy.

That presents some rather unique problems and results, given 
the kind of marketing process that these Government monopolies 
undertake. I repeat, that performance is based on volume.

If you set the price, a nonmarket economy will import preset vol 
umes of products, whether they are more efficient producers or not. 
That is the underlying premise of the Heinz bill, that that lowest 
market price would represent the most efficient producer in the 
marketplace. Yet, that price may be from another subsidized-state 
producer or be a suppressed price.

Mr. RIVERS. Senator Heinz has introduced a bill on the Senate 
side which would adopt the proposal that Mr. Potter describes.

As we see it, the defect in that approach is that it basically as 
sumes that a nonmarket economy producer is as efficient as the 
most efficient foreign supplier to the U.S. market, and we think 
that gives away too much because we don't think they are that effi 
cient ever.

Mr. POTTER. Our clients have a tendency to object to the result. 
To the extent that oversupplies the market, they are going to be 
forced to shut down their plant.

U.S. producers are forced to respond to the marketplace's price. 
They are not going to sell below their costs, and yet they are not 
being shut down by a more efficient producer. The only difference 
was in the cost of the gas.

[The prepared statement follows:]
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STATEMENT OF RICHARD R. RIVERS AND PHILIP H. POTTER, ON BEHALF OF THE 
DOMESTIC NITROGEN PRODUCERS AD Hoc COMMITTEE

Mr. Chairman and Members of the Committee! I am 

Richard R. Rivers of Akin, Gump, Strauss, Hauer & Feld. With me 

is Philip H. Potter of Charls E. Walker Associates. We are rep 

resenting the Domestic Nitrogen Producers Ad Hoc Committee. 

We welcome this opportunity to appear before the Subcommittee on 

Trade to discuss a serious and growing problem confronting the 

domestic nitrogen fertilizer industry. This problem concerns a 

unique unfair trade practice, which, in our opinion, is inade 

quately addressed by existing law. At the present time it ap 

pears that this practice is primarily a problem for the nitrogen 

fertilizer industry. However, we are convinced the same problem 

poses a serious threat to the existence of the entire domestic 

petrochemical industry, as well as other industries, unless an 

effective solution is found and found soon. The Ad Hoc Committee 

nas prepared a written statement covering the subject in consider 

able detail. We request that it be made part of the record. At 

this time, however, we wish to outline it for you in the simplest 

and most straight-forward manner possible.
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In order to appreciate fully the nature of this problem, 

one must first know something about the anhydrous ammonia industry. 

Our joint clients are eleven domestic producers of anhydrous 

ammonia, a basic p*' »-ochemical product which is the most common 

form of fixed nitrogen fertilizer used in agriculture and essential 

for food production around the world. Anhydrous ammonia is made 

from only two feedstocks: (1) natural gas (or occasionally a sub 

stitute hydrocarbon); and (2) air. Most of the ammonia produced 

in the United States is used as nitrogen fertilizer either directly 

as ammonia or other forms of nitrogen fertilizer made from ammonia. 

The United States is the largest market in the free world for 

fertilizer. For most U.S. producers of anhydrous ammonia, the 

cost of natural gas constitutes about two-thirds of the cost of 

producing the product.

In recent years, a disturbing development has emerged in 

the nitrogen fertilizer industry. Increasingly, foreign producers 

located in countries with large reserves of natural gas are 

entering the world nitrogen fertilizer market. These producers, 

however, are presenting a new and very troubling form of competi 

tion for private producers. They are state-owned enterprises - 

government monopolies - and their governments are making natural 

gas feedstocks available virtually without cost to turn into 

nitrogen fertilizer to be sold in the U.S. market at whatever 

price can be obtained. Here is a step-by-step description of the 

process and its result:

0 First, a foreign government undertakes to 
exploit its reserves of natural gas by 
creating a modern, state-owned petro 
chemical industry, targeted at export 
markets.
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0 Second, the government provides the natural 
gas to the state-owned ammonia producer on 
virtually a cost-free basis or at an arti 
ficial price which is intentionally set 
below its real market value.

0 Third, because these plants are owned by 
governments which are hard-pressed for 
foreign exchange, they are built to supply 
export markets and they are operated to 
supply a fixed quantity to those markets 
each year.

0 Fourth, the government in question having 
little or no current notion of its costs 
of production offers its ammonia at what 
ever price can be obtained and typically 
below any price at which a private producer 
can hope to compete.

In other words, these governments are saying to their 

producers, "Sell 1,000,000 tons of ammonia this year (or what 

ever amount was designated that year in their economic plan) 

in the United States at whatever price you can get." The U.S. 

producer, on the other hand, knowing it costs him, for example, 

$160 per ton to produce ammonia and it takes another $20 per ton 

to return the investment in plan'., (assuming a reasonable rate of 

production) says, "Sell the most ammonia you can at $180 per ton 

or better if you can get it, but don't sell for less than $180."

The government monopoly is concerned with selling a 

fixed quantity without regard to demand in the market. The U.S. 

producer is primarily concerned with making a profit and avoiding 

a loss, and will regulate the volume of its sales accordingly.

In two instances within the last five years   in the 

case of the Soviet Union and in the case of Mexico   governments 

have undertaken just such plans aimed at converting natural gas 

into nitrogen fertilizer for sale in export markets, particularly
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that of the United States. In both instances it has become 

apparent that these governments are using state-owned reserves of 

natural gas in desperate efforts to capture U.S. markets and to 

earn foreign exchange to service external debt.

By now the implications of this phenomenon should l>e 

obvious to you. What we are talking about is not merely a problem 

of the domestic fertilizer industry. This is potentially a prob 

lem for the entire petrochemical industry or/ for that matter/ any 

resource industry faced with a state-owned competitor whose foreign 

government provides him his basic raw material on a virtual cost- 

free basis. It is a problem for U.S. trade policy and for the trad 

ing system itself. Moreover, the advantage such a producer enjoys 

is not a comparative advantage; it is an unfair advantage afforded 

him by his government which enables him to price his product at a 

price well below the price at which a private producer, quite ration 

ally, chooses not to offer his product for sale.

Who is the loser in this process? Initially it is the 

private producer who loses as he sees his customers lured away. 

Over the medium term, it will be the economy of the foreign 

country that will ultimately find the cost reflected in the 

devaluation of its currency. Over the long term, we submit, the 

list of losers will include the United States which will lose 

reliable and efficient domestic industries such as the nitrogen 

fertilizer industry.

There are no remedies under current law which adequately 

address this problem in all its aspects:
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0 Section 406 applies only to nonmarket 
economy trade   not to state-owned 
enterprises in mixed economies   and 
all sides agree that it has proven 
unworkable;

0 The U.S. International Trade Commission 
has taken the position that Section 337 
does not apply to this problem and has 
suggested that the issue be taken up under 
the antidumping statute. That ruling is 
being challenged in the courts.

The Department of Commerce which admini 
sters the antidumping law has taken the 
position that the statute does not apply.

0 A countervailing duty investigation on 
imports of ammonia from Mexico is pend 
ing at the Commerce Department, but the 
Department in an affirmative preliminary 
determination has calculated the net 
subsidy in a manner which fails to assess 
in a reasonable way the value of the 
natural gas.

The Department has preliminarily determined 
that Pemex's production of anhydrous ammonia 
is subsidized, but only to the extent that 
its gas costs are less than the price at 
which Pemex sells gas to other industrial 
users. The problem is that the Mexican 
Government sets that industrial rate inten 
tionally below market values for the purpose 
of subsic" "zing industrial development and 
productio d specifically as an incentive 
to exports.

At the present time four domestic ammonia producers 

are aggressively pursuing a remedy under the countervailing 

duty law. It remains to be seen whether they will succeed. 

However, preliminary indications are that the Commerce Depart 

ment is unwilling to interpret existing law so as to offset 

the additional amount by which Mexico undervalues its gas.

We believe the most realistic and effective way to 

deal with the distortions that government monopolies can cause 

in the marketplace is to amend the countervailing duty law.
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These governments are failing to account for their 

true production costs or are artifically setting prices for pro 

duction inputs below their real value in order to gain market 

share and generate export earnings. We need an amendment to 

existing law to deal with this problem effectively.

Such an amendment should provide for a countervailing 

duty equal to the difference between the artifical value set by 

the government for the production input and the reasonable market 

value of that input. Those market values should be required to 

be calculated to reflect either "opportunity costs* or, in the 

alternative, the "residual value" of the input.

In other words, the Department of Commerce should make 

two inquiries:

(1) How much is the foreign government 
charging for the input? and,

(2) How much should it be charging for 
that input with reference to an 
appropriate market value?

In answering either one of these questions, it may become neces 

sary to Construct values. We know of no other way to remove the 

distortions in the marketplace created by government monopolies. 

In closing, Mr. Chairman, we believe that the problem 

we have outlined represents a growing and pernicious form of unfair 

trade practice. Congress, we believe, must act quickly to amend 

U.S. law i-o set the rules that state-owned monopolies must observe 

whesi exporting to U.S. markets. Failure to act promptly invites 

the perverse result of encouraging foreign governments to adopt 

State-owned monopoly as the most effective way to compete in U.S. 

markets.
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Chairman GIBBONS. I am familiar with the ammonia situation. I 
helped build an ammonia plant as a lawyer. Lawyers are necessary 
to help build plants, Mr. Frenzel.

I regret that, but they are. I went through all the process of help 
ing them build an ammonia plant, and I realized that the cost of 
natural gas is the key ingredient.

In Mexico, where they have a lot of natural gas, they have been 
flaring it off as natural, and turn around and just dump it right 
into the ammonia process, and then sell at whatever price they can 
get for the ammonia.

The same thing happened—the reason why we had the addition 
al test on antidumping, as I recall, and maybe, Mr. Rivers, you 
know more about this than I do, is because the law was concerned 
about the sulfur that was being given away really from Canada.

Mr. RIVERS. That is a natural gas problem. That is the byproduct 
provision in the antidumping where you had associated sulfur.

Chairman GIBBONS. It is a different test. If you are selling it in a 
foreign country cheaper than you are selling it at a domestic price, 
then we got the wrong law to patch up the sulfur thing, and now 
we are trying to find a way around this.

We haven't found an effective way of dealing with these nonmar- 
ket causes.

Mr. RIVERS. Our problem is gas, but you can substitute for gas, 
coal, iron ore, and the same type problem can arise even outside 
the resource based industry context.

Chairman GIBBONS. One reason our Government has been a little 
reluctant to get out in front on this is the fact that the Europeans 
have been claiming we are subsidizing the exportation of manmade 
fibers because of our controlled gas prices.

So, once you start sinning, it is hard to get out of the mess. We 
have been having one set of consumers or we have been subsidizing 
consumers in the natural gas industry for so long we thought it 
was part of the natural process.

We have got to find our way out of this mess. I hope you will 
help us.

Mr. RIVERS. We would like to volunteer to work with you and the 
staff of the committee in coming up with a reasonable approach to 
the problem.

Chairman GIBBONS. We will accept your gratis services and see 
what we can do to work out something.

Mr. Frenzel?
Mr. FRENZEL. Who is the ad hoc committee?
Mr. RIVERS. It is in the statement. The members of the commit 

tee are Agrico Chemical Co., Center Plains Industries, First Missis 
sippi Corp., W. R. Grace & Co., International Minerals & Chemicals 
Co., Mississippi Chemical Corp., Olin Corp., Sohio Chemical Co., 
Terra Chemicals International, Union Oil Co. of California, and 
Wycon Chemical Co.

Mr. FRENZEL. Thank you very much. That is it on the front page 
of the full statement that will be put in the record.

[The prepared statement referred to follows:]
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STATEMENT OF L. L. JAQUIER, EXECUTIVE VICE PRESIDENT, W. R. GRACE & Co. ON 
BEHALF OF DOMESTIC NITROGEN PRODUCERS' Ao Hoc COMMITTEE

Mr. Chairman and Members of the Committee:

I am L. L. Jaquier, Executive Vice President of W. R. Grace fi Co. and 

Agricultural Chemicals Group Executive. The Ad Hoc Committee is made up of 

eleven producers of anhydrous ammonia and nitrogen fertilizers.

U.S. ammonia producers are increasingly unable to compete with state-owned 

monopoly ammonia producers, particularly the Soviet Union and Mexico. 

Countries like the Soviet Union and Mexico enjoy the comparative advantage of 

abundant natural gas resources/ as does the United States. Natural gas is the 

principal raw material or feedstock used in the production of ammonia. 

Unfortunately for the international trading system and especially U.S.   

maxkets these two countries have adopted a uniquely trade distorting practice 

of artificially reducing production costs substantially below those of free 

market producers.

members of the Committee are Agrico Chemical Co., Center Plains 
Industries, First Mississippi Corp., W. R. Grace & Co., International Minerals 
& Chemicals Co., Mississippi Chemical Corp., Olin Corporation, Sohio Chemical 
Company, Terra Chemicals International, Union Oil Company of California, and 
Wycon Chemical Company.

22-516 0 83  36
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The Soviets and Mexico supply the natural gas feedstocks to their ammonia 

plants at arbitrary and artificially low prices totally unrelated to any range 

of real market values. This allows then to export to our markets at prices 

below most U.S. producers' production costs. 

THE NATURE OF AHHOHIA.

Ammonia is made from natural gas (or other substitute hydrocarbon 

feedstocks) and air/ and is virtually the sole source of fixed nitrogen 

throughout the world. Most of the ammonia in the United States is used as 

nitrogen fertilizer for agriculture. About one-third of our total food 

production is dependent on fertilizer. The rest is used to make explosives 

and other petrochemical products. The value of natural gas used as a 

feedstock, raw material for petrochemical production must be distinguished 

from its value simply as an energy source of heat. The cost of natural gas is 

over two-thirds of the production cost of ammonia in the United States. We 

estimate that about 75 percent of all market economy producers are currently 

paying more for their feedstocks than they receive on sale of the ammonia at 

current world prices. 

THE NATURE OF NONMARKET AND MIXED ECONOMIES.

The USSR is a nonmarket economy -a wholly centrally controlled, comnand 

economy. The state, of course, owns all the resources. Production is managed 

by sectors through Gosplan, the state planning agency, which also administers 

all official prices in the Soviet Union. The state decides what resources 

will be used for which products, targets capital for development, sets 

production goals and prices. International trades are made through separate 

agencies, not the producers. Production is based on volumes rather than
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profits, and costs are not a factor in external trade. Soviet currencies are 

not freely exchanged, therefore exchange rates are not determined by foreign 

exchange markets/ but by the objectives of the Soviet State. Prices are set 

to obtain political objectives and do not reflect market value. These are 

artificial prices not related in any real economic way to market forces. 

Prices for basic production inputs are set low below any comparable values 

for the same goods or services in market economies.

The Soviets price gas internally at an equivalent dollar value of less 

than $1.00 at the Soviet set exchange rate. In fact/ the actual dollar value 

is less than sixty cents per HCF. Sales to Western Europe are comparable to 

BTU equivalent values of oil. In the Section 406 case, we estimated that the 

value of the gas, based on the Soviets average selling prices of ammonia in 

the United States, less real production and transportation costs, approached 

zero even without adding in a charge for a normal profit.

Mexico has a mixed economy, but its energy sector, including basic 

petrochemical production, is state-owned and controlled under PEMEX a 

government monopoly. The Mexican Government has established an Industrial 

Development Plan that states:

"This plan is complemented by an explicit policy of maintaining 

internal prices of energy sources for industrial use below that of 

the international market. This allows for the strengthening of 

industry by giving it a substantial margin of protection via inputs.

2Raymond Vernon, "The Fragile Foundations of Bast-West Trade," 57 FOREIGN 
AFFAIRS, 1035 (1979),
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In contrast to other forms of protection which tend to make such 

costs more expensive and access to external markets more difficult/ 

this mechanium constitutes a direct incentive to exports." 

A more explicit subsidy scheme cannot be imagined. The Mexicans clearly 

intend to subsidize production costs and thereby their oxports. The scheme is 

made explicit in the monopoly production and sales of ammonia by PEMEX.

In the case of Mexico, PEMEX uses its gas directly accounting only for its 

"cost" of producing the gas and transporting it to its ammonia plants. The 

Mexican Government stated in response to the Commerce Department questionnaire 

in the CVD case on anhydrous ammonia from Mexico that:

"There is no sale of natural gas to the Mexican ammonia industry. In 

its production of ammonia, PEMEX does not purchase natural gas, but
A

draws upon its internal gas supplies."

Thus, PEMEX is valuing the gas for ammonia production at zero or less. The 

Mexican Government stated in that CVD case that the production and 

transportation cost of gas used in ammonia is arrived at, indirectly,^ but it 

is calculated only after all the financial statements are completed for the

3IDP at 30 (translated from full Spanish version, excerpt at Exhibit G). 
(Emphasis added.), p. 17 of Petitioner's Petition in CVD case, ITA Docket Ho. 
C201010, Anhydrous Ammonia from Mexico, October 28, 1982.

4ITA Docket No. C201010, Anhydrous Ammonia from Mexico, February 1, 1983, 
Response to Questionnaire, p. 20.
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previous year. PEMEX does not apply any internal gas price to its 

production costs based on any conceivable market value/ opportunity cost or 

residual value< even *.";! production of the ammonia for export. PEMEX 

apparently ha: . > accurate idea of its costs/ on any basis let alone on a 

market-related is/ when it sells its ammonia in the United States. PEMEX 

pays no tax on the gas it uses in its aamonia production as it does on gas it 

sells to privj*  industrial user? in Mexico. PEMEX also pays no export tax on 

ammonia as it does when it sells oil and gas and other derivatives in the 

world market. This has tl.) same effect as if the Mexican Government rebated 

these taxes to private producers. It also indicates a preference to ammonia

exports by PEMEX compared to oil and gas exports by PEMEX. Mexico is able to
i

insulate PEMEX and its economy from market forces in its energy sector only 

through the use of state ownership of the oil and gas/ state monopoly/ 

targeting and artificial price controls.

There are other nonmarket and mixed economy countries doing the same thing 

to one degree or another/ but our experience is primarily limited to the 

Soviet Union and Mexico at this time. These state monopoly producers entered 

our markets in 1973, and the problem has been growing since then.

^The Mexican Government submitted these calculated costs of gas production 
and transportation and of its ammonia production on a confidential basis. The 
government stated in a letter to ITA on March 4, 1983, "Cost system 
calculations are performed after the annual financial statements are 
completed. Such calculations have not been made for 1982, and the cost 
information requested for 1982 is not yet available." ITA Docket No. C201010, 
Anhydrous Ammonia from Mexico.
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INDUSTRIAL TARGETING.

In addition, under their centrally-planned economy and industrial 

development plans, the Soviet Union and Mexico have intentionally targeted the 

development of basic petrochemical production, including ammonia production. 

Both countries have built a large ammonia production capacity well above t. *r 

domestic needs as well as world market requirements. Their aim is to export 

large, planned annual volumes of ammonia into world markets, either for hard 

currency or in countertrade to pay for the plants and facilities themselves, 

and to capture western markets.

The Mexican Industrial Development Plan specifically targets certain 

industries, including energy, petrochemicals and fertilizers, for domestic 

development and for export. The Plan accords these industries the highest 

priority by maintaining them in the "public sector." The Plan states:

The public sector companies operate in key areas of the economic 

structure. Prominent among these are energy producers, basic 

petrochemicals, iron and steel and fertilizers. These are industries 

which produce feedstocks of widespread use for their own industry and 

for the rest of the economy. The availability of these feedstocks 

allows the industrial apparatus to take advantage of the dynamic 

effects of the final demand for goods and services. At the same

6"Soviet Chemical Equipment Purchases from the West: Impact on Production 
and Foreign Trade," NATIONAL FOREIGN ASSESSMENT CENTER, ER 78-10554, October 
1978. See also references to Mexican Industrial Development Plan (IDP).
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time, they demand a considerable volume of machinery and equipment. 

Because of that, their expansion is Intimately linked to the 

development of the capital goods industry. Also noticed must be the 

dynamic direct and indirect contribution of the government-owned 

industry to the exportation of merchandise, thereby, lessening the 

traditional restriction that the balance of payments has imposed on 

the growth of the economy.

On Thursday, April 14, the Labor Industry Coalition for International 

Trade ("LICIT") testified before this Subcommittee concerning changes in U.S. 

trade laws to deal with trade problems resulting from the gap between 

America's approach to its industries and foreign countries industrial 

policies. These recommendations were based on a recently released LICIT 

study, International Trade, Industrial Policies and the Future of American 

Industry. W.R. Grace fi Co. is an active member of that coalition, and we 

recommend that members of this Subcommittee review that report carefully as it 

examines not only the issue we are discussing in this testimony, but similar 

problems in a number of other industrial sectors. 

THE PROBLEM OF ARTIFICIAL PRICING.

By artificially underpricing natural gae, these governments intentionally 

lower the production cost* of their state-owned petrochemical producers in 

relation to competing United States and other market economy producers. It 

would be the same effect as if they charged a market rate or allowed the

'iDP as 176 (translated from Spanish version. Exhibit G). (Emphasis 
added.), p. 22 of Petitioner's Petition in CVD case. ITA Docket No. C201010, 
Anhydrous Ammonia from Mexico, October 28, 1982.
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market to set the price of gas then rebated all or part of thj cost. Thus/ 

production costs cease to be any commercial constraint on export pricing of 

ammonia in U.S. markets. What these state-owned enterprises are saying in 

effect is "sell 500,000 tons (or whatever amount they have planned and have 

available) of ammonia in the United States this year at whatever price you can 

get for it." A market economy producer, on the other hand, knowing, for 

example, that it costs (160 per ton to produce ammonia and takes another $20 

per ton to return the investment in plant at a reasonable rate of production, 

says "sell the most you can at $180 per ton or more."

THE NATURE OF INJURY FROM NONMARKET ECONOMY PRICING BELOW U.S. PRODUCTION 

COSTS.

'These state-owned enterprises then can and do undercut their nearest 

competitor's price on a consistent basis. They price their exports at or just
Q

below marginal costs of United States and other market based producers. 

These countries export the large, fixed volumes of ammonia without regard to

current supply and demand in any market. When overcapacity exists, this

9 oversupplies the ammonia market and pushes the price down. Over the

short-term, it might only affect the profits of U.S. producers; however, over

8Philip H. Potter, "East-West Countertrade: Economic Injury and Dependence 
Under U.S. Trade Law," LAW AND POLICY IN INTERNATIONAL BUSINESS, Vol. 13, No. 
2, pp. 421-422. (1981).

9A recent article by a Soviet studies expert. Professor Marshall Goldman, on 
recent Soviet actions in world oil markets illustrates this process. He 
states: "How was the Soviet Union able to Increase its exports at a time when 
most other suppliers found it necessary to cut back?....the explanation seems 
essentially to be that Moscow bought a larger share of "".he market by cutting 
its prices sharply on spot markets." The Bostou Globe, March 21, 1983, 
"Who's killing OPEC? The Soviets helped."
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the longer term, U.S. producers will be forced to shut down plants. 

State-owned enterprises operating in this nonmarket manner will consistently 

suppress U.S. prices below most U.S. producers' marginal costs. This is 

clearly the case during weak demand periods seasonal or cyclical. U.S. 

producers are then forced to shut down production to rebalance supply with 

demand in order to recover their costs from sales/ to say nothing of profit. 

Unit costs go up as production is curtailed, so losses increase. The process 

accelerates during periods of weak demand, then abates as demand picks up. 

This process started in 1978, but after each cycle fewer U.S. plants come back 

on line.

This kind of injury will result automatically as our markets force 

adjustments in supply through price. There is no way we can prevent this 

result economically. Artificial pricing through tcrgeted state monopolies 

distorts trade because these state-owned enterprises do not compete on the 

basis of costs. The market forces of supply and demand do not know this, so 

they work to reduce excess supply. In a free market, the "high cost" 

producer the less efficient producer should be pushed out, but exactly the 

opposite can happen in competition with state-owned enterprises which ignore 

and subsidize production costs. These losses are clearly the result of unfair 

trade practices not any real economic advantage.

In the Section 406 cases, the International Trade Commission defined 

material injury, in their discretion, in a way that will not recognize the 

injury that takes place in competition with nonmarket economies and state 

monopolies in mixed economies. The material injury test designed by Congress 

to apply to unfair trade practices by market economies simply will not work in
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these cases and is unnecessary. The nature of the injury which we described 

will take place automatically in our markets, and Congress should change the 

trade laws to declare that such injury occurs automatically.

On the other side of the coin/ these suppliers may abruptly drop out of 

the market or fail to meet deliveries during high demand periods due to 

technical problems or shifts in economic policies. Invariably/ U.S. producers 

will take the blame for shortages and higher prices. Since disruptions 

overall are the result of state-owned monopolies ignoring market forces/ 

besides price suppression/ loss of market share, excessive plant 

closures including plants that are more efficient than Soviet and Mexican 

plants U.S. producer capital investment decisions are distorted. There is 

too much uncertainty in the markets to build for future demand. So the 

practice becomes a self-fulfilling prophecy. 

DIFFERENCES BETWEEN SOURCES OF AMMONIA IMPORTS TO THE U.S.

Ammonia imports to the United States come primarily from the Soviet Union, 

Mexico, Canada and Trinidad. Urea, an associated nitrogen fertilizer made 

from ammonia and carbon dioxide/ is being increasingly exported to the United 

States by state-owned enterprises, starting last year. At the present time, 

it is primarily the state-owned monopolies that are utilizing nonmarket 

pricing and production practi.es which result in production subsidies which 

severely distort trade.

In Canada and Trinidad/ there is some government ownership and control 

over gas pricing. However, one key difference is that, so far, U.S. producers 

can build and own ammonia plants in Trinidad and Canada. These U.S. producers 

control ths marketing and pricing of their ammonia. They can negotiate at 

arms' length on the price for the gas on the same basis as domestic producers
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in those countries. That price has a closer relationship to real market 

values. By and large, those prices appear to reflect the residual value of. 

the gas used to produce, ship and sell ammonia in local and world markets. 

U.S. producers account for differences in production costs with U.S. 

facilities at transfer prices comparable to prevailing costs in the United 

States. Also, U.S. producers cannot engage in similar predatory pricing 

practices in the United States based on subsidized production costs, as can 

the Soviet and Mexican state-owned enterprises. Va are not immune from our 

antitrust laws. We have little dcubt that if the prices of ammonia went up in 

world markets, the price of gas for ammonia production in Trinidad and Canada 

would go up. 

WHAT HILL HAPPEN TO A COMPETITIVE U.S. MARKET?

It may be politically tempting to allow the Soviets and the Mexicans to 

subsidize U.S. farmers and industry. But the Soviets and Mexicans and other 

statri-ownrd ammonia producers are unlikely to ever supply all the arasonia and 

basic petrochemicals we need. When the xarket reaches that saturation point 

when aoat U.S. producers are out of business and that competition is gone; 

then those state-owned monopolies will price aamonia the same way they price 

direct exports of gas and oil, and the price will no longer be cheap. That 

point could veil be upon us within the next couple of years, ats demand for 

nitrogen rocoviirs, and U.S. producers, faced with increasing volumes of 

subsidized ammonia from these state-owned enterprises, are unable to reopen 

thoir plants and recover the 30 percent of production shut down in the last 

two yesrs. Tho current PIK program will nlaost csreainly force additional
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ammonia plant shutdowns this year as nitrogen fertilizer use drops another 18 

percent according to the Department of Agriculture. The result will be 

increased concentration and decreased competition in U.S. petrochemical 

production and markets. As nitrogen fertilizer prices then rise to cover 

remaining U.S. producers' costs/ these state-owned monopolies w.»il realize 

"windfall profits" at the expense of U.S. fanners.

If our trading system built upon free and fair competitive market 

principles is to prevail, tha artificial low pricing of key production inputs, 

such as natural gas feedstocks/ by state-owned monopolies must be clearly 

identified as a subsidy prohibited by U.S. law and international trade rules. 

COMPARATIVE PRODUCTION EFFICIENCY AND COMPETITIVENESS.

U.S. ammonia producers now operate the most efficient plants in the vorld, 

yet we cannot compete and have been forced to shut down ammonia production in 

the last five years way beyond the levels dictated by demand from U.S. farmers 

and for exported fertilizer. Demand in 1982 was at its lowest point in years/ 

and yet these imports increased/ not only over the last five years/ but even 

in 1982. The U.S. industry built a lot of new plants and scrapped old plants 

in the late 1970'a. We run our plants much mc.e efficiently than the Soviets 

and the Mexicans/ who have bought the same large western plants and technology

10USDA Report cited in GREEN MARKETS, "USD?. Now Expects Fertilizer Use to 
Fall 12-14% This Year with P1K," Vol. 7, No. 14, April 11, 1983. McGraw-Hill, 
Inc. "The report noted that, 'With the (fertilizer) industry already 
suffering from serious excess capacity due to slack demand and increased 
imports, some additional production facilities primarily ammonia plants are 
likely to close. Since prices are also likely to soften, the drop in 
fertilizer manufacturers' revenues is also likely to be greater than the 
decline in use.'"
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\ 

that w-s have. We do not have to transport our ammonia long distances even in

government-owned and subsidized ships yet we cannot compete. Admittedly, 

they do not have to make a profit, but even that factor should be offset by 

U.S. law, and that factor alone should not give state-owned enterprises such 

an overwhelming competitive advantage. Then how can these state-owned 

enterprises increase their sales at prices below U.S. production costs? 

THE GREATEST DIFFERENCE IS THE COST OF GAS.

These -countries do not have more gas available to produce ammonia and 

petrochemicals than we do. They price it differently. They may not yet have 

«"*uch demand for gas in their countries as we have in the United Staces, but 

they do have substantial and increasing domestic demand, and they do export 

g*s and make petrochemicals. They have scae comparative advantage in natural 

g«* relative to the United States, but not much; certainly not nearly enough 

to account for the huge difference between domestic and export sale prices of 

gas. These countries apparently believe gas is worth nothing or even less 

than nothing when they use it at home to make ammonia. They also clearly 

believe ammonia is worth a lot more when they sell it to us than when they 

sell it in tlieir own countries. If they let it work, do you think the 

marketplace would value ths gas or anraonia that way? Of course not! Any 

comparative advantage taat the Soviets and the Me- Jeans have in natural gas^ 

for potrocheaical produetion is not much of one ftnd is declining rapidly. 

T-hair government-controlled artificial pricing system, industrial targeting, 

and use of state monopolies are the advantages they are using. But those 

advantages are clearly unfair trade practices which are, in effect, 

subsidizing their exports.
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Obviously, these countries can adopt any economic system they rfant, they 

can nationalize all thair natural resources, they can use state-owned 

monopolies to produce petrochemicals, they can subsidize their economy for 

whatever social and political reasons they choose. These practices have 

weakened their economies and practically bankrupted Mexico, but that is still 

their affair. We do not believe we will get them to change much anytime soon. 

THE RULES SHOULD CHANGE WHEN THEY ENTER OUR MARKETS.

Nonmarket economies and state-owned enterprises which operate under 

nonmarket principles in mixed economies should not be allowed to export their 

subsidized products rfith impunity. We are required to rely upon the market 

forces of supply and demand to determine the cost of production, prices, sales 

and profits. Yet nonmarket economies and state-owned n-onopolies in aiixed 

economies apparently do not have to play by those rules when they sell ir. our 

markets.

Neither of these countries are members of GAIT. Neither has signed tha 

' Subsidies Code. Neither has any effective bilateral trade or subsiding 

agreement with the United States. The Commerce Department recently tried to 

get such an agreement with Mexico including restrictions on subsidies for 

basic petrochemical production and export. The only concessions ths Mexicans 

were willing to agree to were meaningless. Neither Mexico nor the U.S. 

Government negotiators were willing to deal with tha massive subsidies 

provided by PEMEX to the Mexican economy. But those practices distort our 

markets when they export products substantially affected by fcnose subsidies. 

A recent 1981 study on Mexican energy policies makes it clear that the 

explicit policy of undervaluing oil and gas and derivatives, including basic 

petrochemicals, has artificially reduced PEMEX revenues and has forced PSMSX
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and Mexico to borrow excessively/ creating inflation and devaluation of the 

peso, and now the inability to pay their debts. These subsidies have ilso had 

the effect of forcing over-expansion of P5KSX and concentration in 

capital-intensive industry rather than labor-intensive enterprises causing 

further lessee to the «conony. We understand Mexico is now seeking new 

negotiations on a subsidies Agreement. Any agreement must recognize the 

noratarket nature of the energy a»d petrochemical sector of the Mexican 

 conotty; and if they are unwilling to change, U.S. law should offset any 

unfair trade practices resulting from those nonuarket practices.

I do not believe it is necessary to detail to this Committee the trade 

problems we have had with the Soviets over the last ten years.

OBVIOUS SOLUTION.--   --- -

* We believe 'ths effective vay to prevent this result is if U.S. trade lav

  can intervene &nd l«vy a charge on such imports that equalizes the artificial 

price of tbs gas (or other production inputs) with what it\ would be if market 

forces set that price. We cannot naively assume these countries will change 

thoir acofiosaic systems/ and cur economic system cannot offset thia 

artificially contrived difference. A fair duty can be calculated which would 

. offset the difference betwe&a this artificial or nomusrket price and at fair 

'  B<£rket price which would still trocognize a coops.cative advantage , if any. The 

process should Also recc$ni£*i higher production efficiencies in the United 

States and other market econosiou.

l^O.S. Ksxi-san Energy Relationships; Lact-iar., Baldwin, BergiR&n; Lexington 
Books/ 19S1; pp. S8-105. D. C. Heath and Coapany.
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There is no way to make A precise calculation of the "market price" to 

determine the amount of such a duty where a government has effectively blocked 

the actual operation of market forces throughout the economy or in a 

particular sector like energy. Economists tell me that a very close 

approximation can be made, however, in either of two ways.

One is to calculate tha "opportunity cost* of the gas or production 

input. This is, in effect, the amount of revenues sacrificed or foregone by a 

government by using ga. at an artificially low value to make ammonia, rather 

than selling it to anc,her producer or user for a different purpose. Mexico 

could, for instance, se*l more gas to the United States, though probably at a 

lower price than the current rate of $4.94 MM/BTU. In fact, recent reports 

indicate that Mexico plans to double its pipeline capacity to the United

States in 1984 and increase to its maximum capacity to 1 billion cubic feet

12 
per day by 1985. Conservative estimates indicate that a reasonable

commercial benchmark or opportunity cost for Mexican gas Silas to the United 

States would range from $2.70 to $3.50 per MCF. PEHEX instead sold gas to 

industrial users at an average of $0.43 in ].982 (Jan. 1-Sept. 30; and 

provided gas to itself to make ammonia it even less. In this example, ths 

opportunity cost "lost" by Mexico is around $1.60 par XCF (sverage of 

$3.00/HCF - $0.43 - $2,57 - $0.90 to $1.00/MCF transportation cost to the U.S. 

border). The subsidy on a metric ton of ansnonia would be around $68 per 

metric ton ($1.60/HCF x 42.3 MCF/metKic ton - $67.68)*

12Natural Gas Intelligence, Vol. 2, No. 27, March 21, 1983.
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Th« second way to determine the value of gas received by PEMEX in its 

sales of ammonia/ domestic and export, is to calculate residual value or 

derived demand. This requires nothing more than to take the weighted average 

value of all sules of anaemia by PEMEX, domestic and export, and subtract all

manufacturing costs, except the value of the gas, and including depreciation
/ 

and overhead, and a reasonable profit. The remaining amount is what a
*

producer of ammonia should be willing to pay for the gas. He would not pay 

much more since that would reduce profits. lie would be glad to pay less. The 

problem is PEMEX is the gas producer and seller and the ammonia producer and 

seller. This residual value calculation on PEMEX"S total ammonia sales, using 

any reasonable profit calculation, results in a large negative value. We 

estimate that negative value to be, conservatively, around $50 per metric 

ton. PEMEX'S selling price is so low that they are not covering normal 

production costs, even before taking account of the value of the gas. This 

means that Mexico would have to pay any private Mexican ammonia producer that 

amount per ton and provide the gas at a zero value, collecting only PEMEX'S 

production and transportation cost to get the gas to the plant, to induce a 

private producer to make and sell ammonia on the same terms as PEMEX. And 

that is figuring a before tax profit at no more than you would make if you 

invested your money in U.S. Treasury Notes, risk free, rather than in an 

ammonia plant.

Thus, the simple solution appears to be to charge a duty on the difference
*. 

betwoeft the artificial price and the market value of the key production

iupjxt natuyal gaa. This/ we have discovered over the last four years/ is 

easier said than done under U.S. law.

O--S8  3?
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DUMPING OR SUBSIDY.

The Soviet Union and Mexico artificially lower production costs for 

ammonia *  well a* some other energy based products. The Mexicans clearly 

intend to subsidize production costs and, thereby, exports in these sectors. 

Both the Soviets and the Mexicans have targeted petrochemicals, and 

particularly aamonla, for excessive development and export. They have 

established state-owned monopolies to implement these policies directly.

The Soviet economic, social and political system is completely contrary to 

ours. It is much more difficult some say impossible to reach such a 

production cost subsidy by the Soviet Union. No CVD cases have been brought 

against the Soviet Union in recent memory due to these difficulties. U.S. 

trade remedy laws should clearly reach this practice, and we believe the 

countervailing duty is the most appropriate. We also believe the CVD law can 

be amended to deal even with nonmarket economies in a fair and reasonable way.

Legally and procedurally, it has been suggested that it is easier to reach 

these practices under the antidumping laws by constructing a market value 

based production cost of ammonia and comparing that "cost" to the prices at 

which Soviet and Mexican ammonia is sold in the United States. Such an 

approach is essentially the flip side of the coin in trying to determine the 

net amount of the production subsidy in a countervailing duty case.

The Chairman of the International Trade Commission suggested such an 

antidumping approach as an alternate remedy to allegations in a Section 337 

case filed against PKMKX and FERTIMEX on exports of ammonia to the U.S. The 

case was filed by CF Industries, and they have given testimony to this 

Subcommittee on these issues laeo month in this same set of hearings. CF 

Industries strongly objects to the ITC ruling in that; case. Tne ITC failure
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to initiate that case, ovar which they admittedly had jurisdiction, is before 

the U.S. Court of Appeals for a Writ of Mandamus. One of the major reasons on 

which ITC relied was the suggestion that these allegations indicated a dumping 

claim, even though the Commerce Department official responsible for 

administering the antidumping law indicated there was no such indication based 

on the allegations. The Commerce Department did initiate a countervailing 

duty case brought by W. IU Grace and Co.; Olin Corp.; First Mississippi Corp.; 

and Mississippi Chemical Corp. A preliminary determination in that case was 

entered March 29. That determination found that one of PEMEX'S gas pricing 

actions was a countervailable subsidy. But Commerce rejected the major 

artificial gas pricing action by the Mexican Government as countervailable 

simply because it was made generally available to all industrial users in 

Mexico, rather than to just a "specific industry." Commerce failed to even 

consider whether that price was commercially reasonable or below any 

reasonable market value of the gas used in ammonia production. A final 

decision is due in June.

Realistically, this practice does not constitute dumping as it is 

traditionally defined. Sales at less than fair value have seen pretty 

narrowly defined as sales below home market prices or at less than production 

costs. In the case of Mexico, the Government owns the gas and PEHEX and fully 

controls the prices of gas, oil and petrochemicals produced by PEMEX. The 

Mexican Government lowers production costs of ammonia in the first instance 

simply by setting a very low value for the gas used a value admittedly below 

its market value. PEMEX also sells ammonia to fanners and industrial users at 

less than its cost and at a fraction of the price it sells it in the United
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States, even though that U.S. price is currently below almost every U.S. 

producers' costs.

It would appear almost impossible for PEMEX to sell ammonia in the United 

States at less than its home market price or less than the production costs 

for which it accounts. If the Commerce Department or ITC can determine what 

the fair market value of the gas should be in order to construct a production 

cost for an antidumping case, they can just as easily determine what the net 

subsidy actually is in a CVD case. Reality clearly defines the government 

practice of undervaluing gas as a feedstock to make ammonia as a production 

subsidy enabling PEMEX to sell its ammonia in the United States for less than 

U.S. producers can sell it and make a profit. That process on its face does 

not appear to be a sale of ammonia for less than production costs.

Frankly, if the Congress decides to change the law to treat this as a 

dumping problem, it should amend it to provide for a constructed value of 

production costs that is based on fair market values, including U.S. values, 

and not on some fictitious process in some other surrogate country that has no 

relevance to the U.S. marketplace, or Mexico, or the Soviet Union. If the 

Committee is going to go this way, the constructed value provisions should 

also permit relevant market values to be used in constructing production costs 

for both dumping and countervailing duti calculations. The residual value 

backout calculation should be specifically authorized to calculate the extent 

of subsidies or the value of specific production inputs as utilized by 

state-owned enterprises under administered pricing systems. The use of the 

constructed value approach should also specifically be authorized in analyzing 

nonmarket sectors of mixed economies. This is at least the first step to 

clarifying that the law requires state-owned enterprises to pass certain
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market tests in treatment of production costs and pricing; and/ it they do 

not, that U.S. lav will assess a duty on that difference between what they do 

charge as costs and what they should charge in market terms.

We also object, however, to the export price merely being compared to the 

lowest price in the U.S. market on the theory that' such e price represents the 

most efficient producer. This was the theory behind Senator Heinz* artificial 

pricing bill, S. 958, in the last Congress. That premise is often not 

correct. It clearly is not correct where more than one state monopoly 

producer is in the market. Also the definition of injury would have to be 

clarified to cover the kind of injury and threat of injury that actually 

occurs.

The Synthetic Organic Chemical Manufacturers Association (SOCMA) has 

submitted testimony on this approach to the problem to this Subcommittee in 

this current set of hearings. 

NONMARKET ECONOMIES AND STATE-OWNED ENTERPRISES CANNOT HAVE IT BOTH WAYS.

We do insist that these nonaarket economies and state-owned enterprises 

and state monopolies in mixed economies cannot have it both ways. Those 

countries, which have adopted these nonmarket practices, should not b^ able to 

avoid-antidumping cases by artificially lowering production costs for their 

own monopoly producers below market values. This allows them to sell below 

our production cost but, technically, not below their own. Artificial pricing 

also allows them to set very low home market prices. Thus, such producers 

avoid sales at "less than fair value," yet can still price their exports below 

any price U.S. producers can match. If they do so, they cannot conversely be 

allowed to claim that the lowering of production costs by artificial pricing, 

or not accounting for the market value of production inputs, is not a subsidy
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and that the CVD law does' not apply because they are a government and can set j 

those prices at any level they choose.

We cannot bolieve that this was the intent of Congress. Yet this appears 

to be the result under current interpretations of the CVD law, unless the 

Commerce Department changes its ruling in the pending CVD case on ammonia from 

Mexico in its final determination. We believe the ITA has clearly 

misinterpreted the law and the intent of Congress in this case so far.

We do not intend to argue the pending CVD case on Mexican ammonia before 

this Committee prior to the final determination. It is relevant to point out 

one of the major issues raised in the preliminary determination/ however/ that 

is fully within the scope of these hearings. The Mexican Government sets the 

price of gas to industrial users in Mexico. It applies to all users unless 

they get a special regional .discount/ in addition. The Commerce Department 

found that PEMEX accounts only for its "costs" of producing and transporting 

gas to its ammonia plants which are less than the industrial use rate charged 

all other producers. They found that was a "preferential rate" to a "specific 

industry" under the 1979 amendments to the law.

They went on to say, however/ that the difference between the domestic 

pr_ce of gas the Mexican industrial use rate and the export price which was 

the only evidence of a market price for comparison was not a countervailable 

subsidy, because it was "generally available" to all industrial users and, 

therefore/ not a "preferential rate" to a "specific industry."

This was a rate set by the government, not through any market forces. It 

was a rate set intentionally below market values as a "direct incentive to 

exports." Commerce made no attempt to argue that this low rate was the 

"commercial benchmark" fox determining the existence of subsidies. They made
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no attempt to determine if any other truly commercial benchmark existed or 

could be determined. They made no attempt to calculate an "opportunity coat" 

of gas or a "residual value" of gas as they have recognized in other cases 

involving government sales of state-owned resources at government set prices. 

Even Mexico recognizes it was undervaluing its gas when it started to raise 

its prices dramatically in July of last year. So, that price would clearly 

not be an appropriate commercial benchmark.

The Commerce Department ignored the old law, which clearly still applies 

to Mexico since they are not a country under the agreement. But Commerce 

apparently believes that, now, all domestic production subsidies come under 

the 1979 amendments. They then interpret those amendments to narrow and 

reduce the application of countervailing duties to domestic production 

subsidies when the clear intent of Congress in 1979 was to expand its 

application. We merely citn this as an additional instance where the trade 

remedy agencies are misinterpreting the law and ignoring the clear intent of 

Congress. I understand this problem is nothjng new in the administration of 

the countervailing duty and antidumping laws. 

COMMERCE DEPARTMENT RULINGS ARE PRODUCING A PERVERSE RESULT.

If, through these kinds of pervasive government economic controls, a 

government can set a very low price for something like natural gas or fuel oil 

below any reasonable range of its true market value; and that artificially 

lowers production costs for targeted industries, for the purpose of providing a 

direct incentive to exports; and that is not a countervailable subsidy under 

our law simply because the government makes it available to all industrial

users; then our law is producing a very perverse result. It encourages the

<
use of artificial government price controls, state monopolies and state-owned
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enterprises to implement such practice*, Coviously, tht? market would not «et

such a price, but At least some ssrket v*iua test should be applied to ass if
* 

 the government set price was comparable Svy% coitnuriea »void both the

countervailing duty law anA the antialiasing Iw, cn4 U.3. produoers havo no

def sna<a .
V 

SUCH PERVERSE RESULTS COULD SOT HAVT SEIO; IJWEKP23 BY C-QMSRESS.

I find it hard to believe that it *»s the i..tent of Congress to si low a 

government monopoly to artificially set low j>jic_j5 £or key production inputs 

in order to lower their production costs; this effect of which allows thsii: 

producer 8 tv.  '.void dumping; and, on the other hand, exempt that government 

monopoly , 01 . r Jducers buying from it at subsidised prices, C toe liability 

under the counterva Uing duty law simply because ii. makes that same artificial 

price generally available to other industrial ucsrn. I realize we runt draw 

the line somewhere on domestic production subsidies, but this can hardly be 

the place to draw it. If this is the law, then it must be changed, or we will 

have destroyed efficient U.S. producers in favor of foreign ggyernag^t 

monopolies. Sh^t result does not seem to us to bo vary good, txado policy or 

economic policy for the United States, if we want to maintain any seoMaace of
-Ki-

& narkct based economy here and in world trade. These problems are ali 

compounded, by the way, wher nonisarket economies uaa countertrade to seli 

these goods bilaterally in m&rket economies. 

IKADEflttftCY OF OTHER U.S. TRADE REMEDIES.

Hith regard to the Soviets, the Ad Hoc Committee filed a Section 406 cas«s
-i 

against Soviet aemoniA in 1S79. I "am sura I do r»ot need to detail the fiasco

of the Soviet aranoni* cases to aeobers of this Ccraaittee. Those cases 

produced at 'east as unsatisfactory a zrtftult as the Polish golf oATt case.
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Everyone agrees that Section 406 is unfair to exporting countries, importers 

and domestic producers alike. Even the political decisions that were the 

overriding factor in those cases ended in conflict.

Even though the second case reversed the finding of market disruption in 

the first case, the ensuing conflict in trade relations with the Soviets as a 

result of the grain and fertilizer'embargo has reduced Soviet ammonia sales 

below the quota levels called for in the Occidental countertrade. We fully 

expect ammonia and urea imports from the Soviets to rise simply because they 

have built so much excess capacity that they must export. They are reportedly 

building more new plants in the midst of the worst fertilizer market in 

years. Finally, they will export to the United States, because we are still 

the largest single fertilizer market in the free world, and they can undercut 

U.S. prices any time they choose to sell whatever amounts of ammonia and urea 

that their current Five Year Plan calls for. Currently, they are still 

attempting to countertrade much of their ammonia.

Recent reports indicate that the Soviets and Occidental have agreed on a 

price for 1983 sales of ammonia at around $143/metric tori, c.i.f. U.S. Gulf, 

which is $129/short ton. That undercuts the recent increased Mexican asking 

price of $155/metric ton - $140/shcrt ton. It also undercuts U.S. producers' 

recent f.o.b. plant prices in the Gulf area. Both prices are still below most 

U.S. producers' average total costs. And demand is still dropping for ammonia 

under PIK.

The critical decision in the 406 cases was the opinion that no "material" 

injury was occurring, nor was there threat of any such injury caused by Soviet 

imports. The then majority on the ITC defined injury in a way that required a 

showing of specific lost sales, jobs, etc. Even threat had to be "real and
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imminent," which was, in effect, within a few months. They refused to accept 

that the Soviet practice of consistently pricing at or below U.S. producers' 

marginal costs and offering fixed quantities of product inconsistent with the 

supply demand balance was causing any injury or threat thereof. These 

practices suppress prices long-term, because sales are rode on a long-term 

basis, thus insensitive to demand shifts in a seasonal commodity-type market. 

Prices will ultimately be pushed down to or below U.S. producers' costs, and 

imports will then displace U.S. production. It is simply cheaper to buy 

Soviet or Mexican imports than to make ammonia at a loss, or at best no 

profit., so you shut down your plant. That cauaes injury. It does not happen 

overnight. It does not result from a "flood" of imports. It occurs more 

rapidly when demand growth is weak or declining, but it will occur in any 

event. Th« damage i« limited only by the amount of ammonia the Soviets and 

Mexicans decide they want to sell in the United States.

You should also know that we actively discussed a Section 201 case with 

USTR at the time the President was considering whether to approve or reject 

the quotas recommended in the first 406 case. The USTR concluded that a 

Section 201 against all ammonia imports was not appropriate, since most other 

countries importing to the United States were not using nonmarket and state 

monopoly practices in selling ammonia to the United States.

We have previously outlined the current inadequacies of and pending 

questions concerning the countervailing duty law, the antidumping law and 

Section 337, as those statutes are being interpreted by the Commerce 

Department and the ITC with regard to Mexican ammonia. The CVD case and the 

Section 337 case are still pending before the ITA and the courts. We 

obviously believe these agencies are not following the intent of Congress in
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their current interpretations of these laws. We are also concerned whether 

current 'aw can adequately reach nonmarket economies, like the Soviet Union, 

when they engage in the same kinds of action.

One of the major weaknesses of Section 406 and other similar statutes is 

the amount of political discretion -.hat is exercised in overruling cases like 

these due to foreign policy and national economic interests. When relations 

are good, there is a reluctance to upset them, and when they are bad, there is

a reluctance to make them worse. It is sort of a "heads they win, tails we
t 

lose" proposition. For this reason, we have concentrated primarily on the

countervailing duty and antidumping laws.

We also point out the problem with current "material injury" 

interpretations, which have been determined by the ITC not to reach the kind 

of injury that occurs from these practices, our views to the contrary. It 

does not take a separate finding by a separate agency to determine that this 

injury is occurring or will occur in this type of case. It will happen 

automatically. Our market forces assure it, once this type of practice 

starts. The law should simply recognize and declare that the injury flows 

from the artificial lowering of production costs and these monopoly practices.

Thus, in one way or the other, we have tested the antidumping and 

countervailing duty laws, Section 406, Section 201 and Section 337. While it 

appears from the language of the statutes that the CVD law and Section 337 

should apply in the Mexican case, they probably cannot be fairly utilized to 

offset production subsidies by the Soviets in their current form. 

LEGISLATION HEEDED.

All of our learning experience over the last five years indicates that the 

most realistic and effective way to deal with the artificial lowering of
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production costs by nonmarket economies and similar nonmarket actions by 

government monopolies in a certain sector of a mixed economy, is to amend the 

countervailing duty law.

Thin law, like the antidumping statute, purports to eliminate the sort of 

political second-guessing that overrules agency decisions through Presidential 

review. That sort of review simply is not necessary in this type of case. 

The political problems that arise by a review of foreign policy or economic 

interests when a foreign government is actina directly as a producer and 

directly controlling its economy are impossih ^ to resolve fairly. If those 

governments are going to act like i producer particularly a monopoly 

producer they should be treated under our law Jike a monopoly producer not a 

government, pe£ an. These actions should not be subject to the standard 

complaint that we are interfering in their internal political policies. They 

choose to act as government monopoly producers and state-owned enterprises and 

export those monopoly practices into our markets, along with their products. 

They cannot be held to be Immune simply because they are a government.

These amendments should specifically provide an offset in the form of a 

duty on the difference between the subsidized value of any production input 

and the reasonable market value of that input. Those market values should be 

required to be calculated to reflect either "opportunity costs" or, in the 

alternative, the "residual value" of the input.

In making these market value or artificial price calculations, a 

constructed value approach should be required where actual values are not 

provided or are inadequate to determine actual costs, as provided by the 

nonmarket or mixed economy government in question. That constructed value 

should be required to use reasonable market values from market economies,
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Including the United States, for the components of manufacturing costs, fixed 

and variable, profit levels, and opportunity costs or residual values. The 

surrogate country approach should be eliminated. The components of these 

elements should be specifically spelled out in the statute. In this way, 

certainty is provided and any one of these countries that wants to can 

calculate for themselves what their export prices to the United States should 

be.

These special provisions should apply specifically in the case of state 

monopoly producers or state-owned or controlled enterprises in addition to 

nonmarket economies. They should also apply where the government, the state 

monopoly producer or the state-owned enterprise is providing a production 

input at a less than market value cost by reason of government action to a 

private sector producer and exporter in that country. The standards of 

opportunity cost and residual value should be clearly applicable in such 

cases, without regard to whether the government subsidized production input or 

cost is provided to a specific industry, or group c." industries. It should 

apply even when the government set price or subsidized production input is 

available to all industries if the input is specifically used by the producer, 

which then exports its products to and sells then for less in the United 

States.

If the components of direct production costs are defined, it eliminates 

problems with general infrastructure types of government goods and services.

Discriminatory taxation or the foregoing of taxes for certain products 

(such r.s taxing oil and gas sales, domestic and export, but not ammonia 

sales), particularly when produced and sold by the same government entity, 

should be clarified as countervailable under the CVD law. This should apply
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particularly when the government is actually just appropriating the ivtt 

revenues of its producer. Mexico, for instance, levies "taxes" on PEMEX that 

appropriate 99.5 percent of PEMEX'S net revenues. By ignoring some such 

revenues by product category, the government is simply implementing its 

production cost subsidy and export scheme.

In the event a countertrade is involved, both sides of the transaction 

must be reviewed. The potential problem is that the nonmarket economy 

government could "pay" a higher than market value for the U.S. goods/ and the 

U.S. partner in the trade could then pay a higher value for the countertraded 

goods. The O.S. partner could then sell at a lower price in the U.S. without 

incurring a real "loss." The market economy partner should be deemed a 

"related party" in such instances, in order to look at the whole transaction.

Injury should be deemed to occur in these types of cases, since it will 

flow automatically from the operation of market forces in these kind of 

monopoly trade practices. That injury is the undercutting of U.S. producers' 

prices through the addition of excess, artificially fixed supplies into the 

market without regard to demand. These nonmarket monopoly producers ignore 

coats and concentrate instead on the sale of a certain volume of goods within 

a specific period of time. This process will suppress prices consistently 

down to or below U.S. producers' marginal or average total production costs. 

Invariably, it is than the U.S. producer that must cut back production or 

suffer prices below its costs. We are injured both ways, and it simply is not 

fair.

Finally, the ultimate, though not preferred, solution, where it can be 

shown that production subsidies are occurring, but they cannot be accurately 

or fairly measured, is to authorize quantitative restriction. Such remedies
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are now available In certain instances under the 1979 amendments to the 

countervailing duty law. Such a remedy is even more appropriate to nonmarket 

economy and state-owned monopoly caaeu, where adequate commercial information 

is not available and the required economic tests cannot be made.

The principal requirement, however, is to clarify the definition of 

subsidy to make it clear that it covers the lowering of production costs, or 

the assumption of losses, by the artificial pricing of key or significant 

production inputs by nonmarket economies or by mixed economy governments using 

state-owned enterprises or state monopolies. Such a clarification should also 

apply to such government subsidies when provided to private producers which 

then export, if the same elements are present.

Chairman GIBBONS. Well, we thank you very much for coming 
and helping us.

Our last witness for this hearing is Mr. Shewmaker, who has 
been sitting here from the beginning. I have had my eye on you 
back there, Mr. Shewmaker, and I recognize your expertise and 
your skill. We are going to put your entire statement and summary 
in the record.

STATEMENT OF RUSSELL N. SHEWMAKER, WASHINGTON, D.C.
Mr. SHEWMAKER. I hope there is some virtue in being last.
Chairman GIBBONS. Well, I guess—I do not know.
Mr. FRENZEL. If the Bible is right, you will be first.
Chairman GIBBONS. Go right ahead, Mr. Shewmaker. I have been 

looking over your statement. I think you have got some good sug 
gestions there.

Mr. SHEWMAKER. I would like to say a few prefatory things and 
then explain how I propose to skip and jump in the pages. I obvi 
ously cannot read this whole statement, nor would I intend to try.

Chairman GIBBONS. No; as I said, you know, I sit up here and 
sometimes when some of the other members are talking—mem 
bers, I do not mean witnesses—I read the other testimony, and I 
have been looking yours over. It is good.

Mr. SHEWMAKER. Thank you.
Thank you for the opportunity to appear before the Subcommit 

tee on Trade to offer comments on and suggestions for the improve 
ment of the Nation's trade remedy laws and their administration. 
In the subcommittee's notice of February 15, it stated that the sub 
committee is particularly interested in determining how the ex 
pense and time involved in processing cases under current proce 
dures might be reduced in order to insure U.S. industry and labor, 
including small business, access to trade remedies.

At the outset, I wish to explain I am speaking for myself. This is 
a pro bono statement. 1 have no client interest. Prior to my retire 
ment from the U.S. International Trade Commission in January 
1981, I have had almost a half century of Government service in
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F/ositions dealing with U.S. foreign trade laws and their administra 
tion. On the strength of this background experience, I am pleased 
to offer my comments and suggestions to the subcommittee.

The seeds or beginnings of current trade problems can be identi 
fied in the divergencies of U.S. foreign trade policy in recent years 
which culminated in the enactment of two omnibus measures, the 
Trade Act of 1974 and the Trade Agreements Act of 1979.

The Trade Act of 1974 delegated to thf President a series nf far- 
reaching negotiating and rate-changing authorities, and in section 
151 introduced the so-called fast-track congressional procedures for 
the legislative implementation of nontariff-barrier agreements con 
cluded by the President.

The Trade Agreements Act of 1979 is a comprehensive fast-track 
implementation of numerous Presidential actions taken mostly 
under the 1974 Trade Act.

The problems involved are formidable and fundamental. They 
pervade the whole of the governmental structure devoted to devel 
opment and administration of U.S. trade laws. The problems in 
clude the following: (a) substantive deficiencies and needless proce 
dural complexity introduced in the provisions of the Trade Agree 
ments Act of 1979 implementing the Tokyo round of GATT-trade 
negotiations; (b) failure of the foreign trade agencies to develop the 
requisite relevant, reliable product-oriented pricing, and other data 
for making informed, responsible decisions on the many trade mat 
ters that arise from day to day; and (c) the misuse of the U.S. trade 
remedy laws.

The problems in (a), (b), and (c) are a consequence of many fac 
tors, including poor, ineffective leadership, the absence of requisite 
technical and professional expertise, manpower shortages, especial 
ly at the U.S. ports of entry and exit, poor coordination of inter- 
and intra-agency functions, and flagging morale in the trade- 
agency staffs. Inevitably these factors, taken together with the 
problems generated, have seriously undermined the credibility of 
the U.S. trade decisions and the position of U.S. leadership in the 
world trade community.

In stating that, I realize that is quite an indictment, and I am 
sorry to say I truly believe that it is true, but in getting at the 
problems that you have raised, I would like to go to the very end of 
my statement, where I say the United States should actively 
pursue its GATT goals as expressed in sections 107 and 121 of the 
Trade Act of 1974. In ether words, section 121 gives authority to 
the President to bring all trade agreements entered into by the 
United States into conformity with principles promoting the devel 
opment of an open, nondiscriminatory, and fair, world economic 
system.

Now, this goal, if it is paramount, then all I can say is that in 
the Tokyo round it was wholly neglected. I jefer to the admonish 
ment of Mr. Ehrenhaft that you not legislate in haste, and with 
that I wholeheartedly concur. I might say in this regard that my 
27th suggestion says that any bill on the subject matter of this 
hearing should include a provision repealing the fast-track provi 
sions in section 151 of the Trade Act of 1974. I think those provi 
sions aimed at getting something done, rather than having individ 
ual matters pend for a long time. It is well to get things done, but I
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do think they should be done in a manner that assures quality, and 
I do not think what happened in connection with the Tokyo Round 
did give us quality performance or anything that remotely corre 
sponds with the development of an open, nondiscriminatory, and 
fair, world economic system.

I refer to the remarks of Mr. Suchman about the problems of 
maintaining proper agency staffing. I think the continuity and the 
official memory with respect to trade matters dissipated along in 
the 1970's and I think that we have a long haul to go in terms of 
recruiting and training and trying to get this career staffing. I 
think almost any governmental function, and trade in particular, 
does call for continuity and planned change, not the kind of change 
that comes by accident or as a result of ignorance, but change that 
is done on the consideration of where you are at a given time and 
where you want to go, and if change is necessary, you make it in 
an orderly, constitutional way.

I think you can achieve that in trade only if you have in place 
and in position to replenish itself from time to time, a cadre of 
trade experts, trade professionals, lawyers, technicians, and others 
who are in a position to tell any administration that comes into 
power what the facts and law are on a given issue. Then if that 
administration contemplates taking action that requires legislative 
change, it should proceed accordingly, rather than by engaging in a 
dubious technique such as interpreting black to include white.

So, it is within that context that I am looking at this matter to 
the end that this country, which originated the trade-agreements 
program and nurtured it through many difficult times, will contin 
ue to work within the GATT provisions that have evolved, because 
it is the only hope that I see for the resolution of world-trade prob 
lems in an orderly and proper fashion.

Now, within that context, I look at the escape clause which was 
born out of the necessity of getting the trade-agreements program 
continued. It was a bipartisan effort that assured the continuation 
of the GATT program and the trade-agreement process. It is impor 
tant to look at the escape clause and then, as a complement, at 
dumping and countervail, and, if you will, section 406 on market 
disruption. They are to me the provisions that deal with the 
common, run-of-the-mill situations. To me, it is a travesty that the 
automobile case was brought under the escape-clause provisions. To 
me, it is a travesty that steel was brought under the antidumping 
and countervail provisions. We have to complement these run-of- 
the-mill types of jurisdictions with the extraordinary ones relatmg 
to national security, international economic emergencies, and the 
special authority in the Trade Act of 1974, to deal with balance-of- 
payments problems.

Chairman GIBBONS. Yes.
Mr. SHEWMAKER. Now we have thrust on the scene section 301 of 

the 1974 Trade Act, as another way to restrict U.S. imports on a 
global basis. This has significantly bad implications in terms of a 
recent action, which I will get to in a minute, dealing with special 
ty steel. But look at the escape clause. Look at dumping and coun 
tervail. Then look at these extraordinary remedies, and what you 
find is that, in the period of greatest economic distress since the 
Great Depression, there have been no ca?es brought under the in-

22-516 O-83——38
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ternational emergencies legislation. The national security provi 
sions have been the private domain of petroleum. The only unusual 
action that was taken was when President Nixon imposed the sur 
charge on U.S. imports, and he used the Trading with the Enemy 
Act as the basis for it. It sounded ridiculous—the name of the act 
had unfavorable implications that we were dealing with enemies, 
not trading partners. The act used previously by President Roose 
velt as authority to close the banks in 1933. Understandably, that 
part of the act relied upon by Presidents Roosevelt and Nixon was 
reenacted in the provisions of the International Emergency Eco 
nomic Powers Act of 1977.

In any event, I do not know why they take these prosaic-type 
import remedies and try to mold them into something which they 
are not. The escape clause is protectionist, pure and simple. It is a 
vestige of Smoot-Hawley or whatever you want to call it, and the 
United States is the one that put the escape clause in the GATT 
and other U.S. trade agreements.

Now, to complement the escape-clause procedures, you have anti 
dumping and countervailing duty procedures, the latter since the 
import-injury requirement was added thereto.

They are unfair. When you invoke the escape clause, you expect 
to compensate the other contracting parties, because of the implica 
tions of it as protectionism. It is antithetical to the trade agree 
ment process, but nevertheless it is one of the practical realities 
that we live with.

Now on dumping and countervail, we have price discrimination, 
and price discrimination means unfairness that you find in the 
marketplace. In the administration of the escape clause and price 
discrimination, it is imperative that the differences between fair 
imports, on the one hand, and unfair ones on the other, have a 
good, clean line of demarcation that can be explained. What do we 
have? In the U.S. administration of these provisions, we have noth 
ing remotely suggesting that attention is being given to the refine 
ments that are relevant.

I gave you a supplement because as so often happens when you 
are talking to yourself you leave something out that you meant to 
put in. In my supplemental statement I added something to give 
some substance to a simple statement that I had made in my 
eighth suggestion, viz, that most of the problems associated with 
the dumping and countervailing duty laws are inherent in the pro 
visions therein for their dual administration, and that one-agency 
administration is a necessity. I do not think that the Department 
of Commerce, as an advocate trade agency, should have anything 
to do with the. remedy laws, and I think that that is one good 
reason to get them out of it. But to get a single agency doing it is 
important because, as I say, the dual administration is the source 
of most of the problems.

I will give you an example. The dual-agency syndrome begins 
when the petition is filed. The law provides that the petition shall 
be filed with Commerce and on the same day a copy thereof shall 
be filed with the Commission. It further provides that Commerce 
shall within 20 days thereafter determine whether a formal investi 
gation is warranted. The statute assigns no role to the Commission 
in connection with the initial determination of the sufficiency of
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the petition, but, strangely, does provide that the petition may be 
amended at such time and upon such conditions as Commerce and 
the Commission may permit.

Under prior law, Treasury determined the sufficiency of the peti 
tion, but before doing so, promptly provided a copy thereof to the 
Commission for the purpose of obtaining informal assistance, par 
ticularly with regard to defining the product scope of the potential 
investigation and assessing the information submitted in support of 
the allegation of import injury.

Now, however, it is the questionable if not illegal practice of the 
Commission to institute a preliminary investigation immediately 
upon receipt of its copy of the petition, without waiting for Com 
merce to make its determination as to the sufficiency of the peti 
tion. Not uncommonly, the product scope of the Commission's 
notice, and of that subsequently issued by Commerce, is different— 
a situation that could possibly result in a judicial invalidation of an 
antidumping or countervailing duty order issued at the conclusion 
of an investigation.

The Commission's practice is questionable in other respects. 
With the premature publication of the notice commencing its pre 
liminary investigation, the Commission also submits to domestic 
producers, importers, wholesalers, et cetera, questionnaires which 
as I had explained in the May 4 submission are deficient in the 
pricing data they seek. Now, I can illustrate this in terms of re 
sponding to one of the matters the notice said the committee was 
interested in, that is: improving administration of the antidumping 
and countervailing duty laws to make these important remedies 
less complex, costly, and time consuming for all parties, that is, 
simplification of calculation procedures, curtailment of interlocu 
tory judicial review, and modification of preliminary determina 
tions.

I wholeheartedly agree that we should curtail or eliminate inter 
locutory judicial review, get rid of preliminary determinations, but 
getting to calculation procedures, I do address that in this supple 
mental statement beginning on page 3. I say the subcommittee's 
notice asked for comments on proposals it had received for the sim 
plification of calculation procedures. It is assumed that this has ref 
erence to the procedures for calculating the margins of subsidiza 
tion and the margins of dumping. In this regard it is suggested that 
simplicity is not an end in and of itself. Indeed, Commerce and the 
Commission have achieved the ultimate in simplicity with their 
weighted-average pricing methods, as applied, for example, in the 
investigations of the basic shapes and forms of carbon and specialty 
steels. In these investigations, the varying prices of hundreds of di 
verse products have been regimented willy-nilly into computer pro 
grams which translate them into a single so-called weighted-aver 
age margin of dumping or subsidy, as the case may be. Despite the 
number of transactions recorded in these manipulations, the seem 
ing efficacy of the end results, that is, the margins, is, upon inspec 
tion, found to be far removed from the pricing realities of the mar 
ketplace.

Without the oversimplification involved in the weighted-average 
pricing methods employed by Commerce and the Commission, these
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investigations could not have been undertaken and completed. Nor 
should they have been.

Now, to illustrate the problem with steel dealing with the misuse 
of remedy, I say additionally that, for years, U.S. steel producers 
have sought import quotas on shipments of foreign steel to lessen 
the competition from foreign producers of steel. Everyone who has 
had anything to do with it knows that was their ultimate objective, 
to have quotas. For more than 5 years now, the U.S. Government 
has engaged in feverish activity on behalf of U.S. steel producers. 
As a planned prelude to, and justification for, the imposition of 
import quotas, this activity took the form of all-out efforts to vest 
steel imports with the coloration and persuasion of being unfair 
under the antidumping and countervailing duty laws. These efforts 
did not succeed. Nevertheless, after the enactment of a special bill 
in late August 1982, the U.S. producers withdrew their petitions, as 
planned and specially provided for in title VII of the Tariff Act. 
Thereafter, quotas on imports of carbon steel became a reality.

In the meantime, the disposition of an escape-clause investiga 
tion and an antidumping investigation instituted by the Commis 
sion and Commerce at the request of the President under section 
301 of the Trade Act of 1974 is still pending with respect to imports 
of specialty steel. There I refer to my statement of May 4 at page 
29 in which I treat with this matter in this fashion.

With respect to petitions filed by the Tool and Stainless Steel In 
dustry Committee and the United Steelworkers of America, the 
President in invoking section 301 of the Trade Act of 1974 deter 
mined that it was an appropriate and feasible response to subsidy 
practices of the European Community, Belgium, France, Italy, 
United Kingdom, Austria, and Sweden to supplement the counter 
vailing duty investigations already in progress with a request to 
the Commission that it conduct an expedited investigation under 
section 201 of the trade Act of 1974, with respect to the specialty 
steel products subject to the section 301 proceedings. In justifica 
tion of this action the President concluded that the petitions were 
factually and conceptually meritorious in this regard. He conclud 
ed, "if we are ever to put an end to constant trade disputes in steel, 
we must stop dealing with discrete import and export issues in iso 
lation and instead begin a coordinated approach to the problem. By 
combining the section 201 and section 301 approaches, the United 
States hopes to stabilize the immediate import situation and to re 
verse the global trend toward greater excess capacity, increased 
subsidization, and closed markets."

In my opinion the action of the President utilizing the section 
201 escape-clause investigation in conjunction with countervailmg- 
duty proceedings is wholly unwarranted, and admixing an unfair 
trade law with a law that presumes the trade is fair is not justified. 
It is like trying to mix oil and water. Nor is it proper in my view 
that the President should pass judgment on the facts at the outset 
of the investigation. However, since the President has already 
passed on the facts and concluded that import relief is the appro 
priate solution, it would appear that he should examine his ex 
traordinary powers under the national security and emergency 
laws.
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When section 301 departed from just taking a look at our ex 
ports, and became superimposed on the framework of U.S. import 
remedies, it now just further confuses the options available to U.S. 
industries in particular circumstances.

(The prepared statement follows:]
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STATEMENT OF RUSSELL N. SHEWMAKER

INTRODUCTION

Thank you for this opportunity to appear before the Sub 

committee on Trade and to offer comments on and suggestions for 

the improvement of the Nation's trade remedy laws and their admin 

istration.

In the Subcommittee's notice of February 15, 1983, it is 

stated that the Subcommittee is particularly interested in deter 

mining how the expense and time involved in processing cases under 

current procedures might be reduced in order to ensure U.S. industry 

and labor, including small business, access to trade remedies.

At the outset, I wish to explain that I am speaking for 

myself. Prior to my retirement from the U.S. International Trade

Commission in January 1981, I had had almost half a century of
\ 

Government service in positions dealing with the U.sX foreign trade

laws and their administration.* On the strength of this background 

and experience, I am pleased to offer my comments and suggestions

to the Subcommittee.
i

In this statement, comments and suggestions are made not 

only on the specific trade remedy laws listed in the Subcommittee's

* Prior to my retirement from the Commission, I had served as 
Attorney-Advisor for 5 years, Assistant General Counsel for 8 years. 
General Counsel for 14 years, and Senior Advisor for over 2 years. 
Previously I had served in the Bureau of Customs for 16 years, in 
cluding 10 years as a Legal Assistant in the Tariff Classification 
Section. I graduated from the George Wasnington University, A3 '42 
and JD '41 and have been a member of the D.C. Bar since 1941.



1127

notice but, also, on certain other related provisions of law that, 

in larger context, would seem f-o be germane to the Subcommittee's 

inquiry and review.

Tha seed3 or beginnings of the current trade problems 

can be identified in the divergences of U.S. foreign trade policy 

in recent years which culminated in the enactment of two omnibus 

measures, viz, the Trade Act of 1974 and the Trade Agreements Act 

of 1979. The Trade Act of 1974 delegated to the President a series 

of far-reaching, negotiating and rate-changing authorities, and, 

in section 151 thereof, introduced the so-called "fast-track" Con 

gressional procedures for the legislative implementation of non- 

tariff barrier agreements concluded by the President. The Trade 

Agreements Act of 1979 is a .comprehensive, fast-track implementa 

tion of numerous Presidential actions taken mostly under the 1974 

Trade Act.

The problems involved are formidable and fundamental. 

They pervade the whole of the governmental structure devoted to 

the development and administration of the U.S. trade laws. The 

problems include the following:

a) substantive deficiencies and needless 
procedural complexity introduced in the 
provisions of the Trade Agreements Act 
of 1979 implementing the Tokyo Round 
of GATT trade negotiations;

b) failure of the foreign trade agencies 
to develop the requisite relevant, reli 
able, product-oriented pricing and other 
data for making informed, responsible 
decisions on the many trade matters that 
arise from day to day; and

c) the misuse of the U.S. trade remedy laws.
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The problems described in a) , b), and c), supra, are a consequence 

of many factors, including (1) poor, ineffective leadership,

(2) the absence of requisite technical and professional expertise,

(3) manpower shortages, especially at U.S. ports of entry and exit,

(4) poor coordination of inter- and intra-agency functions, and

(5) flagging morale in trade agency staffs. Inevitably, these 

factors, taken together with the problems generated, have seriously 

undermined the credibility of U.S. trade decisions and the posi 

tion of U.S. leadership in the world trading community.

The Subcommittee's review of these foreign trade matters 

comes none too soon. If its jurisdiction in such matters is dili 

gently pursued and prudently exercised, a giant step will have 

been taken toward the restoration of tha United States to its posi 

tion of leadership among the nations of the world trading 

community.

Hereinafter, a number of suggestions are made, with 

explanations, which, if adopted, would go far toward correcting 

and improving the substance and administration of the U.S. foreign 

trade laws under review by the Subcommittee. As might! be expected, 

however, it will be noted that not all of the suggestions relate 

directly to the need for legislative action by the Subcommittee. 

A number of the suggestions could be implemented, without any stat 

utory change, by the President or the agency or agencies involved.
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THE U.S. TRAD5 REMEDY LAWS

Your notice of February 15, 1983, states that the stat 

utes-, to be reviewed by the Subcommittee include 

a) provisions for import relief in sec 
tions 201-203 of the Trade Act of 1974;

b) provisions for market disruption in 
section 406 of the 1974 Act;

c) the antidumping and countervailing 
duty laws, as amended by the Trade 
Agreements Act of 1979;

d) provisions pertaining to unfair im 
port competition in section 337 of the 
Tariff Act of 1930; and

e) provisions for the enforcement of U.S. 
rights in international commerce in sec 
tion 301 of the 1974 Trade Act.

The Committee also seeks suggestions on how the international dis 

pute settlement processes might be nade more efficient and effec 

tive.

In addition to the foregoing, the following trade relief 

statutes are considered hereinafter 

a) the provisions for so-called voluntary 
restraint agreements in 
section 204 of the Agricultural Act of 
1956;

b) provisions for interference with U.S. 
agricultural programs in section 22 of 
the Agricultural Adjustment Act; and

c) provisions relating to national security 
and emergency powers of the President in 
section 232 of the Trade Expansion Act 
and in the National Emergencies Act of 
1976 and the International Emergency 
Economic Powers Act of 1977.
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Escape-Clause Investigations

The so-called escape-clause investigations are conducted 

by the U.S. International Trade Commission under the provisions of

section 201-203 of the Trade Act of 1974 to determine whether an
increased 

article is being imported into the United States in such/quantities

as to be a substantial cause of serious injury, or the threat 

thereof, to the domestic industry producing an article like or 

directly competitive with the imported article.

The notice of the Subcommittee urges participants in the

hearing to address a proposal that this import relief law be trans-
i 

formed into 

... a truly effective adjustment statute which 
will promote modernization and productivity in 
industries chronically affected bv import comoe- 
tition.

Implicit in this proposal is the conclusion thai the current provi 

sions in Title II of the Trade Act of 1974 are deficient, or, as 

administered, are less than effective, or both.

The 1974 Act, in section 201(a) (I), requires that the 

petition for import relief include 

... a statement describing the specific purposes 
for which import relief is being sought, which may 
include such objectives as facilitating th^ orderly 
transfer of resources to alternative usef- afd other 
means of adjustment to new conditions of coratetition.

Section 201(b)(5) requires that the Commission, for the purposes of 

assisting the President in making his determinations under sections 

202 and 203, investigate and report on 

. . . efforts made by firms and workers in the 
industry to compete more effectively with imports.
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Related provisions in Chapters 2, 3 and 4 of title II of the Act 

provide for various types of adjustment assistance for workers, 

firms and communities injured by import competition. Chapter 2 

is administered by the Secretary of Labor and Chapters 3 and 4 by 

the Secretary of Commerce.

In my opinion, the aforestated proposal is, at first 

blush, laudable in its purpose but, in reality,is more visionary 

than practical.

If, on the one hand, the principal problem is that the 

petitioners, the Commission, Labor, and Commerce are, individually 

and collectively, remiss in fulfilling their respective obligations 

under title II, correction would not require new legislation; it 

would be sufficient for the Committee to strongly address J-<> «r0b- 

lem in its report. If, on the other hand, the suggested trans 

formation contemplates substantive changes in existing law, I am 

not sufficiently informed to know what they might be.

It is my belief, however, that the solution to the prob 

lem of industry adjustment to import competition founders due to 

its inconsistency with fundamental concepts governing our free 

markets. The adverse impact of imports on the domestic industry 

is often concentrated in firms that are poorly managed and that 

are even unable to compete effectively with their more efficient 

domestic competitors, including U.S. based multinationals. Under 

such circumstances, it would seem to be difficult, if not impossible, 

for the industry's firms and workers to collaborate closely in the
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development of a detailed, mutually satisfactory and truly effec 

tive adjustment plan. Additionally, it would seem neither feasible 

nor desirable for the Government to assume the responsibilities 

of management during the statutory period of adjustment.

The apparent ambivalence of the United States with respect 

to the escape-clause provisions of the GATT and other trade agree 

ments rests on pragmatic, political considerations which were in 

evidence even at the outset of the trade agreements program in 

1934. Concern regarding the possible injurious effect of tariff 

concessions on U.S. producers, however, led to the formulation of 

a formal safeguard or "escape clause." In 1943, such a clause 

was included for the first time in a trade agreement with Mexico.

On February 25, 1947, when the GATT was being formulated, 

the President issued Executive Order 9832 pursuant to his delegated 

authority under section 350 of the Tariff Act thereby formalizing 

and making mandatory certain trade-agreement procedures, including 

the incorporation of an escape clause in every trade agreement 

entered into thereafter. At this time, a statement of the Presi- 

d nt accompanying the Executive] Order pointed to conversations

regarding it between Under Secretaries of State Acheson and Clay-
t 

ton and Senators Vandenberg and Millikin and recognized that 

. . . bipartisan support of our foreign economic 
policy as well as cf;our foreign policy in general, 
is essential. *

The purpose and practical effept of this political activity was to 

assure the continuity of the trade agreements program in the post 

war period by the passage of extension acts without lapse.
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The escape clause of the GATT, i.e., Article XIX, and 

indeed the GATT as a whole, presume that the imports involved are 

being fairly traded. Article XIX is not designed, nor does it 

presume, to deal with the consequences produced by unfair trade, 

Article XIX is a planned but limited continuation of protectionist 

trade policy and, as such, inherently a political "hot potato."

Thus, if a concession is temporarily suspended or modi 

fied by invoking the escape clause, the contracting party invoking 

it is expected to "compensate" the other contracting parties. Com 

pensation may take the form of new concessions granted by the con 

tracting party which took the escape, action, or the suspension or 

modification of concessions it has received. In contrast, it is 

important to observe tha*. compensation is not required for import 

actions taken to prevent or remedy unfair trade.

In the 1951 Trade Agreement Extension Act, the Congress 

substituted statutory procedures for invoking the escape clause.

Thereafter, the Congress legislated a number of times, sometimes
\

tightening and sometimes relaxing, the requirements for industry 

relief.

Thus, any affirmative escape-clause injury determination 

of the Commission which is coupled with a recommendation that the 

President impose increased import restrictions on the products in 

volved invariably poses a dilemma for the President and the Con 

gress. The highly political nature of the issue and its potential 

trade agreement consequences leave no clear choice. The political 

atmosphere becomes charged with dialogue, rhetoric, "hip-shooting,"
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misconceptions, and more. The increased imports involved are in 

tolerable and unfair, say the supporters of U.S. industry. On the 

other hand, the "purists" proclaim the consumer benefits and other 

virtues of unrestricted import trade and decry any measure that 

would inhibit it and do violence to the historic MFN or other 

trade policy of the United States. The statutes and trade agree 

ments of the United States have committed us in both directions. 

The "resolution" of the dilemma requires an even-handed but fcag- 

matia balancing of political and conceptual considerations.

In the 1950s, it was the practice of the President, when 

he rejected import relief recommended by the Commission, to "shoot- 

down" its economic analyses and conclusions. It he did otherwise, 

he would be clearly in the position of denying relief to a seriously 

injured U.S. industry. This led to considerable controversy and a 

hue and cry for legislation to make Commission determinations final. 

This clamor for legislation was successfully and properly resisted. 

It is manifestly improper for the Commission to be the final arbiter 

of trade policy matters of this nature. Under the current stable, 

the President is authorized to accept or deny the Commission's 

affirmative determinations on the grounds of their being, or not 

being, in the national economic interest. This permits the Presi 

dent to avoid taking public issue with the substance of the Com 

mission's affirmative determinations. 

Suggestions: In view of the foregoing, it is suggested that 

1) Because of the political nature of and 
controversy that surrounds escape-clause 
actions, it behooves any Administration 
and the Congress whether accepting or 
rejecting Commission affirmative deter 
minations to explain its actions in 
clear, informed, balanced statements.

2) See "Misuse, etc.,"page 32.



1135

Market Disruption

Under section 406 of the Trade Act of 1974, the Commis 

sion investigates to determine, with respect to imports of an 

article which is the product of a communist country, whether mar 

ket disruption exists with respect to an article produced by a 

domestic industry. Market disruption exists within a domestic 

industry whenever the imports of an article, like or directly 

competitive with an article produced by such domestic industry, 

are increasing rapidly, either absolutely or relatively, so as 

to be a significant cause of material injury, or threat thereof, 

to the domestic industry.

Section 406 is in the nature of a companion provision to 

sections 201-203 of the Act. It borrows most of the procedures 

set forth therein. 

Suggestions; It is suggested that 

3} section 406 should' be amended so as to 
become the basic import relief proclaimed 
by the President to offset market disrup 
tion occasioned by imports the product of 
a nonmarket economy country; and

4) see suggestion No. 13 on page 20.

Voluntary Restraint Agreements

Section 204 of the Agricultural Act of 1956 authorizes 

the President to negotiate agreements with foreign governments to 

limit the export from such countries and the importation into the 

United States of any agricultural commodity or product manufactured 

therefrom or textiles or textile products.
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There are currently in effect numerous bilateral agree 

ments negotiated and made effective under authority of section 

204 with respect to t3Xtiles and textile products. However, world 

conditions have been such with respect to certain meat products 

that restraints previously imposed thereon under section 204 have 

not been in effect since December 31, 1982.

With respect to textiles and textile

products, the President, acting under authority of section 204 and 

the Multifiber Arrangement (MFA), has negotiated a series of bi 

lateral agreements which govern their U.S. import trade with the 

participating countries. The U.S. import program which has been 

in operation for about a quarter of a century is designed to pre 

vent imports of textiles and textile products from causing market 

disruption in the United States. The program is highly complex, 

unsystematic and rarely understood. By action taken in October 

1981 by the contracting parties, the MFA has been extended for a 

further period of five years from December 31, 1981, to December 

31, 1986.

The program is supported by an international Bureaucracy 

under the aegis of the GATT and a national bureaucracy of some pro 

portions centered in the Department of Commerce and aided by a 

number of other U.S. trade agencies. At the present time, virtu 

ally all imports of cotton, wool, and manmade fibers are subject 

to its provisions.

Alone among the tariff nomenclatures of the world, the 

TSUS, by and large, distinguishes between textile products on the
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basis of the component fiber of chief value; the other countries 

employ the more objective chief-weight criteria. Moreover, the 

product categories of the TSUS for textiles and textile products 

are dissimilar to and in large measure incompatible with the pro 

duct categories on the basis of which the various bilateral agree 

ments are negotiated and carried out.

A further complication arises from the fact that, for 

the most part, the restraints are controlled (?) at the foreign 

port of exportation of the producing country. As a consequence, 

confusion, corruption and import overruns are inevitable and ram 

pant.

The U.S. textile program is chaotic, inefficient, and 

needlessly expensive. It is lacking in substantive and procedu 

ral due process. It has the marked tendency to skew or divert the 

trade flows of textiles and textile products. For example, the 

complexity of the program and the problems generated can be prof 

itably coped with and overcome only by large trading firms such 

as department-store chai'ns. The risks are virtually insurmount 

able for small trading firms. In addition, since the export re 

straints are controlled on the basis of quantity (e.g., pairs, 

dozens, pounds, etc.), the trade tends to go to relatively high- 

value imports with the result that the cheaper goods are rarely 

imported. This latte:: problem is particularly visible from the 

absence in U.S. markets of imports of children's clothing.

22-516 O-83——39
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In view of the foregoing, it is suggested that, for the 

purposes of the U.S. textiles import program, the Congress and 

the President take the necessary measures to 

5) transfer from the Department of Com 
merce, a partisan, advocacy agency, to 
the U.S. International Trade Conunis- 
sion, an independent, nonpartisan agency, 
the authority to make determinations of 
market disruption;

6) establish the quota periods for U.S. 
imports on the basis of the date of 
importation rather than the date of 
exportation from the country involved; and

7) substitute the chief weight method of 
classifying U.S. imports of textiles for 
the chief value method.

UNFAIR COMPETl'flON~EAW9  .. ^ 

Dumped and Subsidized Imports

The present and past provisions of law applicable to 

dumped and subsidized U.S. imports are the Antidumping Act, 1921, 

section 303 of the Tariff Act regarding countervailing duties, and 

title VII of the Tariff Act. The provisions of title VII of the 

Tariff Act were enacted in title I of the Trade Agreements Act of 

1979. These latter provisions, effective January 1, 1980, super 

seded the Antidumping Act, but did not repeal section 303 the 

countervailing duty law since it continues to apply to subsi 

dized U.S. imports originating in countries which have not com 

plied with the requirements of section 2 of the 1979 Act.

The responsibility foz?v the administration of the provi 

sions of title VII, and of section 303, where it applies with 

respect to imports of articles free of regular duties, is shared
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between the administering authority (the Secretary of Commerce) 

and the Commission. Prior to January 1, 1980, the administering 

authority was the Secretary of the Treasury.

In addition to making provision for the transfer of func 

tion to Commerce, the 1979 Act included other changes in the anti 

dumping and countervailing duty laws. Among the changes are 

a) the addition of an import-injury test 
to the subsidy law in conformity with 
the related GATT agreement;

b) ? provision authorizing release of 
price and cost-of-production informa 
tion under protective orders;

c) complex provisions
imposing strict deadlines for the per 
formance of agency actions; and

d) elaborate provisions for judicial re 
view throughout the course of agency 
proceedings.

As a result of these changes, the agency functions have taken on 

the status of quasi-adjudicative proceedings with elaborate rules

and record-keeping procedures.

These changes in law are accompanied by the following 

a) the continuation of dual-agency ad 
ministration of the dumping and counter 
vailing duty laws;

b) the retention of the provision requiring 
the conduct of preliminary investigations 
and making them apply to every investiga 
tion;

c) the failure of the subsidy agreement and 
the 1979 Act to define the pricing concepts 
for calculating "margins of subsidy; and
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d) the retention of provisions for applying 
the dumping and countervailing duty laws 
to U.S. imports from nonmar.tet economy 
countries.

Basically, for all the differences there are between the 

past and the present antidumping and co-wtervailing duty laws, the 

substantive structure of both laws is now patterned on the struc 

ture of the Antidumping Act, 1921. The administering authority 

(Commerce) is responsible for determining whether dumping or sub 

sidization exists and, if so, to provide the relevant pricing de 

tails to the Commission. The Commission then determines whether, 

by reason of the dumped or subsidized imports, the requisite injury 

to a U.S. industry is present or is threatened. An affirmative 

determination of the Commission requires Commerce to issue an 

.order to U.S. ports of entry pursuant to which duties are levied,

when appropriate, to offset the differences between the unfair and
« 

the fair prices involved.

Thus, the antidumping law and the countervailing duty 

law, as amended by the addition of the import-injury test, are both 

directed against unfair or discriminatory pricing in the U.S. 

import trade. As such, each law provides identical rectors for 

the Commission's consideration in making its import-injury deter 

minations. However, each law also should be founded upon similar 

pricing concepts. In this regard, the antidumping law is governed 

by pricing concepts of long standing currently reflected in sec 

tions 772 (United States price) and 773 (foreign market value) of 

the Tariff Act. On the other hand, no pricing concepts for the
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countervailing duty law were negotiated in the GATT subsidy code 

nor were they enacted in the 1979 Act.

The absence of provisions for determining the "margins 

of subsidy" is unfortunate. In this regard, Commerce continues 

to express these margins in terms previously used by Treasury when 

the import-injury test was not a part of the law. Terms such as 

"foreign" or "export" value or price/ and prices "f.o.b. foreign 

port of exportation," are being used without definition and some 

times the notification to the Commission from Commerce shows no 

indication of what the margins are or how they are to be deter 

mined.

Additionally, with respect to the matter of pricing, 

neither the past nor th^ present laws have given the pricing con 

cepts that the Commission is to apply in gathering and analyzing 

the relevant prices of domestic articles that are comparable to 

the dumped or subsidized U.S. imports. Discretion and common

sense, however, dictate that such concepts must be compatible with
x 

the pricing concepts applied under the law to U.S. imports.

In the years when the Secretary of the Treasury and the 

Commission jointly administered the Antidumping Act, they estab 

lished procedures under which the Treasury, upon making an affirma 

tive determination with respect to less-than-fair-value (LTFV) 

sales, promptly furnished to the Commission the Treasury file for 

that case, including the worksheets for the six-month or other 

appropriate "sample" period investigated by Treasury. The work- 

« sheets provided a complete pricing chronology that identified in
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the U.S. marketplace, and gave the specific pricing and other 

details for, each U.S. import transaction examined by Treasury 

for the sample period. The Commission, armed with this essential 

pricing information, was able to plan its import-injury investiga 

tion so as to identify in the U.S. marketplace the actual or poten 

tial contemporaneous transactions involving the specific compar 

able domestic products that were being adversely affected by the 

dumped imports.

The obvious benefits derived by the Commission from its 

utilization of the Treasury file in each case came to an end in 

the wake of an ill-advised, devastating reorganization of the Com 

mission's professional staff in the mid-1970s. The Commission's 

action caused a rash of resignations and transfers of competent, 

knowledgeable professionals, one of the immediate consequences of 

which was the loss of pricing expertise at the top staff level. 

Investigators confronted by the presence of the Treasury file were 

not instructed as to its use. The Treasury files, therefore, were 

locked in file drawers for the duration of the Commis'S^pn's inves 

tigation, after which they were returned to Treasury.

With the transfer of the Treasury function to Commerce, 

effective January 1, 1980, the Commission no longer receives and 

almost never asks for the Commerce file. Moreover, even if the 

Commission were to receive the file, the pricing data provided 

therein are not useful fc^r making the critical price comparisons 

that the Commission must make for the purposes of its import-injury 

determinations. Since Commerce, not the Commission, if required
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under the law to determine whether U.S. impbrts are being dumped 

or subsidized, the Commission's practice of using import pricing 

data it has gathered for the purposes of its preliminary and final 

determinations is not legally'defensible.

As matters presently stand, both the Commission and Com 

merce utilize weighted-average prices for heterogeneous classes of 

articles. These so-called prices wholly obscure any true pricing 

profiles of discreet product entities that may have crept into the 

computations for the product-mix., Indeed, the Commerce notifica 

tion to the Commission of an affirmative dumping or subsidy deter 

mination provides an overall, weighted-average margin that 

has no probative usefulness whatsoever for the purposes of the Com 

mission's import-injury determination.

The questionnaires and reports issued by the Commission 

in cases involving allegations of unfair or discriminatory pricing 

of U.S. imports utilize the same set of economic indicators as are 

used by the Commission in its escape-clause determinations. These 

indicators include, among others, "increased quantities" of imports 

and weighted-average prices on a quarterly basis for a .five-year 

period. In this regard, the sina qua non for relief under the 

escape clause is increased imports, whereas, for relief under 

title VII of the Tariff Act, it is the unfair or discriminatory 

pricing of imports, ;

Thus, in cases instituted under title VII, the combined 

practices of Commerce and the Commission, in practical effect,
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conspire to (1) negate any possibility of their having useful 

pricing data that meets the criteria for import-injury determina-
*

tions under title VII and (2) effectively substitute therefor the 

escape-clause standard of increased imports, but with the less- 

demanding "material injury" test of title VII applying instead of 

the more stringent "serious injury" requirements of sections . 

201-203 of the 1974 Trade Act.

The net effect of the Commerce-Commission practices is 

to purvey and lend spurious coloration to their determinations, 

whether they are affirmative or negative. In fact, the determina 

tions do not satisfy the requirements of either the escape clause 

or title VII of the Tariff Act. Yet, on their face, they purport 

to satisfy the requirements of title VII. Affirmative determina 

tions, so postured, provide import remedies that avoid the GATT 

requirement of compensation. They also serve to cast doubt on 

the credibility of the United States with its trade-agreement 

partners and in the world trading community.

The Subcommittee asks for comments on certain proposals 

already before it for improving the administration of antidumping 

and countervailing duty laws to make them "less dpmplex, costly, 

and time consuming for all parties." Examples of such proposals 

are: (a) modifying of preliminary determinations, (b) simplifi 

cation of calculation procedures, and (c) curtailment of inter 

locutory judicial review. The notice also asked for comments on 

proposals for modifying existing laws to deal more effectively with 

price competition from nonmarket economy countries, including the
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creation of a new "artificial pricing" test more realistic than 

the test applied under existing antidumping law such as S. 958, 

97th Congress. These proposals will be commented upon hereinafter 

in making my own suggestions for improvement of these laws.

It is suggested that the conceptual and procedural snarls 

presently arising under the dumping and countervailing duty laws 

and the inordinate costs to litigants thereunder can be substanti 

ally reduced or eliminated if the laws are amended so as to 
/

8) transfer frdm the Department of Com 
merce, a partisan, advocacy agency, to 
the U.S. International Trade Commis 
sion, an independent, nonpartisan agency, 
the authority to make the determinations 
of dumping and subsidization;

9) provide a statutory base for the admin 
istering authority to make determinations 
for the "margins of subsidization";

10) repeal the provisions for preliminary 
investigations;

11) repeal the provisions authorizing inter 
locutory ludicial review;

12) repeal the provisions authorizing the 
the issuance of protective orders;

13) repeal the provisions applicable to non- 
market economy countries;, \i

14) substitute tha term "comparable ift-oduct" 
for the term "like product"; and'

15) conform repeals of provisions such as 
those authorizing quotas for subsidized im 
ports and numerous subordinate determina 
tions .

1) Transfer of Commerce Function to Commission. Host 

of the problems associated w'ith these laws are inherent in the 

provisions therein for their dual administration. One-agency ad 

ministration is a necessity.
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2) Margins of Subsidization. See page 16 for a discus 

sion of this problem.

3) Eliminate Preliminary Investigations. These provi 

sions have their origins in complaints of the EEC and other GATT 

contracting parties that, to lessen the time required for each 

case, the tv,o agencies should be acting simultaneously. Later, the 

saving of administrative expense was also used as a justification 

for the enactment of the provisions for preliminary investigations. 

Neither of these justifications is credible. In any event, such 

matters can be taken care of in each case by a proper determination 

with respect to the sufficiency of import relief petitions as the 

basis for commencing investigations under section 702 or 732 of 

the 1979 Act.

4) Eliminate Interlocutory Judicial Review. It should be 

obvious that the tight time-frame for administrative determina 

tions under these laws does not permit frequent appeals to the 

court for interlocutory relief. See Judicial Review, p.42, supra.

5) Eliminate Protective Orders. The provisions in sec 

tion 777 (c) of the Tariff Act authorizing the agencies to release 

pricing and cost-of-production information under protective orders 

are not only controversial and difficult to administer, they also 

invite the legitimate concern of those firms, domestic and foreign, 

whose data are in issue. The agency proceedings should be divested 

of their quasi-adjudictftive trappings, and be restored to their
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administrative status where only the integrity of the agency itseJ r 

and the criminal provisions of 18 U.S.C. 1905 are involved in the 

protection of confidential business data.

6) Eliminate Provisions Applicable to Nonmarket Economy 

Countries. The antidumping and countervailing duty laws should not 

apply to U.S. imports for nonmarket economy countries. In view of 

the incompatibility of U.S. valuation and pricing concepts with the 

trading practices of such countries/ the proceedings with respect 

to such imports have been unduly complex as well as farcical and 

wholly unrealistic. The principal past experiences have been with 

communist countries which have tended to stir up ideological under 

tones, if not controversies. Also, since quantitative import re 

strictions are, in general, the only suitable ones for dealing with 

such imports, and as petitions regard them tend to provoke politi 

cal controversy, import relief would be more appropriately left 

in the domains of the President and the Congress under section 406 

of the Trade Act of 1974. See page 10, supra.

7) Substitute "comparable product" for "like product.  

In section 771(10) of the Tariff Act, the term "like product" is 

defined to mean "a product which is like, or in the absence of 

like, most similar in characteristics and uses w^ith, the article 

subject to an investigation under this title." It is extremely 

confusing to have a term defined so that it has two meanings in 

the same statute, viz, "like" means both "like" and "similar" and 

"like" but not "similar." It is not evident in the Commission 

reports, at times, in which context the term "like" is used.
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Unfair Import Practices

The provisions of section 337 of the Tariff Act confer 

upon the Commission jurisdiction with respect to unfair practices 

in the U.S. import trade. Section 341 of the 1974 Trade Act 

amended section 337 to give to its provisions adjudicative status 

subject to the Administrative Procedures Act. Such provisions had 

previously had an advisory-reccraraendatory status, with the Presi 

dent having final authority to act. In the Commission/ the Unfair 

Import Investigations Division (UIID) and the Nonadjudicative Divi 

sion in the Office of Investigations are indivisibly fused under 

the supervision of the Director of Investigations.

In view of the fact that section 337 potentially applies 

to unfair pricing practices in the import trade which are within 

the purview of the antidumping and countervailing duty laws, sub 

section (b)(3) of section 337 gives priority jurisdiction to the 

latter laws which are under the joint administration of the Commis 

sion and Commerce. This dual jurisdiction has been the occasion 

of conflict ("turf fighting") between the administering agencies.

Subsection (e) of section 337 confers \jpon the Commission 

authority to exclude articles from free entry temporarily during 

the course of its investigation, except under bond. The need for 

this authority no longer exists inasmuch as strict time limits have 

been placed on the completion of the full investigation. Also, the 

Commission has adopted a practice of granting expeditious treatment 

to investigations in appropriate cases.
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Suggestions; In view of the foregoing, it is suggested that 

16) the administration of the adjudica- 
tive and nonadjudicative functions now 
centered in the Director of Investiga 
tions of the Commission should be sepa 
rated by administrative action and appro 
priate public notice;

17) subsection (b)(3) of section 337 should 
be repealed. (This suggestion assumes 
the acceptance of the suggestion made 
herein on page 20 that the Commission be 
given total authority to administer title 
VII of the Tariff Act); and

18) subsection (e) of section 337 should be 
repealed.

Import Interference with Agricultural Programs 

Under the provisions of section 22 of the Agricultural 

Adjustment Act, whenever the Secretary of Agriculture has reason 

to believe that any article or articles are being or are practi 

cally certain to be imported into the United States under such 

conditions and in such quantities as to render or tend to render 

ineffective, or materially interfere with, any program or opera 

tion undertaken by the Department of Agriculture, he so advises 

the President; and, if the President agrees that there is reason 

for such belief, the President causes an immediate investigation 

to be made by the Commission. The Commission reports the results 

of its investigation to the President, and he is, within prescribed 

limits, authorized to proclaim such import fees (special duties) or 

quantitative limitations on such imports as he finds to be needed 

on the basis of the report.

Under the second paragraph of subsection (b) of section 22,
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the President is authorized to take immediate action on a proposal 

of the Secretary without awaiting the recommendations of the Com 

mission whenever the Secretary determines and reports to him that 

a condition exists requiring emergency treatment. The emergency 

action of the President continues in effect pending the report of 

the Commission and action thereon by the President.

There is also provision for Commission reports to be made 

to the President following review of outstanding import fees or 

quotas to see if changed circumstances require that the proclama 

tion imposing them be modified, suspended, or terminated.

The role of the Commission in these investigations is to 

serve as a check and balance on proposals of the advocate agency, 

i.e., the Department of Agriculture, to the President that he pro 

claim import restrictions of U.S. imports of agricultural products 

which are believed to be materially interfering with any program 

or operation of the Department.

In recent years, several problems have arisen in connec 

tion with the administration of section 22. The President, in 

Proclamation 4631 of December 28, 1978, vested in the Secretary

authority to make quarterly and other adjustments in the special
i 

duties imposed under section 22 on imports of sugar. In fact, this

redelegation to the Secretary had been executed by subordinate 

officials of the Department. This proclamation not only removed 

the periodic duty changes on sugar from the oversight of the Presi 

dent and the Secretary, but also, for all practical purposes elimi 

nated the investigative functions of the Commission that are re 

quired by section 22.
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A further deviation from the normal practice under this 

section occurred with the issuance of Proclamation 4807 of December 

4, 1980, by Reubin O'D. Askew, the U.S.Trade Representative, tem 

porarily enlarging the section 22 import quotas on peanuts. The 

proclamation was issued by the Trade Representative, on behalf of 

the President, under authority delegated to him by the President 

with respect to peanuts only in a memorandum of December 3, 1980. 

The delegation expired January 20, 1981. In view of the fact that 

the peanut interests of the President were being held in trust and 

the fact that the action enlarging the import quota on peanuts pre 

sented neither a conflict of interest nor the appearance of con 

flict, it would appear that no exigency or unusual circumstances 

existed that would have jus:ified the redelegation action taken by 

the President.

Additionally, this proclamation on peanuts was issued 

under authority delegated to the President under section 22(b). 

This "emergency" action is a further example of excessive use of 

the emergency authority, when the use thereof might have been 

averted by prompt and effective coordination between Agriculture 

and the Commission. The overuse cf the emergency authority short 

cuts the full investigative procedures envisaged by section 22 and 

gives the proceedings of the Commission a sham appearance. 

Suggestion; In view of the foregoing, it is suggested that 

19) The President and the Secretary of 
Agriculture should examine the mis 
management of this import authority 
and restore the proper procedures 
for its use.



1152

National Security and Emergency Powers 

The President is vested with broad powers to regulate 

trade and commerce under several statutory provisions: Section 

232 of the Trade Expansion Act, section 5(b) of the Trading with 

the Enemy Act of 1917, section 122 of the Trade Act of 1974, the 

National Emergencies Act of 1976, the International Emergency 

Economic Powers Act of 1977, and section 313 of the Tariff Act.

Section 232 of the TEA authorizes the President, under 

prescribed procedures, to adjust the imports of an article and 

its derivatives so that such imports \>iJ1 not threaten to impair 

the national security. This authority is flexible in that it 

can be used to relax or tighten existing import restrictions or 

to impose new restrictions. Under this authority, and its pre 

decessor provisions, the President established the Mandatory Oil 

Import Program in 1959. The imports of oil and derivatives thereof 

that were subject to this program are the only imports for which 

the statutory authority has been invoked by the President. The 

Secretary of Commerce is currently charged with responsibility 

for making the investigations prerequisite to the use of this 

authority.

Under section 5(b) of the Trading with the Enemy Act, 

the President can control U.S. imports during the time of war. 

This provision was amended in 1933 to enlarge the President's 

power so that it applied not only during the time of war but also 

during "any other period of national emergency declared by the
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President." This 1933 enlargement of section S(b) was repealed 

and was reestablished in the International Emergency Economic 

Powers Act of 1977. Thus,the President's statutory power to con 

trol imports during periods of national emergency other than war 

is now covered by the 1977 enactment rather than by section 5(b). 

This authority is subject to procedural requirements set forth in 

the National Emergencies Act of 1976. Section 5(b), as enlarged 

in 1933, was the legal basis for Proclamation 4047 of August 13, 

1971, which imposed a supplemental duty for balance-of-payments 

purposes on almost all dutiable U.S. imports. The President now 

has specific balance-of-payments authority to change import duties 

under section 122 of the Trade Act of 1974.

Under section 318 of the Tariff Act, the President, when 

ever he proclaims that an emergency exists by reason of a state 

of war, or otherwise, may authorize the Secretary of the Treasury 

to extend during the continuance of such emergency the time pre 

scribed by the Tariff Act for the performance of any act. The 

President may also authorize the Secretary to permit the importa 

tion free of duty of food, clothing, and medical, surgical, and 

other supplies for use in emergency relief work.

Suggestions; Suggestions with respect to the utilization of these 

laws are made hereinafter at page 34.

Enforcement of United States Trade Agreement Rights 

Section 301 of the TradeJAct of 1974 is wholly restruc 

tured by section 901 of the Trade Agreements Act of 1979. As orig 

inally enacted in section 252 of the Trade Expansion Act, the

22-516 O—88——40
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provisions gave to the President authority to take U.S. import 

action in response to any act, policy, or practice of a country 

that is unjustifiable, unreasonable, or discriminatory and burdens 

or restricts U.S. commerce. Section 301, as amended by the 1979 

Act also authorizes the Presidant to enforce the rights of the 

United States under any trade agreement. The President, acting 

pursuant to this latter authority in section 301, has taken a num 

ber of actions looking toward the imposition of U.S. import restric 

tions on foreign goods. One of the recent Presidential actions is

directed against imports of specialty steel products .N,
\With respect to petitions filed by the Tool an^ Stainless

Steel Industry Committee and the United S'-.ef 1 Workers of America,
! 

the President, invoking section 301(a)(2) of the Trade Act of 1974,

determined that it was an appropriate and feasible response to 

subsidy practices of the EC, Belgium, France, Italy, the UK, Austria, 

and Sweden to supplement the.countervailing duty investigations 

already in progress with a request to the Commission that it con 

duct an expedited investigation under section 201 of the Trade Act 

with respect to the specialty steel products subject to the section 

301 proceedings. In justification of this action, the President con 

cluded that the petitions were factually and conceptually meritorious 

in this regard. He concluded, as follows:

... If we are ever to put an end to constant 
trade disputes in steel, we must stop dealing with 
discrete import and export issues in isolation and 
instead begin a coordinated approach to the problem. 
By combining the section 201 and section 301 approaches 
the United States hopes to stabilize the immediate im 
port situation and to reverse the global trend toward 
greater excess capacity, increased subsidization, and 
closed markets. .
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In my opinion, the action of the President utilizing a 

section 201 investigation in conjunction with a countervailing 

duty proceeding is wholly unwarranted. Admixing an unfair trade 

law with a law that assumes the trade is fair is not justified. 

Nor is it prof^r, in my view, that the President should pass judge 

ment on the facts at the outset of the investigations.

However, since the President has already passed on the 

facts and concluded that import relief is the appropriate solution 

to this global problem, it would appear that he should examine 

into his extraordinary powers under the national security and 

emergency laws. See "Misuse of Trade Remedy Laws" at pages 32-34.
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ADMINISTRATION

The Federal administrative structure for these laws con 

sists of the U.S. International Trade Commission, a key, indepen 

dent, nonpolicymaking agency, and the U.S. Trade Representative, 

the Departments of State, Treasury, Commerce, Labor, and Agricul 

ture, and other policymaking foreign trade agencies of the Execu 

tive Branch.

The Sobcoramittea is confronted with many problems in its 

consideration of options to improve the substance and administra 

tion of the U.S. trade remedy laws. In short, the basic problem 

is that the credibility of U.S. foreign trade decisions and reports 

is being undermined seriously by critical deficiencies in the reli 

ability, relevance and completeness of the data being utilized to

support them. The trade data deficiences stem primarily from the
\x

inadequacies of the efforts made by the Commission and the Depart 

ments of Commerce and Treasury to collect the needed data.

Current indications are that conditions will continue to 

worsen unless drastic corrective measures are undertaken and car 

ried out promptly. It follows, then, that high priority should 

be given to the development of measures to establish institutional 

credibility.

The foreign trade agencies ari operating inefficiently 

and wastefully. In keeping with good government and the announced 

policies of the Administration, appropriate actions should be taken 

to eliminate inefficiency and waste. At the same time, care must
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be exercised to insure that these essential agencies become effec 

tive and efficient in carrying out their assigned trade functions. 

This calls for a realistic appraisal of their manpower needs.

A compelling need exists for actions to be taken by the 

administering agencies, individually and collectively, to gain 

strength by developing effective recruitment programs, especially 

for their professional staffs. Adequate training outside Government 

is not available for such professionals with regard to the legal 

parlance of the customs and unfair practices statutes of the United 

States.

For example, the administration and coordination of the 

agency and related inter-agency functions of the Commission, the 

Customs Service and Commerce with respect to trade statistics, the 

Tariff Schedules of the United S'.ates, customs valuation, and 

other customs laws and procedures can be facilitated by the estab 

lishment of a new continuing inter-agency unit as an adjunct to 

the existing inter-agency statistical committee established under 

section 484 (e) of the Tariff Act. The new unit could be manned 

by competent attorneys and technicians from each agency for the 

purpose of preparing training nu.. rials and having classroom instruc 

tion for the professional staffs of the agencies. 

Suggestion; It is suggested that 

20) A viabla program should be initi 
ated loo/inq toward the maintenance 
at all femes of competent career 
staffs of professionals and special 
ists in the trade agencies.
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Misuse of Trade Remedy Laws

In the earlier pages of this paper, examples of agency 

misuse of the trade remedy laws have been recited. Such is the case 

with respect to the voluntary restraints imposed of imports of tex 

tiles under section 204 of the Agricultural Act of 1956 and the 

Multifiber Arrangement, title VII of the Tariff Act, section 22 of 

the Agricultural Adjustment Act, and section 301 of the Trade Act 

of 1974. Two examples of the most flagrant misuse occurred in 

connection with petitions filed under the escape-clause provisions 

with respect to automobiles and under title VII of the Tariff Act 

with respect to carbon steel products.

In April of 1980, the Department of Commerce, acting under 

authority of section 732 of the Tariff Act, commenced dumping in 

vestigations with respect tj imports of carbon steel from certain 

EC countries. Several montns ld«-.er, in June of 1980, the Commission 

instituted an investigation u.,der section 201(b) of the Trade Act 

of 1974 with respe-t to imports of automobile trucks and passenger 

automobiles. Thus, in response to petitions for import relief, 

separate proceedings were begun under the dumping provisions with 

respect to carbon steel a: i under the escape-clause procedures 

with respect to motor vehicles. Despite the dissimilarities of the 

two proceedings, they had an important element in common neither 

investigation should have been instituted.

The dumping provisions, the subsidy provisions (with the 

addition of ie injury requirement), and the escape-clause provi 

sions are alike in that they are designed to apply to discrete
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classes in localized market situations. It was never contemplated 

that these provisions for import relief woi'ld have applicability 

to, or provide solutions for, nationwide or worldwide symptoms of 

economic distress such as have existed in the past few years. In 

popular terms, it has been said correctly that these relief provi 

sions are akin to shooting at a target with a rifle as opposed to 

using a shotgun.

The petitions on carbon steel covered almost all steel 

mill products (even though many tubular products were not included). 

Thus, there were literally hundreds of discrete product classes of 

carbon steel involved. Likewise, the proceedings on motor vehicles 

(had they been properly carried out by the Commission) should have 

involved consideration of the production and sourcing of a vast 

number of automotive components, not just the quantities of finished 

units imported and domestically produced. In other words, the two 

proceedings involved product coverages of such magnitude that due 

and proper consideration was not possible in the statutorv time 

frame of the provisions involved.

In addition, and even more compelling, is the fact that 

the critical nature of the products involved their basic status 

and pervasiveness in the U.S. and world economies does not fit 

within the rigid confinements of the dumping and escape-clause 

provisions. For example, with respect to motor vehicles, if import 

restrictions were imposed by the President by invoking the escape 

clause of Article XIX of the GATT, how could th^United States
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compensate the adversely affected contracting parties? The cost 

would be astronomically high and unwarranted.

In the late 1950s, the Commission advised the Congress 

that a. proposed Senate resolution requesting an escape-clause in 

vestigation with respect to all textiles and textile products was 

the equivalent of many hundreds of escape-clause investigations 

of individual products, and that a single investigation of that 

magnitude was not feasible within the time and under the condi 

tions prescribed by statute. No further action on tisa matter was 

taken by the Congress.

In sum, the interrelationship of the steel and automotive 

problems and the oil problem suggests that, if import restrictions 

were to be further considered or imposed, the matter should have 

been left to the judgment and discretion or the President under his 

special delegated powers with respect to national security or inter 

national emergencies.

Suggestion: In the circumstances recited above, it is suggested 

that 

21) more attention should be given 
by the Commission and Commerce to 
the product scope of petitions filed 
under sections 201-203 of the Trade 
Act of 1974 and title VII of the 
Tariff Act; and

22) U.S. trade officials should familiarize 
themselves with respect to the comple 
mentary relationship of tne national 
security and emergency laws to the 
escape-clause, antidumping, and coun 
tervailing duty laws when import re 
lief measures are determined to be 
needed.
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Misuse of Related Laws

Under the Constitution and Statutes of the United States, 

the Congress and the President are responsible for the formulation 

and the carrying out of U.S. foreign trade policy. Since 1963, 

U.S. foreign trade policy has been substantially reflected in the 

provisions of the TSUS and related statutes and proclamations.

An examination of the TSUS reveals that U.S. foreign 

trade policy is a composite or mixed mass of Congressional and 

Executive actions that are not wholly coherent or consistent. Un 

conditional MFN the historic keystone of U.S. foreign trade policy   

often gives way to the application of preferential or discrimina 

tory customs treatment of U.S. imports from particular sources. 

And, sometimes, official free-trade pronouncements are subsumed by 

protectionist fiat.

To say the least, the collective actions and decisions 

of the Congress and the President that constitute U.S. foreign trade 

policy should be generally worthy of acceptance and respect as hav 

ing been formulated upon the consideration of reliable, relevant 

and reasonably complete data with respect to U.S. imports, exports 

and consumption. In this regard, there is grave cause for concern. 

Moreover, current indications are that conditions will continue to 

worsen unless drastic corrective measures are carried out.

The blame for the chronic shortcomings of official for 

eign trade data is pervasive. It lies not only with the federal 

agencies primarily responsible for the collection and publication 

of such data, namely, the Commission, Commerce and Treasury; it 

lies also with the Congress and the President.
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The collection of U.S. foreign trade statistics is pro 

vided for in several provisions of law, including section 484(e) 

of the Tariff Act. As first enacted, this section applied only to 

U.S. imports. It directed tne Commission, Commerce and Treasury 

to establish for statistical purposes an enumeration comprehending 

all articles imported into the United States. Since the adoption 

of the TSUS in 1963, an annotated version thereof has been published 

for collecting import statistics. In this publication, each legal 

class is identified by a distinctive 5-digit number. Additional 

statistical detail is provided by subdivision of the legal classes 

into two or more subordinate classes each of which is identified by 

the addition to the 5-digit numbers of 2-digit suffixes.

U.S. export data are tallied by Commerce from export dec 

larations filed with Customs at U.S. ports of exportation, as re 

quired by Schedule B, a document published by Commerce. Customs is 

not required to review or verify the declarations. Data on domestic 

production are collected by Commerce's Bureau of the Census.,in accor 

dance with the Standard Industrial Classification (SIC).

New statistical authority regarding U.S. exports and pro 

duction was granted to the three agencies by section C,Q8\a) of the 

1974 Trade Act. It amended section 484(e) to direct them to estab 

lish a statistical enumeration comprehending all articles imported 

into and exported from the United States, and to seek, in conjunc 

tion with statistical programs fo. domestic production, to estab 

lish the comparability thereof with such enumeration of articles.
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Crucial to the development of comparable U.S. trade statis 

tics is a viable TSUSA. Of the three statistical programs, the 

TSUSA only is derived directly from statutory product classes. 

Indeed, the SIC is not even designed as a product code. Thus, if 

comparability is to be achieved short of legislation, 

the provisions of Schedule B and the SIC perforce must be made com 

patible with the legal classes of the TSUSA.

Little or nothing has been accomplished by the three 

agencies under the mandate of section 434(e) to achieve the reli 

ability, comparability or administerability of the U.S. statistical 

trade programs.

A viable TSUSA is also a key or pivotal factor in the for 

mulation of an international product nomenclature that reflects 

fully the interests of the United States. Unfortunately, the integ 

rity of the TSUS product classes has been severely compromised in 

recent years, primarily as a consequence of proclamations and 

executive orders issued by the President under delegated authorities 

of the Trade Act of 1974 and the Trade Agreements Act of 1979. 

Derivatively, this has also produced a deterioration in the statis 

tical yield and the administerability of the TSOTA.

For example, tf\e implementation of the Civil Aircraft 

Agreement introduced 71 "actual-use" provisions into the TSUS. 

The interests of good/administration argue strongly against the 

utilization of thisyconcept except under most limited and excep 

tional circumstaiNEs where enforcement is possible.
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A further example of the utilization of very poor classi 

fication techniques is found in the method adopted to eliminate 

the American selling price (ASP) basis for valuing imports of so- 

called benzenoid chemicals. The method adopted is a permanent 

transformation involving the introduction of 243 new product classes 

the use of which is controlled by two chemical appendices to the 

TSUS listing almost 12-thousand chemicals. One appendix 589 pages 

in length lists the chemicals in alphabetical order, whereas the 

other one 681 pages in length lists them in the order of Chemical 

Abstracts Service (CAS) Registry Number.

Poor drafting techniques have also compromised the integ 

rity of the TSUS in the provisions implementing GSP and the con 

cessions granted in the Tokyo^Round. The new product classes added 

for this purpose totalled well over 200. If is difficult to deter 

mine the impact of a rash of 40 bilaterals entered into by the 

United States. The schedules of conceptions and the texts of the
'»,

terms and conditions consist of a miscellany of documents that were 

scattered far and wide.

The severity of the interpretative anavadministrative

TSUSA problems now confronting Customs at U.S. por^ of entry is 
by the Comptroller General

highlighted in two reports made/to the Congress on September 7, 
\

1978, and April 23, 1981, on the inability of Customs static work
; 

force to inspect aadtfprocess cargo properly, and to handle the

increased work loadJof classifying imports to determine their 

duty status.
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Section 608(d) of the 1974 Trade Act requires the Commis 

sion to make an investigation undor section 332(g) of the Tariff 

Act to provide the basis for the formulation of an international 

commodity code and full and immediate participation by the Commis 

sion in the U.S. contribution to technical work of the Harmonized 

System Committee to assure recognition of the needs of the business 

community in the development of a harmonized code for international 

use for tariff and statistical purposes.

The concept of a "harmonized" code for international adop 

tion contemplates an eclectic system utilizing sound principles 

of product nomenclature gleaned from a study of extant systems 

such as the Customs Cooperation Council Nomenclature (CCCN) the 

successor to the Brussel's Tariff Nomenclature (BTN) and the TSUSA. 

Thus, there could be developed a new system better suited to the 

needs of participating countries.

^The Harmonized System, as presently constituted, is the 

old BTN with a facelift but without important organizational and 

conceptual changes that are needed to better suit it formats in 

tended purposes. Its organization and numbering system are poorly 

conceived and, if adopted, could proliferate the legal and statis 

tical classes of the TSUSA by perhaps as much as 50 percent. The 

Harmonized System has prerempted 6 digits thereby required the 

substitution of an 8- and 10-digit series of item numbers to iden 

tify legal and statistical product classes of the TSUSA.

For the past decade, Federal agencies the Commission in 

particular have been expending an inordinate portion of their
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resources in unrewarding efforts to convert the TSUSA into the format 

of the BTN and its successor, the CCCN. At the same time, they have 

almost wholly ignored their statistical responsibilities under sec 

tion 484(e) of the Tariff Act. As a consequence, trade analysts 

and the makers of U.S. foreign trade policy are foredoomed indefi 

nitely to make their decisions and construct their reports from a 

witches' brew of distorted data wrenched from the uncompromisingly 

disparate statistical enumerations of the TSUSA, Schedule B and 

the SIC.

Common sense would seem to dictate that the United States 

should have directed its resources so as to achieve an improved, 

viable TSUSA and corcparability of U.S. trade data, as contemplated 

by the law. From that point of vantage, the United States could 

have had not only the derivative benefits of improved tariff admini 

stration and trade data but, also, could have better participated 

in and made major contributions to the formulation of ^ viable CCCN 

suited to the informational and foreign trade policy needs of all 

participating countries. 

Suggestions; In view of the foregoing, it is suggested that 

23) a program should be initiated to achieve 
viable product descriptions in the TSUS 
and U.S. foreign trade statistics; and

24) the Subcommittee may want to ask the 
Commission for a report on the present 
status of the Harmonized Systems project 
and the schedule for its completion.
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JUDICIAL REVIEW

The hallmark of good law is its planned continuity and 

predictability and its susceptibility to orderly change by duly 

constituted authority, as required or desired to best fulfill 

the purposes of the law and its reason for being. Good law is 

not spawned, nor does it exist, in a conceptual vacuum; it is the 

product of many persons of various talents acting conjointly in 

ita enactment and in its application.

U.S. foreign trade law is no exception. As with all 

other law, it, too, is the product of coordinated activity of many 

participants both in and outside of the Government. Between the 

two actions of congressional consideration and passage of a statute 

and the President's approval thereof, an elaborate process unnec 

essary to recount in this paper takes place. Suffice it to say, 

the following persons participate, in varying degrees: (a) com 

mittees of the Congress and their consultants and staffs; (b) of 

ficials of trade agencies and their staffs; and (c) members of 

the trade community, including the Bar.
4

After the legislation is approved by the President and 

thus becomes a part of the law of the Land, it is tested before 

the agency or agencies responsible for its administration. The 

crucial determinations of these agencies are, in certain circum 

stances, subject to review by one or more of the Federal Courts. 

Thus, the judiciary protects interested parties from arbitrary 

actions or reversible errors of law or fact.
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Unfortunately, the activities of the various trade agen 

cies involved in carrying out the Tokyo Round and related activi 

ties have resulted in a state of factual and conceptual chaos and 

confusion that is not conducive to the development of good law. 

The Trade Agreements Act of 1979 is so convoluted and lashed with 

administrative deadlines, provisions for interlocutory as well as 

final judicial review, etc., that only affluent litigants can in 

dulge in its mysteries. Even then, the practice of law before the 

foreign trade agencies has degenerated into persuasion not on the 

basis of the relevant facts and legal concepts but rather by a mar 

shalling of irrelevancies and borderline relevancies. 

Suggestion; In the circumstances, it is suggested that 

25) the provisions authorizing interlocu 
tory -judicial review of agency determi 
nations under title vil of the Tariff 
be repealed. See suggestion No. lion 
paqe 20.
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CONCLUSIONS

It follows from the foregoing comments that the U.S. 

-oreign trade laws are in urgent need of selective amendments 

and that the creaking, unstable administrative structure requires 

the healing balm of restoration and strengthening of basic agency 

functions.

A fundamental weakness that requires prompt attention 

arises from the failure of the Government to provide a continuous 

basis for career manpower and expertise needed at U.S. ports of 

entry to promptly and effectively process and collect accurate 

trade data on all commercial transactions whether st^ch imports are 

dutiable or free of duty, as well as to provide effecfll^e enfor:e- 

ment action in regard to contraband and controlled articles. They

could also be invaluable if they were utilized more effectively to
;.

enforce the collection of dfcoper export statistics at U.S. ports of 

exit. *

The cost oi developing the professional expertise and 

procedures for collecting accurate trade data in relevant product 

detail would entail additional costs. But, if we are serious about 

our efforts to analyze and understand and predict the ebb and flow 

of U.S. trade, the cost outlay would be w^,xl spent. Moreover, the 

cort could probably be defrayed at a fraction of the present cost of 

publishing and distributing the many volumes of fictitious trade 

information now issued.

Needless to say, the serious consequences of the conceotual 

and data problems outlined herein adversely affect almost every facet 

of U.S. foreign trade policy and its administration.

22-516 O—83——41
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U.S. trade officials should call a moratorium on their 

excessive and indiscriminate use of the U.S. trade agreement and 

GSP authorities to carve out narrow, unclear product classes that 

provide for minuscule duty differences. Such activities not only 

unduly proliferate the provisions of the TSUS and compromise its 

integrity and administerability? they also compromise the goals of 

the basic U.S. trade agreement pr.ogram itself.

Instead, the United States should devote sufficient time 

and resources to the achievement of basic goals, long overdue, of 

bringing all trade agreements entered into by the United States 

into conformity with principles promoting the development of an 

open, nondiscriminatory, and fair world economic system, as auth 

orized and provided for in section 121 of the Trade Act of 1974. 

Such activities would breathe life into the President's frequen*-. 

espousals of the principles of free trade. At this juncture, the 

GATT appears to be the only multilateral vehicle having the poten 

tial for easing world tensions through the establishment of fora 

and reasonable procedures and legal criteria for the settlement 

of trade disputes between nations.

In this latter regard, the Tokyo Round negotiations 

directed toward establishing international safeguard procedures, 

as authorized under section 107 of the 1974 Trade Act, were not 

successful. It will be recalled that the United States succeeded 

in getting the ^corporation .of a safeguard procedure into the 

GATT, viz, the escape-clause provisions of Article XIX. There 

after, the Congress has legislated different criteria mostly to
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relax the criteria so as to make import relief more accessible to 

U.S. producers. The changed criteria have never been incorporated 

into Article XIX of the GATT. If, as suggested in the Subcommittee's 

notice, the international dispute settlement process is to be made 

more efficient and effective, it would seem that the United States 

should refrain from unilateral modification of the criteria there 

for and should seek such modification in accordance with the rules 

of the GATT.

The fast-track implementing procedures of the Congress which 

were utilized for the Trade Agreements Act of 1979 defy all precedents 

in regard to trade agreements legislation. Although the President 

had made generous use of the authorities delegated to him in the 

Trade Act of 1974, he did not have prepared and submitted to the 

Congress the usual Administration draft bill together with an analysis 

thereof. From the outset, the Congress the Committee on Finance of 

the Se-sate in particular took charge of the matter and thereafter 

dominated and controlled the substantive content of the measure chat 

emerged as the Trade Agreements Act of 1979.

Considering the magnitude and importance of the subject 

matter involvsil and the time pressures inherent in the fast-track, 

procedures, it comes as no surprise that the results are less than 

acceptable either in the short or the long run. fhe Congress and 

the President either did not have available to them, or did not ef 

fectively utilize, persons having the requisite knowledge and exper- 
s,

ience for such an undertaking.
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In my opinion, short-cut procedures in the legislative 

process are not conducive to the development of sound legislation. 

Suggestions; In view of the foregoing, it is suggested that 

26) the United States should actively 
pursue its GATT goals as expressed 
in sections 107 and 121 of the Trade 
Act of 1974; and

27) any bill on the subject matter of 
this hearing should include a provi 
sion repealing the fast-track provi 
sions in section 151 of the Trade 
Act of 1974.
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SUPPLEMENTAL STATEMENT OF RUSSELL N. SHEWMAKER

This submission supplements my statement ot May 4, JLSBJ. 

It provides additional commentary with respect to market disrup 

tion (sec. 406, Trade Act of 1974), dumped and subsidized im 

ports (title VII of the Tariff Act), and misuse of the trade remedy 

laws.

Market Disruption

In my suggestion No. 3, it is stated that "section 406 

should be amended so as to become the basic import relief pro 

claimed by the President to offset market disruption occasioned by 

imports the product of a nonmarket economy country."

Section 406 is presently limited in its application to 

U.S. import relief measures against products of one or more com 

munist countries. In Senate Report No. 93-1298 on H.R. 10710, the
*

bill which became the Trade Act of 1974, it is stated (on page 

211) that 

Section 406, unlike the rest of Title IV, 
would apply to all communist countries--whether 
or not they currently receive nondiscriminatory 
treatment and whether or not they ever receive 
nondiscriminatory treatment under this Title.

Accordingly, the effect of this suggestion would be to enlarge the 

scope of section 406 so that it would apply to U.S. imports the' 

product of nonaommunist as well as those of communist nonmarket 

economy countries.
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If for no other reason/ section 406 is a suitable import 

remedy to replace the provisions of title VII of the Tariff Act 

inasmuch as, under subsection (b) thereof, the President may pro 

claim quantitative restrictions and/or increased duties on the 

offending imports and his action can be taken only with respect to 

imports from the country or countries involved of an article with 

respect to which the affirmative determination was made by the 

Commission. See my suggestion No. 13.

Dumped and Subsidized Imports

In the explanation of my suggestion No. 8, it is stated 

that most of the problems associated with these laws are inherent 

in the provisions therein for their dual administration, and that 

one-agency administration is a necessity.

The dual-agency syndrome begins when the petition is 

filed., The law provides that the petition shall be filed with Com 

merce, and, on the same day, a copy thereof shall be filed with 

the Commission. It further provides that Commerce shall, within 

20 days thereafter, determine whether a formal investigation is 

warranted. The statute assigns no role to the Commission in con 

nection with the initial determination as to the sufficiency of 

the petition,, but, strangely, does provide that the petition may 

be amended at such time, and upon such conditions, as Commerce and 

the Commission may permit.

Under prior law, Trea'sury determined the sufficiency of 

the petition, but, before doing so, promptly provided a copy
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thereof to the Commission for the purpose of obtaining informal 

assistance, particularly in regard to defining the product scope 

of the potential investigation and assessing the information sub 

mitted in support of the allegation of import injury.

Now, however, it is the questionable, if not illegal, 

practice of She Commission to institute a. preliminary investiga 

tion immediately upon receipt of its copy of the petition, without 

waiting for Commerce to make its determination as to the suffici 

ency of the petition. Not uncommonly, the product scope of the 

Commission's notice and of that subsequently issued by Commerce 

is different a situation that could possibly result in a judicial 

invalidation of an antidumping or countervailing duty order issued 

at the conclusion of an investigation.

The Commission's practice is questionable in other re 

spects. With the premature publication of the notice commencing 

its preliminary investigation, the Commission also submits to 

domestic producers, importers, wholesalers, etc., questionnaires 

which, as explained previously (see my statement of May 4, 1983, 

at pages 15-25), are deficient in the pricing data they seek.

The Subcommittee's notice asked for comments on proposals 

it had received for the simplification of calculation procedures. 

It is assumed that this has reference to the procedures for cal 

culating the "margins of subsidization" and the "margins of dump 

ing." In this regard it is suggested that simplicity is not an 

end in and of itself. Indeed, Commerce and the Commission have 

achieved the ultimate in simplicity with their weighted-average
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pricing methods, as applied, for example, in the investigations 

of the basic shapes and founts of carbon and specialty steels. In 

these investigations, the -.arying prices of hundreds of diverse 

products have been regimented willy-nilly into computer programs 

which translate them into a singls so-called weighted-average 

margin of dumping or subsidy, as the case may be. Despite the 

number of transactions *-ecorded in these manipulations, the seeming 

efficacy of the end results, i.e., the "margins", is, upon inspec 

tion, found to be far removed from the pricing realities of the 

marketplace.

Without the over-simplifications involved in the weighted- 

average pricing methods employed by Commerce and tha Commission, 

these investigations could not have been undertaken and completed. 

Nor should they have been. (See my statement of May 4, 1983, at 

page 32, regarding the misuse of the trade remedy laws.)

Additionally, for years, U.S. steel producers have 

sought import quotas on shipments of foreign steel to lessen the 

competition from foreign producers of steel. For more than five 

years now, the U.S. Government has engaged in feverish activity 

on behalf of U.S. steel producers. As a planned prelude to, and 

justification fox. the imposition of import quotas, this activity 

took the form of all-out efforts to vest steel imports with the 

coloration and persuasion of being unfair under the antidumping 

and countervailing duty laws. These efforts did not succeed. 

Nevertheless, after the enactment of a special bill in late
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August of 1982, the U.S. producers withdrew their petitions, as 

planned and specially provided for in title VII of the Tariff Act. 

Thereafter/ quotas on imports of carbon steel became a reality.

In the meantime, the disposition of an escape-clause 

investigation and an antidumping investigation instituted by the 

Commission and Commerce at the request of the President under sec 

tion 301 of the Trade Act of 1974, is still pending with respect 

to imports of specialty steel. See my statement of August 4, 

1983, at page 28.

In the circumstances, it is my belief that the calcula 

tion procedures of Commerce and the Commission are not in need of 

simplification. Rather, it is my suggestion than  

28) action should be taken to restore the 
calculation procedures previously 
established when the Antidumping Act, 
1921, was jointly administered by the 
Treasury Department and the Commission, 
as described in my statement of August 
4, 1983, at pages 16-17.
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Chairman GIBBONS. That is exactly the reason why I want to 
take these things one at a time, having a broad concept. You know, 
over the years we have passed this law so many times, in one bill 
we will amend it four or five different places, we have kind of 
merged everything and messed everything up. That is why I want 
to go deliberately about trying to improve these laws.

Mr. SHEWMAKER. I agree.
Chairman GIBBONS. We may have made some mistakes, but I 

think if we thoroughly understand one law before we go on and try 
to tackle another one, we are going to do a better job. We need an 
overall concept of what we are doing. I want to do a workmanlike 
job and then go on to the next subject in that whole area.

Mr. SHEWMAKER. Yes.
Chairman GIBBONS. I have worried that we have so spread this 

decisionmaking around and exposed it to different types of influ 
ence that it has become ineffective. What do you say, Mr. Frenzel?

Mr. FRENZEL. I am just sitting here enjoying, Mr. Chairman.
Chairman GIBBONS. I see you making notes over there.
Mr. FRENZEL. I have made a lot of notes, but I must admit to the 

same kind of confusion that you do, and as part of your thought 
that we ought to proceed very carefully and not on all fronts at the 
same time.

Chairman GIBBONS. We just do not have the intellectual capacity 
within my brain, and if you cajn devote yourself to the subject 
matter entirely, you could have it. I feel we are inadequately pre 
pared for having the capacity to tackle it all at one time. That is 
why I want to break it up. We do not have the 50 years' experience 
either that Mr. Shewmaker has.

Mr. FRENZEL. The other problem is that to do some of the things 
Mr. Shewmaker would like us to do, we do not have the votes.

Chairman GIBBONS. That is always a practical part of it.
Mr. SHEWMAKER. One aspect of this on dumping, I would like to 

tell you about it, because essentially what I am talking about is re 
storing, not anything new, but restoring what had been and what 
got lost in the shuffle. In terms of pricing, to me the pricing aspects 
of dumping and countervail are central to the whole business. You 
must distinguish escape-clause proceedings from those for dumping 
and countervail, which in the issue presented here is the essential 
difference between having trade agreements and not having any.

Here the question that I address is the loss of agency capability 
and what the Treasury and the Commission used to do. In the 
years when the Secretary of the Treasury and the Commission 
jointly administered the Antidumping Act, they established proce 
dures under which the Treasury, upon making an affirmative de 
termination with respect to less-than-fair-value sales, promptly fur 
nished to the Commission the Treasury file for the case including 
the worksheets for a 6-month or other appropriate sample period 
investigated by Treasury. The worksheets provided a complete 
price chronology that identified in the U.S. marketplace and gave 
the specific pricing and other details for each U.S. import transac 
tion examined by Treasury for the sample period. The Commission, 
armed with this essential pricing data, was able to plan its import 
injury investigation so as to identify in the U.S. marketplace the 
actual or potential contemporaneous transactions involving the
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specific comparable domestic products that were being adversely af 
fected by dumped imports.

The obvious benefits derived by the Commission from utilization 
of the Treasury file in each case came to an end in the wake of an 
ill-advised, devastating reorganization of the Commission's profes 
sional staff in the mid-1970's. It caused a rash of resignations and 
transfers of knowledgeable professionals, one of the immediate con 
sequences of which was the loss of pricing expertise at the top 
level. The Treasury files were locked in the file drawers for the du 
ration of the Commission's investigation, after which they were re 
turned to Treasury.

With the transfer of the Treasury function to Commerce, effec 
tive January 1, 1980, the Commission no longer receives and 
almost never asks for the Commerce file. Moreover, even if the 
Commission were to receive the file, the pricing data provided 
therein are not useful for making the critical price comparisons 
needed. -Since Commerce, not the Commission, is required under 
the law to determine whether U.S. imports are being dumped or 
subsidized, the Commission's practice of using import pricing data 
it has gathered for the purposes of its preliminary and final deter 
minations is not legally defensible.

As matters presently stand, both the Commission and Commerce 
utilize weighted-average prices for heterogeneous classes of articles. 
These averages obscure any true pricing profiles that may have 
crept into the computations for the product mix. The Commerce 
notification to the Commission of an affirmative dumping or subsi 
dy determination provides an overall weighted-average margin that 
has no probative usefulness whatsoever for the purpose of the Com 
mission's import-injury determination.

The questionnaires and reports issued by the Commission in 
cases involving allegations of unfair or discriminatory pricing of 
U.S. imports utilize the same set of economic indicators as are used 
by the Commission in its escape-clause determinations. These indi 
cators include among others increased quantities of imports, and 
weighted-average prices on a quarterly basis for a 5-year period. In 
this regard, the sine qua non for relief under the escape clause is 
increased imports, whereas for relief under title VII of the Tariff 
Act, it is the unfair or discriminatory pricing of imports. Thus, in 
cases instituted under title VII, the combined practices of Com 
merce and the Commission in practical effect conspire to negate 
any possibility of their having useful pricing data that meets the 
criteria for import-injury determinations under title VII, and effec 
tively substitute therefor the escape-clause standard of increased 
imports, but with the less demanding material-injury test of title 
VII applying instead of the more stringent serious-injury require 
ments of section 201 of the 1974 Trade Act. The net effect of the 
Commerce-Commission practices is to purvey and lend spurious col 
oration to their determinations whether they are affirmative or 
negative. In fact, the determinations do not satisfy the require 
ments of either the escape clause or title VII of the Tariff Act, yet 
on their face they purport to satisfy the requirements of title VII.

Chairman GIBBONS. On that note, we have to quit, because I have 
to go to a Democratic caucus.
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This concludes the hearings on the remedy laws. The record will 
stay open until Friday, May 13. 

[Whereupon, at 2:30 p.m., the hearing was adjourned.] 
[Submissions for the record follow:]
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STATEMENT OF HON. SAM B. HALL, JR., A REPRESENTATIVE IN CONGRESS FROM THE

STATE OF TEXAS
Mr. Chairman, I want to make this as brief as possible, because you have been 

inundated with requests from our colleagues as well as business, labor, government, 
consumer groups, and the academic community to testify on procedures to improve 
both the letter and the enforcement of various trade remedy laws.

International trpj° is one of the most complex issues facing us in the latter half 
of the 20th Centui., and I don't envy your job. You've got people pulling at you 
from every direction and constantly hanging over your head is the thought that the 
passage of certain trade laws could trigger an international trade war.

As we all know, the American people are becoming more accutely aware of inter 
national trade. Part of this is due to a general turndown in the economy and high 
unemployment. Obviously, the subject of excessive foreign exports to our shores is a 
convenient excuse for our economic woes by those who want a restraint on trade.

In short, there is a protectionist sentiment in this country that is growing strong 
er by the day. I see it in my own Congressional District. It is reflected over and over 
in my mail.

There are no quick answers to this problem. After all, no matter how oriented 
one's thinking may be toward free trade, no elected official can long ignore the ad 
verse impact of excessive imports on his or her constituency.

In my own Congressional District a steel firm—Lone Star Steel— laid off some 
4,000 people last year, and there is no question that the overwhelming reason was 
due to steel imports. I will be discussing the specifics of this situation in a moment.

However, in attempting to help displaced workers at the mill, I set up a meeting 
at the Union Hall between business firms, workers and federal contractors. One 
result of that meeting should be shared with this Subcommittee, because it impacts 
so heavily on the frustration that potential American exporting firms, especially 
small industries, face; namely, how to swim through the red tape associated with 
exporting one's commodities.

As we all know, the authority for establishing an export market is scattered 
throughout the federal system. In a nation like Japan this is not the case. If a po 
tential Japanese exporter has a good product line, his government helps knock 
down the red tape rather than creating it.

As we all know, by the time most U.S. small busineses get banged around from 
pillar to post by a variety of federal agencies, they usually say to hell with it. So, as 
this Subcommittee looks for ways to improve the American trade situation, I would 
hope that attention would be given to placing most, if not all, federal trade pro 
grams under one, umbrella agency.

Now, no one ever said that foreign trade is equitable. That's why the GATT was 
set up in the first place. But I have to believe that on balance the United States 
receives less than its share of equity in the international market place.

It is said that we already have the tools to combat foreign trade practices which 
discriminate against U.S. exports. However, it is often difficult to prove a case 
against unfair foreign competition. But a more aggressive mechanism just be found 
to prove discrimination, and in turn, do something about it, or the protectionist sen 
timent that argues strict quotes regardless of injury will eventually hold sway.

This is why these hearings are so important, and why they deserve close attention 
by Congress and the public. You have, as I understand, already looked into how 
United States-Japan trade matters are causing tremendouo disruptions in what has 
been a strong alliance for the past 35 years. You are looking into how effective our 
enforcement of antidumping laws are, and God knows we could use some enforce 
ment.

I know that last year some attention was given to legislation that would give the 
President more authority to meet unfair foreign trade practices and procedures. 
There was also a move afoot last year to give the U.S. Trade Representative more 
power on negotiations in trade. These seem like positive steps, and I know they will 
receive careful consideration by you.

Now, allow me a few moments to talk about some legislation that I have intro 
duced on the problem created by imports of steel pipe and tube. This bears on the 
Lone Star Steel situation I mentioned a few minutes ago.

Now, I want to be very careful in stating that I am not attempting to use this 
Subcommittee hearing as a forum to testify on a bill that has not been scheduled for 
hearing.

As we all know, steel imports are an essential part of the import problem, The 
Steel Caucus, of which I am a member, has described the problem to all of us, so I 
won't reiterate.
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What I am attempting to point out is the inequity of certain trade practices and 

how they can affect a once-healthy American industry. By the example I will pro 
vide you today, I know that you will appreciate what needs to be done generally to 
bring about changes in our trade policies and laws.

As you are no doubt aware, in 1982 there was an unprecedented build-up of inven 
tories of steel pipes and tubes, particularly oil country tubular goods. This was the 
result of a sharp decline in U.S. demand in 1982, and continued high levels of im 
ports which were excessive in light of changes in U.S. market conditions. U.S. pro 
ducers were forced to react by drastically scaling back production causing a sharp 
increase in worker lay-offs.

The net result was that last Fall over 4,000 steel workers in my District who 
worked at Lone Star Steel Company were laid off. Most of those have not yet re 
turned to their jobs. When you consider the so-called residuals, or ripple effect, some 
8,000 more people were laid off in industries and businesses dependent on Lone Star 
Steel.

Lone Star is not alone. Most other U.S. producers of pipes and tubes were similar 
ly affected. I am informed there are currently one to two year's worth of inventory 
of oil country tubular goods and sales don't look encouraging.

Late last year the Administration did attempt to do something about the top- 
heavy penetration of the American market place on oilfield country tubular goods 
by our European trading partners. But the arrangement only called for a consulta 
tion process in the event the EC imports exceeded a figure of 5.9 percent of the do 
mestic market.

Even as I present this problem, there is strong indication that the European Com 
munity is exceeding the tonnages allowed by last year's Pipe and Tube Agreement. 
We can't be certain of this until we know what actual U.S. apparent consumption 
will be in 1983.

At this point all we have is a "forecast" of appar...it consumption which is deter 
mined by DRI. I have reason to believe that DRI's initial forecasts have been wide of 
the mark in comparison to actual consumption. Once DRI revises it forecasts to re 
flect actual apparent consumption—which is the key statistic—then it will be obvi 
ous, I believe, that the EC is exceeding the Agreement and may be exceeding the 
limit by as much as 100 percent.

Mr. Chairman, these apparent trends are disturbing and extremely frustrating. 
Here, as in so many other cases, the ink is barely dry on a set of trade agreements 
before problems start developing. This is why I have introduced legislation which 
avoids the choice of either a "protectionist" response or of sitting idly by while spe 
cific written commitments are ignored. It only seeks to enforce compliance with 
rules and agreements already on the books. This is the essence of the approach in 
the legislation, which has been co-sponsored by 20 Members of the Texas Delegation.

It is intended to be fully consistent with the terms of the Steel Pipe and Tube 
Arrangement and mere'.) sets out in advance the enforcement authority anticipated 
under the Arrangement to ensure compliance with the obligations assumed by both 
the U.S. and the Europeans. I want to make it clear that these authorities would be 
triggered only in the event that imports threaten to exceed the levels negotiated 
under the Arrangement itself and after the consultations required between the par 
ties under the Arrangement fail to resolve the problems.

Before closing my remarks today, Mr. Chairman, I would simply wish to empha 
size two basic points. First, it needs to be clear that this is not a case of an outdated 
or inefficient industry attempting to regain through political means, a competitive 
edge it has lost in the market place. Over the past decade, millions of dollars have 
been invested by the steel pipe and tube industry to remain highly competitive by 
world standards. The problems now facing the industry are primarily the result of 
import practices by other nations which have been largely unresponsive to U.S. 
market conditions.

Second, I would like to emphasize the difference between protectionism and the 
kind of legislation which I have described. I share the conviction that free interna 
tional trade is vital to our own long-term economic growth as well as that of the 
rest of the world. At the same time, our trade policy must reflect the realities of the 
market place. We must recognize that international agreements like the Steel Pipe 
and Tube Arrangement must be respected by both sides if they are to succeed. 
When we wink at problems when they arise under these agreements or otherwise 
fail to take action, the results are factory closings and lay-offs. The failure of such 
agreements can only create more trade disputes with our major trading partners. 
Clearly, these are outcomes none of us want, nor do such outcomes discourage pro 
tectionist measures on either side.



1183
Mr. Chairman, I appreciate the opportunity to appear before you today and at 

this time would be pleased to answer any questions which you or the other members 
of the Subcommittee might have.

STATEMENT OF HON. GEORGE C. WORTLEY, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF NEW YORK

Mr. Chairman, I would first like to express my appreciation to >ou and to the 
other members of the Subcommittee for allowing me to express iny views. I hope 
that they prove helpful to you.

Preserving and strengthening the global free trade system is a goal that we all 
share. I reed not enumerate the many blessings that free trade has bestowed on our 
generation. Nor do I need to discuss the negative impact that a collapse of free 
trade would have on our country and the world.

The point that I would seek to emphasize is that there is more than one way for 
the free trade system to be undermined. When a major trading nation implements 
protectionist trade barriers and/or unfairly subsidizes its exports at the expense of 
other nations, free trade has been eroded. What is less often realized is that the free 
trade ideal is also endangered when we allow these types of unfair trade practices to 
go unpunished.

During the past decade, many of our trading partners have instituted "beggar thy 
neighbor" policies whereby they heavily subsidize their exports. These policies have 
been prevalent in the European Economic Community; particularly in regard to ag 
ricultural exports. The effect of EEC policies on the American farmer has been a 
profoundly negative one. More recently, Canada has begun to heavily subsidize agri 
cultural exports. Farmers in the Central New York area have lost a considerable 
share of the regional market as a result of these subsidies.

I urge my colleagues to realize that shielding our farmers from unfair trade is not 
protectionism. Quite to the contrary, we are obligated under the General Agreement 
on Trade and Tariffs to vigorously enforce our trade laws. When unfair trade prac 
tices go unpunished we merely encourage further erosion of the free trade standard. 
In the same way that limited military action is often necessary to maintain the gen 
eral peace, limited sanctions against unfair trade practices are often necessary to 
maintain free trade. We must not be afraid to use the necessary sanctions when 
they are called for.

If those of us who believe in mutually beneficial trade cannot ensure that free 
trade is fair trade, we will soon lose the day to those who favor institutionalized 
protectionism. Our task is not an easy one. We must resist the urge to hide our 
economy behind high trade barriers. But we must also take prudent steps to protect 
our farmers and our vital industries from predatory trade practices. If we fail to do 
so, then the consensus in support of free trade will collapse.

Again, I thank you for giving me the opportunity to submit my views on this vital 
subject. I trust that the Committee will make wise choices in formulating an effec 
tive trade policy.

AMERICAN INSTITUTE OF MARINE UNDERWRITERS,
New York, N. Y., April 26, 1983. 

Hon. SAM M. GIBBONS,
Chairman, Subcommittee on Trade, Committee on Ways and Means, 
U.S. House of Representatives, 
Washington, D.C.

DEAR CHAIRMAN GIBBONS: The American Institute of Marine Underwriters 
(AIMU) is pleased to offer its views on the need to improve our nation's trade 
remedy laws. We hereby request that these comments be made part of the record of 
the hearing held by the House Ways and Means Subcommittee on Trade on April 
19,1983.

The American Ocean Marine Insurance Industry is gratified by the increasing in 
terest in Congress regarding trade barriers imposed against U.S. goods and services 
by many of pur trading partners. American marine insurers have been prohibited 
from competing for the insurance business on trade with many countries due to re 
strictive marine insurance measures. The list of countries prohibiting U.S. compa 
nies from insuring marine transportation risks on exports or imports is over 40 and 
continues to grow every year. Enclosed is our most recent report on those countries 
imposing such restrictive laws or policies. These barriers have prohibited U.S.
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marine underwriters from competing for the premiums on a substantial portion of 
the goods in U.S. trade and our industry has suffered serious losses.

Unfortunately, domestic procedures designed to address unfair trade restrictions 
have not been successful in combating this growing problem. AIMU has filed two 
Section 301 complaints pursuant to the Trade Act of 1974. The inadequacy of cur 
rent trade remedy laws is clear from the frustrations which marine insurers have 
encountered in attempting to overcome these restrictions.

The first of the Section 301 complaints filed by AIMU in November of 1977 was 
against the U.S.S.R. The Soviet Union restricted U.S. commerce by requiring that 
insurance on exports and imports between the United States and the Soviet Union 
be placed with the Soviet state insurance monopoly, Ingosstrakh. American marine 
insurers were precluded from participating in shipments of wheat to the Soviet 
union, trade which would yield millions in premium dollars. In June of 1978 the 
President determined that the Soviet practice restricted U.S. commerce within the 
meaning of Section 301 and established an interagency committee to focus on ways 
to eliminate any reasonable practices. Negotiations were held in Vienna and, in 
April of 1979, U.S. and Soviet officials signed a memorandum of understanding 
which provided that each party recognize the interest of the other in having a sub 
stantial share of marine cargo insurance resulting from U.S. Soviet trade. There 
was to be an annual review of the placement of this insurance and to evaluate the 
compliance with the memorandum. The USTR's investigation ' suspended pend 
ing the outcome of the first annual review. Due to the disrup of relations and 
bilateral trade following the Soviet invasion of Afghanistan, the .-st annual review 
of the agreement was not possible and no further action has been taken. American 
marine insurers did not obtain any additional business as a result of the agreement 
and the USTR's investigation. In 1980, U.S. marine insurers underwrote little, if 
any, U.S.-Soviet busi-ness although there was substantial trade between the two 
countries, including shipments of 8 million tons of wheat. Soviet discriminatory 
practices against the American Ocean Marine Insurance Market continues unabat 
ed.

The second Section 301 complaint filed by the American Institute of Marine Un 
derwriters petitioned for relief from unfair trade practices imposed by the Govern 
ment of Argentina. Virtu Uy all insurance on exports and imports must be placed 
with Argentine companies " •; 301 Committee recommended that the U.S. request 
Argentina and other countries with similar restrictions attend future, multi-lateral 
trade negotiations aimed at seeking agreement for applying national treatment to 
foreign insurance firms. U.S. negotiators received a a commitment from Argentina 
to participate in multi-lateral negotiations and the Section 301 case was suspended 
pending the outcome of these negotiations. To date, the USTR has not initiated any 
negotiations and we know of no plans to do so. Our efforts to obtain relief were 
futile.

This record is indeed disappointing. Despite two Section 301 complaints, the 
American Ocean Marine Insurance Market has not secured the freedom to compete 
for the insurance business on trade with Russia or Argentina. There would be little 
point in bringing a Section 301 complaint against the more than 40 other countries 
imposing such restrictions since apparently the Section 301 procedures cannot 
obtain relief for aggrieved industries such as our own.

The American Marine Insurance Market seeks only the ability to compete freely 
for the insurance related to international trade. Given the ability to compete we can 
safely state that we will obtain a fair share of the insurance premium. When the 
actions of foreign governments interfere with the process of free choice, we believe 
that the U.S. government should vigorously assist in resolving the problems. We 
support efforts to strengthen the Section 301 remedies. We would be pleased to work 
with you and your staff on the development of a meaningful proposal to increase 
the_effectiveness of U.S. trade remedy laws.

Very truly yours,
WALTER M. KRAMER,

Vice President.

AIMU,
WALL STREET, 

New York, N.Y., July 15, 1981.
SUMMARY OF RESTRICTIVE MARINE INSURANCE MEASURES

The following countries have laws, decree^ or regulations which interfere with the 
right of an American exporter (or importer) to negotiate freely the purchase of
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transportation insurance:* Algeria (1), Argentina (1), (2), Austria (2), Bangladesh (1), 
Barbados (1), Bolivia (3), Brazil (1), Burundi (1), Colombia (1), Congo Republic (1), 
Dominican Republic (1), Ecuador (1), Egypt (2), Ethiopia (2), Gabon (1), Ghana (1), 
Haiti (1), Iran (1), (2), Iraq (1), (2), Italy (2), Jordan (1), Kenya (1), (2), Laos (2), Libyan 
Arab Republic (2), Mauritania (1), Mexico (2), Nicaragua (1), Nigeria (1), Oman (1), 
Pakistan (1), Peru (1), Sierra Leone (1), Somalia (1), Sudan (1), Syria (1), Tanzania (1), 
Tunisia (1), Uganda (3), Venezuela (4), Yemen Arab Republic (1), Yemen, People's 
Democratic Republic of (1), Zambia (2), (5).

EXPLANATORY NOTES

(1) Imports must be insured in domestic insurance markets.
(2) Tax and/or Foreign Exchange regulations impede U.S. insurance competition.
(3) Imports/exports, under national ownership, must be insured in a domestic or 

an admitted insurance company.
(4) All imports benefiting from partial or fully exemption of Customs duties must 

be insured in Venezuela.
(5) All exports must be insured in Zambia.
With all shipments financed by the United States Agency for International Devel 

opment (AID), the American exporter has every right to negotiate freely the terms 
of insurance coverage. No prohibition against such freedom can be enforced. (Any 
effort to do so should be reported immediately to AIMU.)

THOMAS A. FAIN,
President.

STATEMENT OF THE U.S. TUNA FOUNDATION AND THE AMERICAN TUNABOAT
ASSOCIATION

This statement is submitted on behalf of the various segments of the United 
States tuna industry for consideration by the Subcommittee on Trade of the House 
Committee on Ways and Means in connection with hearings held in March, April, 
and May, 1983, on the adequacy and effectiveness of trade remedy laws that are in 
tended to protect U.S. industries. We request that this statement be included as part 
of the formal record of these proceedings.

The United States tuna industry consists of vessel owners and fishermen who har 
vest tuna from U.S.-flag fishing vessels, cannery workers who produce canned tuna 
and tuna by-products, and the processing companies which process and market the 
finished product through their sales organizations. 1

The tuna industry has been found to be an import sensitive industry. The most 
recent finding was made on May 28, 1981 (46 FR 28779) in a decision by the Office of 
the U.S. Trade Representative in connection with the denial of a petition for duty- 
free treatment under the Generalized System of Preferences (GSP).

Even though GSP treatment was denied as a result of this decision, the tuna in 
dustry has nonetheless been vulnerable to a steady reduction of its domestic market

*Some countries engaging in restrictive marine insurance practices are not included because 
of lack of clarity or proof of discrimination (e.g., by taxes, foreign exchange control, reinsurance 
practices, etc.)

N.B.: Not all state monopolies are included in AlMU's listing, e.g., U.S.S.R. and other coun 
tries, where state monopolies exist.

1 The major vessel owner organizations are the American Tunaboat Association, San Diego, 
which represents the majority of the large purse seine vessels operating from California, Puerto
Rico, American Samoa, and Guam;. the Western i.oh Boat Owners Association, San Diego, 
which represents the majority of the bait boats and t rollers, primarily producing albacore tuna 
and operating from California, Oregon, Washington, and Hawaii; and the Fishermen's Coopera 
tive Association, San Pedro, which represents purse seine vessels operating from the Los Ange 
les Harbor area. The major labor organizations are the Fishermen s Union of America, Pacific 
and Caribbean area, affiliated with the Seafarers International Union of North America, AFL- 
CIO; the United Industrial Workers-Service, Transportation, Professional & Government of 
North America, affiliated with the Seafarers International Union of North America, AFL-CIO; 
the International Longshoremen's & Warehousemen's Union; the International Union of Oper 
ating Engineers, AFL-CIO; the Congress of Industrial Unions of Puerto Rico; and, the United 
Steelworkers of America, AFL-CIO. The major processing companies are Bumble Bee Seafoods, 
San Diego, Calif, and Ponce, P.R., a division of Cattle & Cooke, Inc.; Mitsubishi Foods, Inc., Del 
Mar, Calif., and Puerto Rico; Neptune Packing Corp., Mayaguez, P.R.; Pan Pacific Fisheries, 
Terminal Island, Calif., a subsidiary of C.H.B. Foods, Inc.; Star-Kist Foods, Inc., Terminal Island, 
Calif., Mayaguez, P.R. and Pago Pago, American Samoa, a subsidiary of H. J. Heinz Co.; and 
Van Camp Seafood, San Diego, Calif.; Ponce, P.R. and Pago Pago, American Samoa, a division of 
Ralston-Purina Co.

22-516 O—83——42
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share for canned tuna products. This reduction is caused by ever increasing imports 
priced at a level that cannot be met by the U.S. industry. This is true even though 
the United States tuna industry continues to lead the world in the development of 
technology for the efficient and economical harvesting and processing of tuna. As a 
result, the tuna industry is acutely interested in this Committee's oversight of U.S. 
trade laws and submits this statement to set forth its views.

This statement will elaborate on the following points:
U.S. trade laws are intended to be balanced. They are designed to foster economic 

growth and employment in the United States and positive economic relations 
abroad. Trade barriers are to be lowered, commensurate with equivalent economic 
opportunities for U.S. products in foreign markets. Adequate safeguards are to be 
provided to protect U.S. industry and labor against unfair or injurious and labor 
against unfair or injurious foreign competition.

The United States tuna industry has been competitive in supplying a valuable 
and wholesome food product, representing about two-thirds of U.S. canned fishery 
products consumption, but it is nonetheless import sensitive. The industry has been 
recently harmed by low priced imports of canned tuna, a situation which is growing 
progressively worse.

Policies of the U.S. government have historically given special consideration to 
our relationships with our island territories and possessions, two of which are ex 
tremely important to the tuna industry: American Samoa, where tuna represents by 
far the dominant export industry and the largest private company employer; and 
the Commonwealth of Puerto Rico, where canned tuna represents the largest single 
line item by value of its shipments to the United States.

United States fisheries policies have long supported the U.S. fishing industry in 
general, and the tuna industry in particular. Policies found in the Magnuspn Fish 
ery Conservation and Management Act, for example, provide special incentives and 
support for all segments of the U.S. fishing industry including tuna. These policies 
and principles were recently affirmed in President Reagan's Proclamation declaring 
an Exclusive Economic Zone.

A PROFILE OF THE U.S. TUNA INDUSTRY

Amercian consumers have long enjoyed the tuna sandwich, the tuna salad, and 
other tuna dishes which have become staples of the American diet. Canned tuna is 
recognized as an economical and high quality protein product. In order to compete 
in the U.S. marketplace, canned tuna products must be priced competitively with 
other sources of low cost protein products, such as hamburger and poultry. The U.S. 
tuna industry has suceeded in doing this by pioneering innovative and economical 
means of harvesting, processing and marketing tuna.

One of the great strengths of the U.S. tuna industry has been its tuna fleet which 
is made up of three types of vessels: (1) large and small tuna purse seine vessels; (2) 
bait boats; and (3) troll vessels. The tuna purse seine vessel is recognized as the most 
economical and productive fishing vessel in the world. It accounts for over 90 per 
cent of the annual U.S. harvest of tunas. The U.S. fleet landed approximately 
250,000 tons of tuna valued at nearly $285 million in 1981.2 This represented about 
45 percent of the light meat tuna canned in the United States during that year. 
While final catch statistics have not been published for 1982, the U.S. fleet's total 
catch was less than in 1981 but its percentage share of the tuna canned in the 
United States increased to approximately 55 percent.

The United States purse seine fleet is composed of some 132 vessels. This group of 
vessels is considered to be one of the most efficient and imitated fishing fleets in the 
world. The present cost of an average purse seine vessel (approximately 1,200 tons 
carrying capacity) is between $10,000,000 and $13,000,000. On this basis, the replace 
ment cost of the purse seine fleet (capacity about 124,000 tons) is between 
$930,000,000 and $1,116,000,000. This highly mobile high seas tuna fleet operates in 
most of the major oceans of the world.

In 1981 and 1982, the recession and an overabundance of poultry products and 
other competitive protein products occasioned an over-supply of tuna products in 
the domestic tuna market. This caused prices paid to U S. tuna vessels for landed 
tuna to drop by 15 to 25 percent. Also, we are presently experiencing an oceano- 
graphic phenomena known as El Nino (warm water temperatures which have re 
sulted in substantially reduced fish catches in the Eastern Tropical Pacific Ocean). 
This has resulted in placing the U.S. high seas tuna fleet in a precarious economic 
position. While price and fish catch continue to decline, operational costs have risen.

" Fisheries of the U.S.: 1981.
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A combination of these factors has caused approximately 25 U.S.-flag tuna vessels to 
be left dockside with their future much in doubt.

Until a few years ago, most canned tuna was packed in soybean oil. For the last 
several years, tuna packed in water has become a more and more popular nutrition 
al item. The domestic processing companies, recognizing the consumers desire to 
maximize nutritional value while minimizing caloric intake, developed a substantial 
market in the United States for tuna packed in water. Ironically, the domestic proc 
essing companies were creating a marketplace vulnerable to foreign imports of tuna 
packed in water priced at levels that does not permit the domestic processing com 
panies to remain competitive.

THE MARKET FOR CANNED TUNA AND THE HISTORY OF DUTIES

The United States is by far the dominant market in the world for canned tuna 
products. Because of the size of the U.S. market, U.S. processors are dependent not 
only on tuna caught by the domestic fleets but also on imports of raw tuna from 
every important fishing country and ocean area of the world.

The United States consumes approximately 40 percent of the world's harvest of 
tunas, almost all of it in the form of a canned product. The next largest consumer of 
tuna is Japan which offers the fish primarily in the raw, smoked or dried form. 
Europe represents the third largest and growing market for tuna products, and like 
the United States, preference is given to canned tuna products.

Imports of canned tuna to the European Economic Community countries are duti 
able at 24 percent ad valorem, while Japan has a complex set of trade regulations 
which protect their domestic fishing industry from any threat of import penetration. 
In the United States, there is a more liberal trade policy which permits frozen tuna 
imports duty-free and allows foreign fisherman to unload tuna catches directly at 
ports located in U.S. territories, such as Guam, American Samoa and the Northern 
Marianas.

With regard to canned tuna imports to the United States, the first duty rate of 
22.5 percent ad valorem was established in 1932. This was increased to 45 percent in 
1934, reduced at the outbreak of World War II to 30 percent and later restored to 45 
percent in 1951. In the early 50's, tuna canned in water (brine), as opposed to oil, 
became an object of commerce iu the United States. There was no specific trade 
classification for this product and no studies were made for the proper duty rate. It 
was arbitrarily placed in a "basket" category of fish in brine and assigned a 15 per 
cent ad valorem duty rate.

The duty on tuna canned in oil was subsequently reduced to 35 percent in the 
1955 round of GATT discussions. At the same time, tuna canned in water was re 
duced to 12.5 percent ad valorem for all imports exceeding 20 percent of the previ 
ous year's domestic pack. The duty on imports below 20 percent of the previous 
year s domestic pack was to be reduced successively over a 5-year period from 12.5 
percent to 6 percent. At the time of the 1955 GATT discussions, tuna packed in 
water was a very small import item. The duty rates established for canned tuna 
products in 1955 are presently in effect.

As a result of the lower duty treatment for tuna packed in water nearly all of the 
canned tuna imports (99.7 percent in 1982) have been tuna packed in water. This 
has resulted in a substantial decline in the U.S. tuna industry's domestic market 
share for tuna packed in water. The reason for this decline can be traced in part to 
those factors which are causing other U.S. industries to lose U.S. market shares to 
foreign imports: lower foreign wages, foreign government subsidy programs, a 
strong U.S. dollar, lack of foreign government environmental and regulatory con 
trols.

The tuna industry is presently assessing its options for seeking redress against 
foreign imports of tuna canned in water which are supported by a complex set of 
subsidies and tax incentives provided by certain foreign governments. For example, 
the government of the Republic of the Philippines offers a panoply of special tax 
assistance and incentives in order to attract exporting companies and to assist them 
in penetrating foreign markets, such as the United States. Moreover, plants in the 
Philippines have a natural competitive advantage in producing canned tuna prod 
ucts as a result of the <r extremely low labor costs and far less expensive government 
regulatory costs. This has resulted in a dramatic increase in imports of tuna packed 
in water from the Philippines: 700,000 pounds in 1979 to 27,600,000 pounds in 1982; 
and 3,900,000 pounds in January/February 1982 to 6,000,000 pounds the first two 
months of 1983.

The U.S. tuna industry, through the Tuna Research Foundation, filed a petition, 
dated March 11, 1983, alleging that the Republic of the Philippines does in fact
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grant to its producers, manufacturers, or exporters of canned tuna products, boun 
ties or grants within the meaning of Section 103 of the Tariff Act of 1930, as amend 
ed. The Department of Commerce initiated an investigation on April 11, 1983, with 
a preliminary determination to be made on or before June 6,1983.

The U.S. tuna industry must also compete with government subsidized industries, 
such as is the case in Mexico, where the government has publicly announced its in 
tention to replace the United States as the leading tuna producer in the Eastern 
Tropical Pacific Ocean area. To back this up, the Government of Mexico invested 
large sums of money in the purchase of tuna vessels and the construction of tuna 
processing facilities.

In summary, the United States is the world's largest market for canned tuna 
products. It will remain so because of the dietary preference of U.S. consumers. This 
is evidenced by the fact that canned tuna products represent nearly two-thirds of 
the canned seafood consumption in the United States. Given this fact, the signifi 
cant trade questions for the United States and the domestic tuna industry are the 
effect of canned tuna imports on the established U.S. market, employment in the 
United States and its territories, and the overall United States balance of trade.

THE GENERAL POLICIES OF U.S. TRADE LAWS

The elemental content of our trade policies is contained principally in the Tariff 
Act of 1930, the Trade Act of 1974, and the Trade Agreements Act of 1979. Together 
these statutes provide a blueprint for U.S. involvement in world trade negotiations.

The Congressional Statement of Purpose contained in section 2 of the Trade Act 
of 1974 is broadly drafted and serves as a guideline for U.S. trade efforts. Thi3 provi 
sion states that the purposes of the law are, through trade agreements affording 
mutual benefits to:

(1) Foster the economic growth of and full employment in the United States and 
to strengthen economic relations between the United States and foreign countries 
through open and non-discriminatory world trade;

(2) Harmonize, reduce and eliminate barriers of trade on a basis which assures 
substantially equivalent competitive opportunities for the commerce of the United 
States;

(3) Establish fairness and equity in international trading relations, including 
reform of the general agreement on tariffs and trade;

(4) Provide adequate safeguard procedures to safeguard American industry and 
labor against unfair or injurious import competition, and to assist industries, 
firmfs], workers and communities to adjust to changes in international trade flows;

(5) Open up market opportunities for United States commerce in non-market 
economies; and

(6) Provide fair and reasonable access to products of less developed countries in 
the United States market.

Obviously some of these goals are mutually inconsistent and in any particular sit 
uation they must be weighed and applied in conjunction with all other relevant poli 
cies contained in domestic statutes applicable to the concerned industry.3

It is noteworthy that Section 122 of the Trade Act dealing with authority to limit 
imports in order to correct balance of payment deficits gives the President a man 
date not to proclaim any special or temporary measure in any situation where such 
measures might cause or contribute to the material injury of the domestic fishing 
indutry,4 among others. This provision, we submit, is in recognition of the special 
standing given to the fishing industry in the context of the U.S. trade laws.

U.S. trade policies must be pursued in harmony with the statutory responsibilities 
and policies enunciated by the Congress. A series of statutes has been enacted, be 
ginning with one of the very first passed by the Congress in 1793, aimed at promot 
ing and protecting the domestic fishing industry. Various government programs 
have been put into effect to foster and protect an industry which has long been rec 
ognized by most countries as having a special protected status as a producer of food 
and local employment.

Moreover, viewing our international balance of trade, fish products represent a 
greatly disproportionate share of the trade balance deficit. In 1980 the excess of fish 
product imports over exports represented $2.6 billion, or 11 percent of the trade bal-

3 The Magnuson Fishery Conservation and Management Act (16 U.S.C. § 1801, et seq.) and the 
American Fisheries Promotion Act (Public Law 96-561) are two statutes containing policies 
which call for active Federal government support and encouragement of the U.S. fishing indus 
try.

4 19 U.S.C. §2121.
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ance deficit. This excess increased to $3 billion in 1981, or 15 percent of the total 
trade balance deficit. 8 In 1982, the excess amount is estimated at $3.5 billion. Any 
action which increases dependence on imports of fish products that can be supplied 
domestically is inimical to this nation's general well-being.

Also to be considered are U.S. policies with respect to island possessions which are 
designed to protect the fragile economies presently in place. In recent years, over 50 
percent of the tuna canned in the United States was processed in Puerto Rico or 
American Samoa.8 The importance of tuna processing to these two island govern 
ments was one reason the House Ways and Means Committee accepted an amend 
ment exempting tuna from the duty-free provisions of the Caribbean Basin Econom 
ic Development Act. 7 Puerto Rico depends heavily on the tuna industry for employ 
ment in Ponce and Mayaquez, two important tuna canning cities. In American 
Samoa, not only is the employment opportunity vital, additionally, the tuna indus 
try provides 99 percent of all exports by the government.

Throughout our history, the public policymaking bodies of the United States have 
attempted to resolve the fundamental dilemma between the nation's traditional phi 
losophy of free, open, and competitive trade and the need to protect essential indus 
tries and provide jobs for our citizens. Obviously a world system of relatively free 
trade greatly benefits our nation. On the other hand, as the largest consumer 
market in the world, it would be patently ridiculous for the United States to allow 
itself to serve as an unrestricted market for everyone else's goods and progressively 
eliminate our own. Somehow a balance must be struck.

THE TUNA INDUSTRY EXPERIENCE WITH U.S. TRADE LAW

In 1975 and again in 1980 the Office of the Special Trade Representative conduct 
ed hearings at which testimony and advice was provided by the tuna industry.

The 1975 hearing was held in order to receive testimony on which to base recom 
mendations to the President prior to multinational trade negotiations. After receiv 
ing testimony from the U.S. tuna industry, the Special Trade Representative recom 
mended that existing tariffs on tuna products be retained and not be subjected to 
possible reduction during the planned multilateral trade negotiations.

In 1980, a proceeding was begun by the U.S. Trade Commission and the Trade 
Representative's office in response to a request by the Governments of Malayasia 
and Morocco for elimination of the tuna tariffs under the Generalized System of 
Preferences. The petitions of the Governments of Malayasia and Morocco were 
denied on the basis that the tuna industry was import sensitive. The existence of 
the U.S. policies supporting the economic well-being of U.S. fisheries and insular 
possessions discussed earlier in this paper played a key role in the outcome. While 
the results of the hearings were favorable, the industry had to expend a substantial 
amount of time and funds to present their case to the Special Trade Representa 
tive's Office and to the U.S. Trade Commission.

More recently in 1982, the industry was again required to offer evidence as to why 
it should be granted an exemption from President Reagan's Caribbean Basin Initia 
tive. The tuna industry provided information to member of Congress and to the 
President's advisors demonstrating both the vulnerability of our industry and its 
importance to American Samoa and Puerto Rico. As a result, the House Ways and 
Means Committee accepted a provision exempting canned tuna from the proposed 
duty-free treatment. In the 98th Congress, the Administration has resubmitted its 
Caribbean Basin Initiative (S. 544) bill with a tuna exemption contained therein. We 
strongly support this exemption.

At present the industry is analyzing the availability of trade remedies to cope 
with what we believe are unreasonably low priced imports of canned tuna packed in 
water. As we evaluate the trade remedy laws (such as Section 303 of the Tariff Act 
of 1930, as amended by the Trade Agreements Act of 1979), we find that many of 
the presumptions inherent in the administration of these provisions, the amount 
and quality of proof required, and the general complexity of the special inducements 
and benefits provided by foreign governments all combine to make these remedies 
very difficult, time consuming and expensive to persue. Moreover, we find them lim 
ited in scope because of their focus under the Trade Act.

5 "Fisheries of the United States: 1981"; U.S. Department of Commerce; April 1982.
' Statement of Resident Commissioner of Puerto Rico Baltasar Corrada; 128 Cong. Rec. 10155; 

December 17, 1982. Statement of the Delegate of American Samoa, Fofo I. F. Suhia; 128 Cong. 
Rec. 10145; December 17,1982.

7 Statement of Congressman Douglas K. Berenter; 128 Cong. Rec. 10156-10157; December 17, 
1982.
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In our opinion, these remedies do not adequately take account of other U.S. laws 

and policies which should be relevant to any determination of remedy in the fisher 
ies area. It is difficult for the administrative bodies involved, given the very narrow 
mandate contained in the trade laws, to take a broader view of all the factors that 
should be considered. Consequently, we remain dubious about whether relief will 
come or will come in time to prevent the loss of more of our market to cheaply 
priced imports.

In summary, the United States tuna industry is providing this statement so the 
Subcommittee on Trade will be more familiar with trade implications that affect the 
tuna industry. It must be kept in mind that, while tunas come from the world 
oceans and while the market for tuna products is worldwide, the U.S. market is the 
critical trade arena for the canned product which has become a staple of the U.S. 
consumer.

Our initial feeling is that U.S. trade laws and policies do not adequately protect 
us against foreign governments which subsidize their tuna industries with unmat- 
chable financial aids and which require substantially lower labor and regulatory 
costs. We are not convinced that the American consumer will be better served by 
foreign subsidized products which drive domestic industries out of business.

The overall value of the tuna industry to the United States in terms of providing 
employment, vessel construction, financial stability to insular possessions, and other 
economic benefits, makes a strong case for developing trade policies which protect 
our industry from unfair competition. We recommend that the Subcommittee con 
sider legislative changes that would:

Ensure that all relevant U.S. policies, such as those relevant to support of the 
U.S. fishing industry, be taken into account in determining trade relief to U.S. in 
dustry.

Provide a method for protecting those industries which are competitive and are 
largely responsible for creating a particular market from import penetration assist 
ed by foreign governments.

Reduce the cost and complexity of the trade remedy procedures.
Allow for quicker relief where injury is occurring while the remedy process is un 

derway.
Create a presumption that protection is needed on the showing of certain mini 

mum criteria by a domestic industry.
We urge the Committee to take the views of our industry into account in evaluat 

ing the adequacy of U.S. trade remedy laws as they are presently written.

APPENDIX I.-IMPORTS OF TUNA IN BRINE, 1980-82

Percent share
„,,. Thousands of oftoialUS. 
Teal pounds supprv ol

canned tuna

1980......................................... .... ........ .......... ......... .. ........ ... .. ............ .... 63.107 9.5
1981. .............................................. .... ........ ............................ ................................. . 70,583 9.9
1982................................... . ..... ............................................ .......... ...................... 87,366 .....................

STATEMENT OF THE ANTI-FRICTION BRAKING MANUFACTURERS ASSOCIATION
The Anti-Friction Bearing Manufacturers Association ("AFBMA") is an associ 

ation of 42 companies which manufacture ball bearings, roller bearings, balls and 
rollers in the United States. Some are large manufacturers of a full line of bearing 
products; others are specialized companies which concentrate on limited lines. To 
gether, AFBMA members manufacture more than 75 percent of all U.S.-produced 
ball and roller bearings, an estimated $2.8 billion in 1982. A list of AFBMA mem 
bership is attached to this Statement.

Bearings are fundamental components in all machinery comprising rotary parts, 
and serve to reduce friction and conserve energy. Without bearings there would be 
no machine tools, no rolling mills, no transportation, no elevators, no farm equip 
ment, no printing presses Most importantly to the United States, without bearings 
there would be no weapon systems, no radar, no aircraft. Thus, the U.S. bearing 
industry is critical to maintaining the national defense of the United States.
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Imports are a major problem for the United States bearing industry, a problem 

which has been steadily worsening over the past decade. Notwithstanding the criti 
cal importance of the U.S. bearing industry, there has been a pattern of increased 
import penetration and a resulting deterioration of the U.S. industry's aoility to 
stand ready to respond to the demands of our defense industries as well as the per 
vasive needs of other U.S. industries for bearings.

According to figures published by the Department of Commerce, the volume of 
ball bearings imported rose from 130 million in 1977 to 175 million units in 1982, 
despite a net decline in U.S. apparent consumption during that period. The negative 
impact on the U.S. industry appears to be accelerating. The volume of U.S. ball and 
roller bearings shipped in 1982 declined 18.8 percent from 1981. Employment fell 
17.4 percent over the same period and capacity utilization fell from 70 percent to 65 
percent. By 1982, imported ball bearings accounted for 56 percent of U.S. consump 
tion and have increased their share of the U.S. market, on a unit basis, every year 
for the last eight years.

That increased import market share is a reflection primarily of the importers' 
marketing strategies to concentrate on supplying high-volume standardized bear 
ings. In many cases, their concentration on these markets has forced U.S. producers 
to retreat from production of these high-volume items. For example, a size 203 ball 
bearing is the single most important size high-volume standard bearing, incorporat 
ed into many products, such as automobile alternators and small electric motors. In 
1973, at least nine U.S. producers were offering the 203 bearing. By 1980, only one 
automated line in the United States still produced it. Imports have virtually 
usurped the market. This single example is only part of a growing threat to the 
health of the U.S. bearing industry.

Domestic producers have had to respond to this importer strategy by increasingly 
concentrating their effort on lower-volume, more technically sophisticated bearings, 
which cost more to develop and more to produce and, not incidentally, are often 
those which are most important to U.S. defense industries. The U.S. bearing indus 
try must be assured of sufficient capital to continue to develop these more technical 
ly sophisticated bearings, and yet it has been deprived of significant sources of 
income by the attack of imports on its broader-based high-volume markets.

The U.S. bearing industry has taken advantage of existing trade relief laws to the 
extent practicable. They have monitored import levels and conducted yearly surveys 
of the condition of their industry to assess the possibility of availing themselves of 
the existing import relief laws. When that has been possible, they have taken action 
under the trade relief laws; the results have been of limited benefit to the U.S. in 
dustry. In 1973, the (then) Tariff Commission recommended, and the President im 
posed, temporary increased duties on certain ball bearings and parts under the 
Escape Clause. During the increased duty period, importers simply shifted their 
marketing strategies and made significant inroads in other bearings classifications 
not covered by the increased duties. And since the increased duties expired in 1978, 
importers from a growing list of countries have intensified their assault on the 
whole U.S. bearing industry.

In 1974, tapered roller bearings manufacturers filed an antidumping case involv 
ing certain tapered roller bearings imported from Japan. That case was won and 
dumping margins of as high as 28 percent were found but, as far as we can deter 
mine, not one cent of dumping duties was ever collected. The U.S. tapered roller 
bearing manufacturers continue to be hard-pressed by imported bearings. In Janu 
ary 1983, another antidumping petition was filed covering other types of tapered 
roller bearings being imported from Japan, Italy and the Federal Republic of Ger 
many.

The AFBMA had also been active in opposing repeated Petitions to the Office of 
the United States Trade Representative to include bearing products on the eligible 
article list for the Generalized System of Preferences. The U.S. bearing industry has 
successfully demonstrated on numerous occasions that the bearing industry is an 
"import sensitive" industry, which industry, which should not be subject to an ava 
lanche of duty-free bearings from developing countries.

But while AFBMA has conscientiously sought what aid is available under the ex 
isting trade relief laws, it has not brought trade relief cases on broader classes of 
bearings because of the standards for relief under those laws, the cumbersome and 
time-consuming procedures, the inordinate expense of filing and prosecuting a trade 
•relief case, ana their belief that even meritorious trade relief cases are often lost 
through inadequacies in the existing laws. The AFBMA urges both statutory and 
regulatory revisions of the trade relief laws and improvements in the administra 
tion of those laws to make them a more effective means of dealing with unfair trade 
practices by importers of foreign-produced bearings.
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First, the AFBMA recommends that there be improvements in Section 232 of the 

Trade Expansion Act of 1962, 19 U.S.C. § 1862. Specifically, the AFBMA believes 
that the Congress should develop a list of essential industries or classes of essential 
industries which, as a result of national policy, prima facie, are deemed to be criti 
cal to the national defense. We believe that the bearing industry would, without 
question, be one of those industries so identified. Development of such a list would 
be in the interest of the United States defense effort, would simplify Section 232 
investigative procedures and would reduce the burden on the domestic industry 
seeking relief under Section 232. Moreover, the Association believes that Section 232 
ought to be amended to guarantee interested parties an opportunity to prov' 'e in 
formation and comments, and to require a public hearing at which cross-examina 
tion would be permitted.

The AFBMA also supports the proposed amendments to Section 301 of the Trade 
Act of 1974, as amended by the Trade Act of 1974, as amended by the Trade Agree 
ments Act of 1979, contained in Section 4 of S. 144, which would strengthen that 
law and increase Congressional oversight. The Association believes that the in 
creased authority granted to the President under that bill would substantially im 
prove this Government's ability to deal with unjustifiable, unreasonable or unneces 
sary burdens or restrictions on United States international commerce and would 
make Section 301 a more effective tool by which the Government could deal with 
such practices.

Moreover, the AFBMA is particularly supportive of those provisions of S. 144 
which provide for greater oversight of import practices and for "self-initiation" of 
Section 301 actions. Indeed, the Association believes that more extensive use of self- 
initiation authority, both under 301 and the other trade relief laws, would substan 
tially reduce the burden on U.S. industries seeking remedies from unfair trade prac 
tices. As is no doubt well known to this Committee, the filing and prosecution of a 
Petition before the International Trade Commission or the United States Trade Rep 
resentative—be it a Section 201 investigation, an antidumping or countervailing 
duty complaint, or a Section 301 investigation—is extremely expensive, indeed, is 
beyond the means of some smaller industries which are most in need of trade relief. 
For them, the only reasonable possibility they have of obtaining deserved trade 
relief would be for the Government itself to initiate and pursue investigations of 
unfair trade practices.

Thus, in those circumstances when the Government does initiate a trade relief in 
vestigation—an event which has occurred very rarely—that agency which requests 
initiation of the case should be more involved in support of that case before the in 
vestigative agency or agencies. Under current practice, although the Department of 
Commerce or the United States Trade Representative or the President may initiate 
a trade relief investigation, they do not pursue the case or present substantive evi 
dence before the investigating agency. Notwithstanding the self-initiation process, 
the cost burdens are shifted to the domestic industry to pursue cases which the Gov 
ernment initiates. Thus, in the long run, self-initiation does not substantially reduce 
the costs or burdens upon a domestic industry. The AFBMA urges this committee to 
consider recommendations to increase the use of the self-initiation procedures avail 
able in the existing trade relief laws and to urge the Government agencies who do 
recommend initiation of trade relief cases to aid in presenting those cases before the 
investigating agencies.

Further, the Association recommends amendment of Section 232 to provide that if 
the Department of Commerce should determine that there exists excessive im 
ports" . . . "in such quantities or under such circumstances as to threaten or impair 
the national security," the Department should recommend to the President specific 
relief which would eliminate that threat. Should the President refuse to impose 
relief or determine to impose relief different from that recommended by the Depart 
ment of Commerce, he should be required to communicate his reasons to Congress, 
which should have an opportunity, as it does under Section 201 of the Trade Act of 
1974, to disapprove of the Presidential action and require the imposition of the 
relief recommended by the Department of Commerce.

Finally, the AFBMA recommends amendment of the antidumping law to make it 
a more credible deterrent to importers engaged in less-than-fair-value sales of im 
ported products in the United States. As currently administered, importers, under 
most circumstances, do not pay any dumping duties on less-than-fair-value sales, no 
matter how knowingly made, until the Commerce Department enters its prelimi 
nary dumping determination and suspends liquidation i.e., the law is fundamentally 
prospective in application. Although the law does provide for the possibility of retro 
active dumping duties to be imposed in "critical circumstances" for a period of 90 
days prior to suspension of liquidation, to the best of our knowledge, retroactive
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duties have not been imposed. Thus, an importer which is knowingly engaged in 
dumping practices which are ultimately found to materially injure a domestic indus 
try, avoids any penalty from longstanding dumping activities. Under this system, an 
importer is, in effect, encouraged to engage in less-than-fair-value sales until he is 
caught. The AFBMA believes this system does not in any way discourage less-than- 
fair-value sales in the U.S. market.

Therefore, AFBMA urges that the retroactivity provision of the antidumping law 
be extended to provide for mandatory retroactive imposition of antidumping duties 
for one year prior to an affirmative preliminary Department of Commerce less-than- 
fair-value determination. Moreover, AFBMA urges that retroactive dumping duties 
ought to be imposed in all cases and not merely those in which "Critical circum 
stances" have been found by the Department of Commerce. The threat of assured 
imposition of dumping duties are margins that existed prior to the filing of the case 
should provide a more creditable deterrent to less-than-fair-value sales.

AFBMA MEMBER COMPANIES, MARCH 1983
The Abbott Ball Company, Railroad Place, West Hartford, CT 06110.
Accurate Bushing Company, A Subsidiary of Ex-Cell-O Corp., 443 North Avenue, 

Garwood, NJ 07027.
Aetna Bearing Company, a Katy Industries subsidiary, 4600 W. Schubert Avenue, 

Chicago, IL 60639.
American Koyo Bearing Mfg. Corp., Div. of Koyo Corporation of USA, Orange- 

burg, SC, 29115.
American Roller Bearing Company, 150 Gamma Drive, Pittsburgh, PA 15238.
The Barden Corporation, 200 Park Avenue, Danbury, CT 06810.
Brenco, Incorporated, P.O. Box 389, Petersburg, VA 23804.
C & S Ball Bearing Machinery Corp., 956 Old Colony Road, Meriden, CT 06450.
Emmco Development Corporation, 43 Belmont Drive, Somerset, NJ 08873.
Fafnir Bearing, Division of Textron, Inc., P.O. Box 1325, New Britain, CT 06050.
Fag Bearing Corporation, 118 Hamilton Avenue, Stamford, CT 06904.
Federal-Mogul Corporation, P.O. Box 1966, Detroit, MI 48235.
Frantz Manufacturing Company, Steel Ball Division, West Lincolnway, Sterling, 

IL 61081.
The Freeway Corporation, 9301 Alien Drive, Cleveland, OH 44125.
General Bearing Corporation, High Street, West Nyack, NY 10994.
Hartford Ball Company, Div. of Virginia Indus., Inc., 951 West Street, Rocky Hill, 

CT 06067.
Heim Division, Incom International, Inc., P.O. Box 430, Fairfield, CT 06430.
Hoover-NSK Bearing Company, P.O. Box 1507, Ann Arbor, MI 48106.
Hoover Universal, Inj., P.O. Box 113, Saline, MI 48176.
INA Bearing Company, Inc., 3399 Progress Drive, Bensalem, PA 19020.
Industrial Tectonics, Inc., A subs, of A. Johnson & Co., Inc., P.O. Box 1128, Ann 

Arbor, MI 48106.
Kaydon Corporation, 2860 McCracken Street, Muskegon, MI 49443.
Kendale Industries, Inc., 7600 Hub Parkway, Valley View, OH 44125.
Keystone Engineering Co., 1444 South San Pedro Street, Los Angeles, CA 90015.
L & S Bearing Company, P.O. Box 754, Oklahoma City, OK 73101.
Lydall, IncVSuperior Ball, 100 Wellington Street, Hartford, CT 06106.
McGill Manufacturing Co., Inc., 909 N. Lafayette Street, Valparaiso, IN 46383.
Morse Industrial Corporation, Subs, of Emerson Electric Co., 620 S. Aurora Street, 

Ithaca, NY 14850.
MPB Corporation, subs, of Wheelabrator-Frye, Precision Park, Kenne, NH 03431.
National Bearings Company, P.O. Box 4726, Lancaster, PA 17604.
New Hampshire Ball Bearing, Inc., Route 202, Peterborough, NH 03458.
NMB Corporation, 9730 Independence Ave., Chatsworth, CA 91311.
NN Ball & Roller, Inc., 800 Tennessee Rd., Erwin, TN 37650.
NTN Bearing Corp. of America, NTN Elgin Corporation, 1500 Holmes Road, 

Elgin, IL 60120.
PT Components, Inc., Link-Belt Bearing Division, P.O. Box 85, Indianapolis, IN 

46206.
Rexnord, Inc., Mechanical Power Division, 4701 W. Greenfield Ave., Milwaukee, 

WI 53214.
Rollway Bearing Division, Lipe-Rollway Corporation, Box 4827, Syracuse, NY 

13221
SKF Industries, Inc., 1100 First Ave., King of Prussia, PA 19406.
Thomson Industries, Inc., Manhasset, NY 11030.
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The Timken Company, 1835 Dueber Avenue, S.W., Canton, OH 44706. 
The Torrington Company, subs, of Ingersoll-Rand Co., P.O. Box 1008, Torrington, 

CT 06790. 
TRW Bearings Division, TRW, Inc., 402 Chandler Street, Jamestown, NY 14701.

STATEMENT OF SAMUEL B. Coco, JR., SENIOR VICE PRESIDENT, CABOT CORP.

COUNTERVAILING DUTIES ON MEXICAN PETROCHEMICALS PRODUCED FROM SUBSIDIZED
PETROLEUM FEEDSTOCKS

My name is Samuel B. Coco, Jr. I am from Cottonport, Louisiana. I am Senior 
Vice-President of Cabot Corporation and responsible, among other things, for 
Cabot's Carbon Black operations.

Cabot has made Carbon Black in the U.S. for one hundred years and is the largest 
producer of Carbon Black in the U.S. and in the world. Carbon Black is a basic pet 
rochemical and serves as a reinforcing agent and is an essential component of 
rubber for vehicle tires and other rubber products. Although Carbon Black technol 
ogy was developed in the U.S. and is still most advanced here, U.S. Carbon Black 
producers are now threatened by imports of Carbon Black from Mexico.

Present U.S. trade law, specifically 19 U.S.C. Sections 1303(aXD and 1677(5), com 
pels the Department of Commerce, through the International Trade Administration 
(ITA), to levy a countervailing duty against the imports of specified goods from a 
country to the extent such goods benefit from subsidy given by the government of 
that country.

Cabot Corporation, on behalf of the U.S. Carbon Black industry, has filed a Peti 
tion with the ITA which requests a countervailing duty against Carbon Black im 
ported into the U.S. from Mexico. No injury need be shown since Mexico is not sig 
natory to GATT or a bilateral trade agreement with the U.S.

A Preliminary Determination was issued by the ITA in that investigation on 
April 8, 1983 That Preliminary Determination countervailed against very minor 
subsidies alleged by Petitioner but said, with regards to the principal contention of 
Petitioner, "The existence of a price differential between export and domestic sales 
of petroleum feedstock and natural gas, however, does not in and of itself confer a 
bounty or grant on carbon black producers within Mexico." That position is similar 
to that of the Preliminary Determination in the investigation of Anhydrous and 
Aqua Ammonia from Mexico.

To place the issue in perspective, about 70 percent of the cost of production of 
Carbon Black is directly attributable to the cost of petroleum and natural gas feed 
stocks. Eighty-six percent of that amount, or almost 60 percent of total costs, is at 
tributable to Carbon Black Feedstock, a residual oil with no commercial value 
except as feedstock for Carbon Black production or for blending with No. 6 Fuel Oil. 
The remaining 14 percent, or 10 percent of the total cost of Carbon Black produc 
tion, is due to the purchase of natural gas.

There are two Mexican Carbon Black producers. One is 10 percent owned by a 
Mexican Government-owned financial institution, the other is 60 percent owned by 
the Mexican Government-owned petroleum monopoly, Pemex. Pemex is the exclu 
sive vendor of Carbon Black Feedstock, natural gas and other petroleum products in 
Mexico.

The Government of Mexico, through Pemex, sets the prices for petroleum prod 
ucts in Mexico in accordance with economic and social policies and with little 
regard for maximizing the short- or long-term profits of Pemex. In the Industrial 
Development Plan, 1979-1982, issued by the Subsecretaria de Patrimonip y Fomento 
Industrial of Mexico In 1979, at page 30 (unofficial translation), Mexico declared, 
"This plan is complemented by an explicit policy of maintaining internal prices of 
energy sources for industrial use below that of the international market.* * * In 
contrast to other forms of protection which tend to make such costs more expensive 
and access to external markets more difficult, this mechanism constitutes a direct 
incentive to exports."

Carbon Black Feedstock is sold to Mexican Carbon Black producers for less than 
$2 a barrel, according to the Government of Mexico. U.S. Carbon Black producers 
must pay approximately $25 a barrel for Carbon Black Feedstock in world markets. 
Natural gas is similarly sold in Mexico at a price far below that currently available 
to U.S. Carbon Black producers in the U.S.

U.S. trade law defines "subsidy" as a bounty or grant which, inter alia, is the pro 
vision of goods or services at preferential rates or the assumption of any cost or ex 
penses of manufacture, production or distribution of an exported product provided



1195
by government action to a specific enterprise or ir.dustry, or group of enterprises or 
industries.

It is the position of the ITA that petroleum and natural gas products in Mexico, 
although prices far below their export value, are not so priced for a specific enter 
prise or industry, or group of enterprises of industries, and such pricing is thus not 
a countervailable subsidy under U.S. trade law.

This position is unjustifiable generally and in the specific case of Carbon Black.
If a country makes money contributions, pursuant to a national policy, directly to 

one of its industries, there is no question that such act would constitute a counter 
vailable subsidy under U.S. trade law. By renouncing export sales of petroleum 
products at high prices in favor of low-priced domestic sales of those same products 
to its industries, the same effect is achieved. The ITA seems to believe that such 
transfer of raw material value from government to industry is not countervailable.

In the case of Carbon Black, it should be borne in mind that there are only two 
Mexican direct purchasers of Carbon Black Feedstock. Hence, any low price for this 
product is directly and exclusively to the benefit of this industry alone.

Pemex has not been willing to sell Carbon Black Feedstock to foreign purchasers. 
Certainly Carbon Black Freedstock has never been, and is not now, available to for 
eign purchasers at domestic Mexican prices, even if the foreign purchaser is willing 
to pay the export tax on that product so it can be shipped abroad.

Generally, Mexico has priced consumer petroleum products relatively higher than 
industrial petroleum products so as to suppress consumer demand and induce indus 
trial use. For example, the relative price of gasoline to No. 6 Fuel Oil in the U.S. is 
2 to 1. In Mexico, it is 17 to 1. This is a selective subsidy to a group of industries, 
e.g. those using petrochemical feedstocks or requiring heavy energy use in produc 
tion.

It should be noted that the U.S. has sought to maintain low domestic petroleum 
and natural gas prices from time to time by controlling the price of oil and natural 
gas. Mexico simply has its government-owned petroleum monopoly charge low 
prices. Both practices have resulted at times in below world-market prices for petro 
leum products, and incriticism from trading partners. These practices are, nonethe 
less, readily distinguishable.

Price controls do not constitute a subsidy. The buyer of a raw material subject to 
local price controls has an enhanced profit potential if it can sell its product at 
world prices. In essence, this profit potential nas been transferred from one private 
party (the supplier) to another private party (the buyer) as the more or less inciden 
tal by-product of national policy.

Preferential pricing by government oil monopolies does constitute a subsidy be 
cause the government is the raw material supplier as well as the national policy 
maker. It possesses the export profit potential which it transfers to the local produc 
er.

The transfer of value from a government to a private producer is a subsidy. The 
reallocation of value among private buyers and sellers is not.

A national oil monopoly which so subsidizes local industry can avoid creating a 
countervailable subsidy by:

(1) Selling the raw material to all comers, whether domestic or foreign, at the sub 
sidized price, as happens automatically under a price control mechanism;

(2) Charging each local producer world prices for that fraction of its raw material 
used to produce goods for export, as is done in Colombia and other countries, thus 
avoiding exporting the subsidy.

Mexico's failure to implement either of the above practices confirms Mexico's own 
statement that it intends its seiccdy to have a direct effect on exports.

The U.S. trade laws, as interpreted by the ITA, permit foreign governments, 
through their state petroleum monopolies, to subsidize their petrochemical and 
high-energy component products for export to the U.S. without being subject to a 
countervailing duty. The U.S. petrochemical industry cannot overcome this unfair 
competitive advantage through any conceivable efficiencies or technological ad 
vances. The U.S. petrochemical industry, including the Carbon Black industry, now 
stands beleagured by subsidized imported products, as the attached report of the In 
ternational Trade Commission demonstrates.

The Government of Mexico refers to its practices as a direct incentive to exports. 
Those practices are indistinguishable from direct subsidies in their consequences. 
Only the ITA refuses to deem these practices subsidies.

If the ITA has erroneously interpreted the U.S. trade laws, it should be so advised 
and its practices should be brought in line with the law. If it has not, these trade 
laws should be modified to correct this inconsistency, to preserve fair competition 
and to provide equitable treatment to the critical U.S. petrochemical industry.
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Thank you for the opportunity of presenting my views to your committee. I look 

forward to your review of, and remedial action concerning, a condition that is intol 
erable, unfair and contrary to the interests of the United States and its people.

STATEMENT OF MICHAEL HALL, RANU BASU, AND JERRY SIMONELLI, COUNSELS TO THE 
FAIR TRADE SUBCOMMITTEE OF THE INTERNATIONAL TRADE COMMITTEE, CAST 
METALS FEDERATION
This statement is submitted by counsel, on behalf of the Fair Trade Subcommittee 

of the International Trade Committee of CMF (Cast Metals Federation). The domes 
tic foundry industry has been severe ly impacted by subsidized and dumped imports 
during recent years. The ability of the industry to counter these and other unfair 
trade practices is impaired by several weaknesses in current statutes dealing with 
these practices. The competitive position of domestic manufacturers is further weak 
ened by the ineffectiveness of the Customs Bureau's enforcement of laws and regu 
lations dealing with importation and marking of imported goods. The procedures 
connected with import relief actions such as anti-dumping and countervailing duty 
actions, section 201 actions and section 406 actions are additional sources of weak 
ness in the existing trade law. Detailed comments with regard to these problems 
follow.

(1) Imports from non-market economy countries: Imports of castings from non- 
market economy countries, especially the People's Republic of China (PRO, have in 
creased rapidly in the last year, and pose a great threat to the domestic industry. 
These products are priced at levels which cannot reflect the true cost of production 
of such castings. Economists report that even by internal PRC pricing standards, 
China sells export products at a loss. The PRC is able to do this because of the cen 
trally controlled economy, selecting products which will be paid for export at a loss 
in order to further political, economic, and financial goals of the country.

During the last several years, there have been efforts to weaken the statutory pro 
tection given in cases involving dumping of products by non-market economy coun 
tries. These efforts have been directed at weakening the test for sales at "less than 
fair value". Such a weakening would do a great disservice to American industry. If 
anything, the statutory test should be strengthened to allow a more accurate deter 
mination of the cost of production in the exporting country, taking into account true 
costs of labor, materials, facilities, etc., as well as actual currency exchange value 
rather than controlled exchange rates. In this connection, the procedure for choos 
ing a "surrogate" non-state controlled economy country in order to determine for 
eign market values of imports from non-market economy (NME) countries should be 
strengthened.

2. Relief for manufacturers of components: A serious difficulty for domestic indus 
try is the importation of completed products for which U.S. manufacturers are sup 
pliers of components. Even though these completed products may be dumped or sub 
sidized, thereby injuring the producers of components, under current law manufac 
turers of components have no access to the unfair trade remedies. Legislative 
changes are essential to provide access to these remedies for all domestic industries 
affected by unfair imports.

3. Distortion of currency exchange rates: Lack of currency parity provides foreign 
suppliers with substantial price advantages; current estimates are that the artifi 
cially low valuation of the yen provides Japan with a price advantage of more than 
30 percent and the European countries enjoy a 20-25 percent price advantage due to 
their undervalued currencies. Current trade remedy law provides little relief from 
these pricing disparities, which tend to distort all trade as well as negating produc 
tivity increases by domestic industry. Methods must be provided for domestic manu 
facturers to secure relief from unfairly priced imports resulting from distortions of 
currency exchange rates.

4. Implementation of various unfair trade remedies by U.S. government agencies: 
The prompt and proper implementation of the various remedies against unfair 
trade practices provid?d for by the existing U.S. trade laws is essential for maintain 
ing the competitiveness of domestic manufacturers in the arena of international 
trade. However, specific aspects of these trade remedy laws require immediate at 
tention. For example, during the conduct of countervailing and antidumping duty 
action there should be more opportunity provided to the petitioners and their coun 
sel to irticij-dte in the process of verification of the data provided by foreign gov- 
ernmei i. In connection with Actions under sections 201, 337, and 406, executive 
branch Jscretion to alter ITC recommendations should be strictly limited and alto 
gether eliminated in the case of unanimous ITC decision. This would clearly be in
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keeping with the intent demonstrated throughout the legislative histories of the 
Trade Act of 1974 and the Trade Agreements Act of 1979. In particular, section 406, 
which was put in the Trade Act of 1974 to meet the difficulties involved in calculat 
ing dumping margins when dealing with socialist country exporters, has been ren 
dered virtually ineffective by the presidential override mechanism.

5. Enforcement of import-related laws and regulations by U.S. Customs: There are 
several import-related matters which fall within the scope of U.S. Customs authori 
ty, such as enforcement of country of origin marking requirements for imported 
goods, supervision of special duty exemptions and preferences, as well as various 
types of import restrictions and the implementation of statutorily imposed penalties 
&nd other enforcement provisiors. In almost all these areas there is a need for both 
better guidelines and speed in the processing of petitions and cases. For example, 
for the domestic manufacturer facing the problem of unfairly imported products 
such as improperly marked or even unmarked imports, the problem is enhanced by 
the difficulties involved in the gathering and presentation of supporting evidence, as 
well as by delays and lack of response of Customs. These and various other difficul 
ties inherent in the process of dealing with unfair trade practices demand prompt 
relief which is very rarely forthcoming.

6. Downstream dumping: TV>wnstream dumping or dumping at a remote stage of 
manufacture and/or exportation is a very real problem facing U.S. manufacturers. 
However, while sales of foreign imports at less than fair value (LTFV) are covered 
by existing trade remedy laws, downstream dumping falls outside the scope of such 
legal remedies. In fact, downstream dumping can be utilized to evade an existing 
antidumping duty order. This major loophole in the system of protecting domestic 
manufacturers from unfair trade practices should be closed in order to ensure fair 
trade.

STATEMENT OF MARK ROY SANDSTROM, ESQ., COUNSEL, ON BEHALF OF THE COMMITTEE
ON PIPE AND TUBE IMPORTS

COMMENTS ON TRADE REMEDY LAWS
Mr. Chairman and Members of the House Ways and Means Subcommitxee on 

Trade. I am grateful for this opportunity to present testimony on behalf of the Com 
mittee on Pipe and Tube Imports (CPTI) concerning the trade remedy laws in gener 
al and their effect on the U.S. steel pipe and tube producers in particular. The Com 
mittee on Pipe and Tube Imports is an association of nine major domestic pipe and 
tube manufacturers, located throughout the United States. There are 125 manufac 
turers of welded pipe and tubing in the United States. Generally speaking, these 
firms are highly efficient, profitable operations which are being seriously injured by 
our government's inability or unwillingness to enforce U.S. trade laws and interna 
tional agreements.

In our present economic scenario, where demand for CPTI's products is low and 
there is an excess capacity of steel due to worldwide recession, the pipe and tube 
industry is particularly threatened by unfair trading practices. Foreign producers 
are able to sell to their regular customers in their home market at high protected 
prices, but demand will not be high enough at home to keep their inventories turn 
ing over. The foreign producer's production capacity is so large—well in excess of 
the needs of their domestic markets—that a large portion of their production is des 
tined for export markets, primarily the United States. They prefer to turnover 
excess inventory at prices below the actual cost or production rather than pay the 
economic costs as well as the social cost of unemployment associated with excess 
capacity and high inventories.

It is a common faci, acknowledged by all, that U.S. markets are more open to for 
eign sellers than vice versa. Naturally, when price discrimination or dumping does 
occur in the international marketplace, it is more likely to happen in this country 
because there is more opportunity for foreign producers to dump in an open market 
environment. Additionally, even though dumping is unlawful in the United States, 
the federal government does not vigorously prosecute foreign companies that engage 
in price discrimination. Those that are caught are not penalized. It is a low-risk 
proposition for our trading partners.

CPTI believes that the U.S. government must prosecute foreign companies that 
engage in price discrimination as vigorously as U.S. companies are prosecuted under 
the antitrust statutes. The U.S. government has no qualms about self-initiating and 
enforcing antitrust proceedings against U.S. companies employing unfair pricing 
practices, but the government will not undertake the same initiative when a foreign
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company manipulates prices. Even though the law presently allows the government 
to commence investigations and to prosecute violations including dumping and 
countervailing duties, the agencies charged with that responsibility (the Commerce 
Department and the International Trade Commission) have seldom initiated cases 
on their own. The burden of initiation is placed on private domestic companies. 
CPTI believes that the government has the responsibility not only to enact laws but 
to enforce them as well.

Under the U.S. government's current method of enforcing the trade remedy laws, 
it is not enough for an American firm to write a letter to the Commerce Depart 
ment indicating the firm's reasons for suspecting violations under -he trade laws In 
order to obtain any kind of relief from unfair trading practices, .he firm must con 
duct investigations and assemble evidence itself before the government will conduct 
their investigations. As any domestic manufacturer can atu t, bringing a trade 
relief action under the current laws is a very costly proposition. It is not within the 
means of most small and medium sized manufacturers.

In order for the pipe and tube industry to obtain equal representation under U.S. 
trade laws, the industry must assemble a coalition of firms that normally compete 
against one another. With inadequate staff resources and inadequate budgets to 
devote to costly legal representation, we can find no other way to obtain relief from 
injurious, unlawful trade practices. The only other option remaining for U.S. pipe 
and tube manufacturers is to 'decide to do nothing—allowing unfairly traded prod 
ucts to further erode our markets and profits and face eventual bankruptcy.

CPTI does not believe that our trade laws were meant to discriminate against the 
small, yet highly efficient and profitable firms in the United States which are vul 
nerable to dumping and foreign subsidization. Again, the U.S. government must ex 
ercise the authority granted under the trade laws to self-initiate investigations and 
to vigorously prosecute suspected offenders.

CPTI strongly supports and urges the Committee to consider a legislated Trigger 
Price Mechanism (TPM) program to protect the small U.S. manufacturers who 
cannot afford equal representation under the U.S. laws. In fact, the Commerce De 
partment did resume the TPM program last year to monitor imports of stainless 
steel round wire and nails. We firmly believe that the same treatment is justified 
for welded carbon steel tubular products.

Although there were a number of valid criticisms of the TPM program as it was 
administered by the Treasury and Commerce Departments, the fact is that the TPM 
program worked very well for steel pipe and lube producers because it kept prices 
at reasonable levels and market share remained fairly constant. When the TPM was 
suspended in January, 1982 in response to major antidumping and countervailing 
duty petitions failed by large integrated U.S. producers of welded tubular products 
did not participate in those cases, and none of those cases related to tubular goods 
of any kind. However, the trigger prices for our products were also abandoned by 
the government. Since that time, our industry has experienced a sharp decline in 
prices from foreign competitors, to levels well below the last trigger prices, and a 
simultaneous surge in the level of import penetration. These phenomena coincide 
with a dramatic decline in domestic consumption due to current economic condi 
tions. The results have been disastrous for pipe and tube producers in this country.

Another aspect of the trade remedy laws that must be addressed by the Commit 
tee is concerning the form of relief currently authorized under existing statutes. 
Firstly, the relief does not distinguish between U.S. competitors, meaning that even 
though one company invests a great deal of resources into bringing an antidumping 
or countervailing duty petition, all competitors in the same industry are relieved of 
the injurious foreign trade practice. The law would be more equitable by providing 
for expenses in successful cases to at least cover the cost of legal fees incurred. This 
penalty could be collected as a surcharge on the dumping duty.

Secondly, the relief is only prospective. Because the foreign firm is not required to 
compensate domestic companies for injury suffered for the past violation and no 
penalties are assessed, the foreign firm is only required to cease the unlawful trad 
ing practice and the case is settled. This practice is unfair to the domestic producer 
and is not an adequate deterrent to persistent violators.

Under Section 704 of the Trade Agreements Act of 1979, the CXngress gave the 
Commerce Department discretionary powers to negotiate suspension agreements 
with foreign companies and foreign governments. The purpose of this section was to 
insure that the unfair trade practices would be halted in a more cost-effective 
manner than through collection of countervailing duties by the Customs Service and 
annual administative reviews by the Department. The Report of the House Ways 
and Means Committee on the Act stated, "The authority to suspend investigations 
pursuant to the Section is discretionary and subject to the overriding requirement
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that suspension is in the public interest." (House Report 96-317), p. 55). CPTI be 
lieves that the failure of Commerce to provide for the monitoring of prices in con 
nection with suspension agreements defies the intent of Congress to insure that for 
eign exporters will not violate the unfair trade laws of the United States and does 
not meet the statutory requirement of the Act.

It is clear that the intention of the countervailing duty laws is to insure that the 
prices of imported products represent the fair market production costs of those 
goods. Production subsidies or export subsidies granted to a foreign manufacturer 
allow that manufacturer to dispose of its goods at prices which do not represent true 
production costs. Prior to 1979, if such subsidies were found, countervailing duties 
were imposed to obviate the harm such subsidies would have on domestic producers. 
The same goal of making the imported good reflect its cost of production is sought 
to be achieved more efficiently and effectively under the Act. Therefore, the renun 
ciation of subsidies under suspension agreements should have an effect on the pric 
ing of the products in the marketplace.

In short, it is incumbent upon the Commerce Department to monitor pricing in 
formation after the suspension of a countervailing duty investigation. A provision 
can be added to suspension agreements stating that Commerce will monitor prices. 
If the foreign producers do not raise the price of the transported products by an 
amount equivalent to the subsidies found to exist, the Department must either rule 
that the suspension agreement has been violated or self-initiate a dumping investi 
gation. Only in this way will Commerce be able to properly exercise the authority 
vested in it by Congress and to conform to the Congressional mandate entering into 
suspension agreements only when the agreement is in the public interest.

The thirl point regarding the issue of relief is considering that only prospective 
relief is granted, the process takes too long. While cases are pending, the violations 
may increase substantially. The investigations must be concluded much faster, pro 
viding more certain remedy.

The last problem I would like to address has been labeled "downstream dump 
ing." This phenomenon occurs when the U.S. government, responding to cases filed 
under the U.S. trade laws, stops the dumping of certain raw materials in the U.S. 
market. The foreign company simply turns around and converts the raw materials 
into the next level of product and dumps it in the domestic market. What occurs is 
that one segment of an industry is relieved of the injurious trading practice at the 
expense of another segment of the industry which becomes an immediate victim.

This problem exists, as an example, between raw steel and pipe and tube prod 
ucts. When raw steel is dumped in the U.S. market, independent pipe and tube pro 
ducers benefit from the low priced products. The carbon steel producers then file 
cases which eventually cut off the cheap supply of raw steel or forces prices up. The 
foreign producers then start dumping cheap tubular products in the U.S. market. 
This has actually happened to our industry. U.S. laws must be revised to immediate 
ly provide relief down the manufacturing line when the government accepts or initi 
ates a case.

A summary of the points CPTI would like the Trade Subcommittee to consider 
follows:

The U.S. Government must prosecute foreign companies that engage in price dis 
crimination as vigorously as U.S. companies are prosecuted under the antitrust stat 
utes.

The Department of Commerce must self-initiate investigations when evidence 
exists of violations under U.S. trade laws.

The Trigger Price Mechanism should be reinstated for pipe and tube products and 
enforcement measures improved.

Some form of relief should be awarded to domestic companies to compensate for 
injury suffered as well as to deter persistent violators.

The U.S. Government's policy regarding Suspension Agreements is clearly not in 
line with Congress intention and the policy must be revised.

The process defined under the trade laws musit be shortened, providing more cer 
tain remedy.

Recognizing the "downstream dumping" phenomenon, U.S. laws must be revis«id 
to provide relief lovm the manufacturing line when the government accepts or initi 
ates a case.

CPTI stands ready to assist the Committee by providing further information or 
drafting legislative language regarding any of the preceding issues. We appreciate 
the opportunity to participate in the Committee's ambitious undertaking.

Thank you.
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STATEMENT OF JOHN M. HIMMELBERG, ON BEHALF OF THE FLORIDA FRUIT &

VEGETABLE ASSOCIATION
The Florida Fruit and Vegetable Association (FFVA or The Association) is a non 

profit agricultural trade association whose members produce a substantial volume 
of the fruits and vegetables grown in Florida. The Association has presented testi 
mony to this Subcommittee on many occasions in the past and appreciates the op 
portunity to do so again.

The Association has long espoused the position that international trade must be 
free and efforts to accomplish that goal should be encouraged. However, the reality 
of the situation is that international trade is not free. Trade remedy laws acknowl 
edge this fact and are a deliberate attempt to render free trade fair.

The trade remedy laws under consideration by the Subcommittee are the only 
means available for redress of specific economic grievances by U.S. producers. 
Broader remedies such as bilateral agreements and GATT negotiations can achieve 
more significant and longer lasting results to rectify trading inequities and Congress 
should encourage such approaches both as a means for improving trade relation 
ships but also creating better dispute settlement procedures.

As a general proposition, the trade remedy laws are the last defense in correcting 
or attempting to correct unfair trade practices. Because of their complexity, it can 
be, and often is, forbidding to small businesses to seek such relief. And, because of 
the mixed history of achieving results supporting U.S. industry, many believe that 
pursuing such remedies are simply not worth the cost. Whether true or not such 
perceptions must be dispelled.

In any discussion of trade policy or remedies it is important to consider American 
agricuture. U.S. farmers will gladly challenge farmers around the world in the com 
petitive market place. U.S. farmers are the paradigm of efficiency, so much so that 
historically agriculture has been the principal bright spot in the U.S. balance of 
trade picture. However, even in agriculture, free trade in the world does not exist. It 
does not exist for our trading partners who restrict imports of U.S. agricultural 
products or subsidize their agricultural products to the United States. And, signifi 
cantly, our country has recognized the need to set up limited protection for certain 
U.S. commodities.

In this context, the Subcommittee raises the appropriate question, viz., are our 
ti-ade remedies sufficient? The short answer is: apparently not. Over the last few 
years (and even before) there has been an increasing demand for Congress to enact 
some type of reciprocity legislation. And, with domestic content legislation pending 
before this Congress, the mood suggests a turn to the right of our trading policy 
toward protectionism. These proposed solutions are responding to legitimate claims 
of injury or unfair trade practices. The Association is sympathetic to the need for 
trade policy to address these claims. In particular, improvements in trade remedies 
are needed to address claims for relief by U.S. producers quickly and efficiently.

The Association's connection with the anti-dumping petition filed in 1978 by sev 
eral Florida agricultural groups and which is still pending before the U.S. Court of 
International Trade is a prime example of the maxim, "Justice delayed is justice 
denied," and is symptomatic of what is wrong with trade remedies.

Simpler rules with clearer standards (e.g., market disruption) with less of a 
burden put on the claimant to make a prima facie c case of dumping or unfair trade 
practice should be established. In addition, because the Government has the exper 
tise and resources, it should l>ear more of the burden for investigating the case. 
Moreover, precisely because of the Government's expertise, the Association believes 
a country-by-country analysis of the trade practices between U.S. and its trading 
practices should be conducted.

In order to place the trade remedy laws in perspective, it is well to remember the 
stated purposes of the Trade Act of 1974 which are:

To foster the economic growth of and full employment in the United States and to 
strengthen economic relations between the United States and foreign countries 
through open and nondiscriminatory world trade, to establish fairness and equity in 
international trading relations;

To harmonize, reduce and eliminate barriers to trade on a basis which assures 
substantially equivalent competitive opportunities for commerce of the United 
States; and

To provide adequate procedures to safeguard American industry ami labor against 
unfair and injurious import competition.

When weighed against the foregoing standards, it is clear that U.S. trade policj 
including trade remedies have been found wanting. If this is true, then the question 
to be &ked is how effective are the p'resent trade remt:dies. We believe the trade
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remedy laws are essential to protect legitimate U.S. interests and efforts to stream 
line the procedures, insure quick and certain results, are to be encouraged. The 
challenge to respond quickly and effectively to claims of unfair trade practices must 
be met.

The Tokyo round of multi-lateral trade negotiations (MTN), the passage by Con 
gress of the Trade Agreements Act of 1979 and the continuing reorganization of gov 
ernmental trade responsibilities have all been heralded as the answer to U.S. trade 
problems. However, such problems, although acknowledged, still persist despite our 
best efforts. We suggest the principal reason is because our trading partners are, in 
many cases, in an advantageous position vis-a-vis U.S. producers and, therefore, it is 
not in their economic interests to alter the status quo. But it is this situation which 
must be dealt with head-on.

Unified action by the Executive Branch is needed to address both imports causing 
injury and to support exports of domestic industries. In many cases, the government 
is paralyzed because so many agencies are necessary to comment on the particular 
action before it.

With regard to anti-dumping, countervailing duty and similar type actions, prob 
lems arise with regard to definitions, e.g., material injury and fair value, which can 
undermine a legitimate case. In addition, where a number of complaints have been 
made indicating problems with a particular country or group of countries, (e.g., 
winter vegetables from Mexico, certain goods in Japan or the European Economic 
Community) the Government can and should initiate an investigation.

We believe the Subcommittee should urge the Government to act on its own in an 
attempt to rectify an unfair trading situation before a company or inJustry is ad 
versely affected. Concomitant with this responsibility is the responsibility to compile 
country by country all governmental and private sector barriers to entry and unfair 
trading practices. Again, this points up the necessity of having all trading matters 
under one roof in the Government.

It is clear that many of our trading partners continue to deny or hinder market 
access to U.S. goods and services while at the same time our country grants free, or 
at least greater access to, products from these same countries. Specifi- trade remedy 
laws do not deal effectively with such problems. Until these problem* are addressed, 
continued pressure for reciprocity and protectionist legislation will be exerted.

FFVA is concerned with international trade agreements, both multinational and 
bilateral, that promote free trade especially for perishable agricultural commodities. 
To that end, the Association suggests termination of Title Five of the trade Act of 
1974 concerning the Generalized System of Preferences for at least five years pri 
marily because benefits gained under the GSP have not outweighed its detriments.

Administration of the present trade remedy laws is too complex, costly, and time 
consuming for all parties, thereby seriously undermining its effectiveness.

Even though the President has broad discretion in remedying unfair trade prac- 
•tices. the Association suggests the Subcommittee consider new legislation mandat 
ing a quick response by the Executive Branch to seek reciprocal action for unfair 
trade practices against U.S. producers.

Lastly, the Subcommittee should consider urging the Executive Branch to enter 
into meaningful bilateral negotiations with our closest trading partners. Specifical 
ly, emphaois should be placed on insisting that Mexico become a signatory to GATT 
not only so that it might share its benefits but also to make it easier to resolve trad 
ing disputes with Mexico.

In addition, the Association is concerned that the trade remedy laws cannot ade 
quately deal with claims of unfair trade practices in the perishable agricultural 
commodity area. We think this has been clearly documented by the antidumping 
case for winter vegetables and we urge special consideration be given to this issue.

Mr. Chairman, we urge you to reject the move toward protectionism and we con 
gratulate you on your efforts to improve the effectiveness of the trade remedy laws. 
We ask that you give consideration to the special problems of the perishable agricul 
tural commodity industries and assure them the same protection and market access, 
especially in Mexico and Canada, that their trading partners enjoy in the United 
States.

22-516 O-83——43
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SQUIRE, SANDERS & DEMPSEY, 

Washington, D.C., May 13, 1983.
Hon. SAM M. GIBBONS,
Chairman, Subcommittee on Trade, Washington, D.C.

DEAR MR. CHAIRMAN: Recent Department of Commerce preliminary determina 
tions in countervailing duty cases involving foreign government subsidization of do 
mestic industries by providing raw materials or other production components at ar- 
tifically low cost suggest that, as interpreted by the Department, our existing coun 
tervailing duty provisions may not address this form of subsidization with enough 
specificity to assure that affected U.S. industries can obtain relief from such prac 
tices. On behalf of a coalition of U.S. cemont producers and workers serioubly 
harmed by rapidly increasing imports of Mexican cement that benefit from a mas 
sive government-provided energy subsidy, 1 we urge early enactment of legislation to 
make it clear beyond any dispute that our law requires countervailing action, in re 
sponse to such subsidies.

We request that ihis provision be included in any package of trade reasedy re 
forms recommended by the Trade Subcommittee.

Before turning to our specific proposal, it may be helpful to provide an illustra 
tion of the problem that gives rise to the need for legislation.

PENETRATION OF U.S. MARKETS BY SUBSIDIZED MKXJCAN CEMENT

In recent months, there has been a rapid influx of Mexican cement and cement 
clinker into the Southwest and Gulf States, at very low prices. Mexican firms of sf- , 
filiates have acquired ready-mix concrete dealers and distribution facilities in Ariso- 
na and an import terminal in Florida; they are reported to have applied for special 
rail i-ates to ship massive quantities of cement into Texas; and their salesmen rtisd 
trucks are pouring into U.S. cement markets in California and elsewhere.'

This rapid penetration of U.S. cement markets comes when U,S, producsfs cannot 
afford to lose any market share to subsidized foreign competitors. Cement rnarkete ' 
in this country are severely depressed, due to very low levels of construction activi 
ty. Nationally, U.S. producers are operating at only 65 percent o'~ capacity, JSrxiploy- 
ment, sales and profits are generally ai low levels, and several firms have suffered 
losses. In the California- Nevada cement insrkefc, the industry has beei further pat 
tered by imports from Australia and Jopan that the Couxciercr Department has pre 
liminarily found to be sold at less thaa fair value, by margi as as large as 186 jar- 
cent. The subsidized and dumped iinports are depriving tb<j U.S. industry of cash 
flow that is needed to pay for new plants and facilities and »x> complete further caod- 
ernization.

The United States cement industry has made major investments ic new technol 
ogy production facilities, ia order to achieve maximum energy efficiency and scale 
economic, and consequent cost savings. Energy efficiency is important, Ik-cause the 
manufacture of cement essentially consists of the conversion of hard rock into a fine 
powsr of different chemical composition, through the use of energy. In ths United 
States and most other countries, the cost of energy accounts for roughly 50 percent 
of direct manufacturing coste> and approximately §5 cents of every csment sales 
dollar.

The foreign plants responsible for the rapid influx of Mexican cement into U.S. 
markets are modern and efficient, but generally no more modern or efficient than 
U.S. plants. Mexican producers are able to ship cement to the United States and 
compete in U.S. markets with very low prices solely because of the subsidies they 
receive from the Mexican Government.

M2XICAH SUBSIDY PROGRAMS

Cement industry development
Since 1976, the Mexican Government h^ targeted its cement industry for inten 

sive development. The Government's Industrial Development Plan designates 
cement manufacturing as a priority industry, entitled to a series of development in 
centives. In additbti, the ^xican Government and producers jointly have
oped and implejnsnted soecuic cement industry plsc* calling for massive expansion 
ot Mexico's, cement production capacity. An express put pose of these clans is the 
creation of excess production for export. The five-year ce. vmi industry Development 
plan covering the period 1977 iii§2 specified an iftiruase ir. annual cement produc 
tion of eight million tor*, £VKJ miftioii ions of which were for export. A more ambi-

5 Members of the coalition include General Portland, Inc., (lifford-Hilt & Co., Inc., 
C?went Corp.. Monolith Portland CBEIWH* Co., and the United Cement, Lime, Gypeu.n w Allied 
Workers International Ui^on, A?L-CiO, CLC
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tious plan promulgated in 1980 called for an increase in annual production from 
19.8 million tons to 35.1 million tons in the period 1980-83, with ten percent of the 
projected capacity (3.5 million tons) for export. Pursuant to these plans, several very 
large, new or expanded plants have been built near the U.S.-Mexican border or ad 
jacent to ports, facilitating exports to the United States.
Fuel subsidy

Tax credits and other government subsidies have provided capital needed for this 
aggressive Mexican cement industry expansion program. The largest subsidy, how 
ever, is provided by the Mexican Government through the artificially low pricing of 
the single most important cement production ingredient—energy. Through its 
wholly-owned oil and gas monopoly, Petroleos Mexicanos (PEMEX), the Government 
of Mexico provides heavy fuel oil to its domestic cement industry at less than l/20th 
of the world price (in February 1983, $1.23/barrel versus the $27.30/barrel price at 
which Mexico sold the same oil for export). Although purportedly available to all 
Mexican domestic users of industrial fuel oil, this subsidy is effectively targeted on 
the cement industry and a few other highly energy-intensive industries. It cuts 
Mexican cement producers' manufacturing costs virtually in half, giving them a 
competitive advantage no United States producer, no matter how efficient, can over 
come.

APPLICATION OF COUNTERVAILING MEASURES

The gross distortion of trade caused by the Mexican Government's cement indus 
try programs and fuel subsidy requires a governmental response by the United 
States, which regulates entry into U.S. markets by counterbalancing the effects of 
the Mexican Government's actions. That is the function of our countervailing duty 
provisions, whose purpose is: "the prevention of unequal competition in our domes 
tic market with products of other countries which give to their manufacturers some 
special advantage " ASG Industries, Inc. v. United States, 467 F. Supp. 1200, 1223 
(Gust. Ct. 1979), citing Nicholas v. United States, 249 U.S. 34, 39 (1919).

Representatives of the domestic cement industry—General Portland, Inc. Gifford-
-Kill Cement Company, Kaiser Cement Corporation, Monolith Portland Cement 
Company, and the United Cement, Lime, Gypsum and Allied Workers International 
Union, AFL/CIO, CLC—have petitioned for relief under those provisions. It is not 
certain, however, that relief will be forthcoming, at least not without possibly

- "lengthy litigation.
Iji a recent case involving Mexican fuel subsidies for the production of carbon

^bteek, the Commerce Department preliminarily determined that no countervailable 
subsidy is provided, because the low-prieed natural gas and carbon black feedstock 
provided to carbon black producers by the Mexican Government through PEMEX is

- made available to other Mexican domestic industrial users at the same subsidized
s .prica. -The Department took the preliminary position that because the fuel was gen- 

erally available to Mexican producers at the same artificial price, its pricing did not 
confer a countervailable subsidy unt\er United States law. The Department took a

: sattilfiF position in a case involving Mexican ammonia.
: "The approach to the fuel subsidies adopted in these determinations frustrates the 

>5«jrp6ses of the countervailing dutv 5aw. It ignores the fact that, by means of this 
purpoW-edly generally available subsidy, ths Mexican Government is effectively re- 
.levins higttly energy-intensive industries of 3 very large element of their produc- 
tion costs, thus differentially benefiting those industries and distorting trade in 
iheir products. And it is doing so with its eyes wide open. The Mexican Govern- 
rosflt's Developmefit Program for the Cement Industry expressly states that "the 
manufacture of cement is an excellent option for the increased value conversion of 
energy sQiirces."

The Commerce Depsriftjvjnt's restrictive interpretation of its statutory mandate in 
the Carbnn Black and Ammonia cases leads to the anomalous result that the more

- widespread a foreign government's subsidy program, and thus the greater its impact 
and trade distorting effect, the less likely it is to be regarded by the Commerce De- 
partment as a countervailable subsidy. This is not rational policy, nor one that is 
mandated by ]a\r or sny international obligation of the United States.

PROPOSED AMENDMENT

It is beyond the power of the United States Government—even if it were other 
wise desirable—to equalize conditions of competition among United States indus 
tries and all of their present and potential foreign competitors. It is, however, 
within our government's power—and one of its obligations in prescribing the terms
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upon which foreign products may enter U.S. domestic markets—to counterbalance 
the interferring hands of foreign governments. The case we have outlined unques 
tionably involves a foreign government subsidy that confers direct and massive 
benefits on its national producers, giving their products an artificial competitive ad 
vantage over American-made products—precisely what the countervailing duty laws 
are intended to redress.

However, the Commerce Department's recent preliminary determinations hold 
that the current statutory provisions are inadequate to deal with this kind of subsi 
dy. We believe that this interpretation is in error. More importantly for this body, 
this interpretation is bad policy that is damaging to the United States, because it 
allows foreign governments freely to distort conditions of competition in U.S. mar 
kets, to the detriment of U.S. industries and workers. We submit, therefore, that the 
issue is of such importance that the Congress should address it now, and clarify the 
Department's mandate by amending the statute.

Such an amendment should expressly provide for imposition of a countervailing 
duty to offset a subsidy consisting of the provision by a foreign government of a raw 
material or other production component such as energy at an artificial value that is 
less than the material or component's reasonable market value. Reasonable market 
value should be determined by reference to the prices at which the material or pro 
duction component concerned is sold in open world markets by non-state-owned pro 
ducers, under conditions of free competition. The amendment should also specify 
that such a subsidy is to be countervailed without regard to whether it is made 
widely or narrowly available by the foreign government to its national industries.

CONCLUSION
Public support for free trade policies is eroded whenever it appears that those 

policies are allowing this country to be victimized by unfair, anticompetitive prac 
tices of foreign governments and industries. The foreign government energy subsidi 
zation that is distorting competition in U.S. cement markets, and injuring the U.S. 
cement industry, is such a practice. It. is a practice that represents a growing form 
of unfair trade. The United States' countervailing duty law therefore must be capa 
ble of dealing effectively with it. We urge the Congress to act promptly to assure 
that it is.

We respectfully request that this letter be incorporated in the record of the re 
cently concluded hearings regarding options to improve the trade remedy laws. 

Sincerely yours,
RITCHIE T. THOMAS.

STATEMENT OF JOHN F. MCDERMID, INTERNATIONAL BUSINESS-GOVERNMENT
COUNSELLORS, INC.

EXECUTIVE SUMMARY
1. Import relief under Section 201 of the Trade Act of 1974 (the "escape clause") 

has frequently been unavailable to U.S. industries for two reasons: (1) the difficulty 
in proving that increased imports are the reason for industry losses, and (2) to Presi 
dential reluctance to fully adopt International Trade Commission relief recommen 
dations.

2. Contrary to the general assumption, it appears that U.S. industries would likely 
find it more difficult to obtain import relief under Article XIX of the General 
Agreement on Tariffs and Trade (GATT)—when literally interpreted—than under 
Section 201.

3. However, this conclusion must be placed in perspective since GATT Article XIX 
is widely circumvented and disregarded by GATT Signatories, with the exception on 
the U.S., Canada, and Australia.

4. In reforming Section 201, Congress should carefully consider:
(1) The implications, if any, of reform on this country's GATT obligations;
(2) The impact on various public and commercial U.S. interests of a relaxation in 

the "causation" requirement between increased imports and serious injury;
(3) Requiring that, before the ITC determines the nature of import relief, a joint 

and integrated business, labor and government plan is agreed upon such that the 
petitioning US. industry will actually be capable of adjusting to international com 
petitive conditions; and

(4) Introducing additional criteria to guide the President in his assessment of 
policy issues.
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/. Introduction

My name is John F. McDermid and I am Vice President and General Counsel for 
International Business-Government Counsellors, Inc. (IBGC), a private international 
government relations counselling firm with headquarters in Washington, D.C.

My previous experience includes: Attorney-Adviser, U.S. International Trade 
Commission (ITC); Attorney, Bureau of Competition, Federal Trade Commission 
(FTC); and Assistant General Counsel (for antitrust and international trade), Na 
tional Association of Manufacturers. While at the ITC and FTC, my responsibilities 
included review of Section 201 proceedings.

The purpose of this statement is to provide the Subcommittee (1) some historical 
perspective of section 201 of the Trade Act of 1974, the "escape clause", (2) high 
lights of the major criticisms the business community has raised with the statute 
and its enforcement, (3) a comparison of Section 201 with its GATT counterpart, Ar 
ticle XIX, and (4) comments and recommendations regarding possible reform of the 
law.

The views and analysis expressed in this statement are mine and do not necessar 
ily reflect those of IBGC or its clients.
//. Escape clause—an overview
Historical perspective

With the passage of the Trade Agreements Act of 1934, a new Congress and Ad 
ministration sought to reverse the highly protectionist Smoot-Hawley legislation by 
opening-up trade. The Act authorized the President to negotiate with other coun 
tries for a reciprocal lowering of tariffs and other barriers. However, the price to be 
paid for freeing trade was increased imports that threatened certain import-sensi 
tive U.S. industries.

Recognizing this threat, President Roosevelt's trade negotiators agreed to an 
"escape clause" in the 1942 bilateral trade agreement with Mexico by permitting a 
withdrawal of concessions if a domestic industry would be seriously injured. The 
escape clause first became part of U.S. trade law through passage of the Trade 
Agreements Extension Act of 1951. It was later revised in the Trade Expansion Act 
of 1962 and the Trade Act of 1974.
///. Section 201 of the Trade Act of 1974—description

Since its inception, the "escape clause" was designed to provide domestic indus 
tries temporary relief during which time they could adjust to import competition. 
The rationale for the law is that as barriers to international trade are lowered, 
some industries and workers face serious injury, dislocation or perhaps extinction.
A. ITC role

For relief to be granted a domestic industry, the International Trade Commission 
(ITC) must be petitioned by an industry or other concern (e.g. trade association, 
union). An investigation may also be requested by the Office of the U.S. Trade Rep 
resentative (USTR), or upon a resolution of either the House Ways and Means Com 
mittee or the Senate Finance Committee. The petition must include a statement de 
scribing the specific purpose for which import relief is sought, which may include 
facilitating the orderly transfer of resources to alternative uses and other means of 
adjustment to new conditions of competition. The ITC reviews the petition, holds 
public hearings and within 6 months determines whether the industry has been in 
jured by imports. The ITC's injury findings and suggested import relief are submit 
ted to the President for review and action.

In order to recommend import relief, the ITC must find that:
(1) Imports are increasing, either actually or relative to domestic production and 

the domestic producer's proportion of the market had declined;
(2) A domestic industry competing with the imported article is being seriously in 

jured or threatened with such injury; and
(3) The causation requirement has been met; i.e. increased imports must be found 

to be a "substantial cause" of a serious injury or threat thereof to the domestic in 
dustry.

The 1974 Act defines "substantial cause" as one which is important and not less 
than any other cause". This has been interpreted to mean: (a) if an« cause of injury 
is found to be greater than that of increased imports there is no basis for relief; (b) 
if increased imports are one of several equal causes of injury, relief may be granted 
but only if imports are found to be an "important" cause of injury. Thus, it is un 
likely that imports will be considered "important" if they are one of many equal
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causes of injury. On the other hand, if they are one of two or three equal causes of 
injury, they may be deemed important.

When the increased imports, injury and causation criteria are met, the ITC may 
recommend: (1) increased tariffs, (2) quotas, (3) a combination tariff and quota, (4) 
trade adjustment assistance, or (5) any combination of these options.
B. Presidential role

If serious injury is not found by the Commission, or if the causation requirement 
is not met, no further action is taken. However, when the ITC makes an affirmative 
finding or when the Comm'ssion is evenly divided as to whether the industry is in 
jured, the President must determine within 60 days after receiving the Commis 
sion's report what, if any, relief should be given.

The President is not obliged to follow the recommendations of the ITC: He may 
deny relief if he believes that it would not be in the "national economic interest', 
(e.g., impact on consumers and competition). However, "foreign policy reasons" may 
not be the basis of relief denial. The relief the President may order is identical to 
that of the ITC but, in addition, he may negotiate an Orderly Market Agreement 
(OMA).
C. Congressional role

Under the 1974 Trade Act, the President's recommendations are implemented in 
the event of a disagreement between the ITC and the President. However, the Presi 
dent is required to report his disapproval of ITC relief to Congress within 90 days of 
the Commission's decision. Congress may order the International Trade Commis 
sion's remedy to be put into effect if both Houses pass a concurrent resolution by a 
majority vote.
IV. Section 201 of the Trade Act—remedy history

As of January 1983, there were 48 escape clause investigations initiated since 
1974. They encompass a wide variety of industries, from automobiles to clothespins. 
Most of the investigations were made between 1975 through 1977, soon after enact 
ment of the Trade Act of 1974. There has been a substantial decline in the number 
of cases brought before the ITC since then, and only a trickle since 1980, following 
the negative automobile decision.

In nearly 50 percent of the investigations (19), the ITC recommended that no 
relief be granted to the petitioning industry. When relief was recommended, in 
creased tariffs and quotas were clearly the most frequently employed relief mecha 
nisms (see Attachment A). Tariff Rate quotas, essentially a two tiered tariff based 
on quantities imported, have also been employed occasionally (3 cases). Although ad 
justment assistance has been granted in 3 cases, the ITC considers it an ineffective 
form of relief and has not used it since the 1978 Shrimp investigation.

The President has denied industries relief in 12 of the 27 cases in which the ITC 
recommended relief. Various Presidents have changed the type of relief in 6 cases 
and has lessened the amount of relief in the 9 remaining cases. Remedies the Presi 
dent has favored are: adjustment assistance—(5 cases); Orderly Market Agree 
ment—(3 cases); import duties—(3 cases); tariff increase—(2 cases); price support—(1 
case); and import quota—(1 case).
V. Criticism of section 201

Critics of Section 201 maintain that it has not achieved its intended purpose. The 
following points are most frequently raised to substantiate the claim:
A. Difficulty in obtaining relief during recession periods

Due to the causation criteria, U.S. industries find it extremely difficult to .prove 
, that imports rather than recession is a substantial cause of serious industry injury. 

Recession has been deemed to be a greater cause of industry difficulties than im 
ports in many cases. The rise in joblessness, depressed demand for an industry's 
products, and resulting large inventory supplies are all problems which industries 
suffer as a result of the recession as well as increased imports. It has been, there 
fore, extremely difficult for the ITC to determine whether the cause of the injury is 
the recession or increased imports. Many industry officials believe that it is impossi 
ble to obtain 201 relief during a recession.

Recently, however, the ITC recognized this problem. In February 1983, the ITC 
reached an affirmative finding for the U.S. motorcycle industry. ITC Chairman 
Alfred Eckes stated:

Without a doubt the unusual length and severity of the present recession has cre 
ated unique problems for the domestic motorcycle industry [however], if the Com-
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mission were to analyze the causation question in this way (in terms of recession) it 
would be impossible in many cases for a cyclical industry experiencing serious 
injury to obtain relief under section 201 during a recession. In my opinion Congress 
could not have intended for the Commission to interpret the law this way.
B. Criticisms of the ITC

An ITC trend towards denying relief seems to have begun in January 1980. (See 
Attachment A). Since early January, 1983, of the 8 cases initiated, 2 were pending 
and 5 of the remaining 6 industries were denied relief. (Since late January, the mo 
torcycle case has been affirmatively decided—indicating a possible shift in the Com 
mission's record of denying relief).

However, as a result of the difficulty in proving the nexus between injury and 
increased imports, and what appeared to be an ITC trend of relief denial, many in 
dustries stopped petitioning the ITC for relief. This is particularly true since relief 
was denied in the automobile case in late 1980.

In addition, the ITC has been criticized for writing incomplete, inconsistent and 
inaccurate economic analyses. Some of the inherent limitations of the ITC's investi 
gation include staff unfamiliarity with certain industries (e.g. roses), absence of data 
relating to industries and a relatively short time frame to investigate an injured in 
dustry. In addition, some charge underutilization of ;.n-house expertise.
C. Criticisms of Presidential decisions

In no case has the President concurred with the relief recommended by the ITC. 
Each President has either failed to grant any import relief or has altered or wa 
tered-down the ITC's recommended relief. Presidential reluctance to grant relief is 
undoubtedly due in part to the fact that under the GATT the U.S. must pay com 
pensation to the principal supplying countries whose imports are impacted by the 
determination and in part due to the impact on consumers resulting from import 
relief, a factor which in the past—due to efforts to keep down inflation—has been a 
central theme for denial of relief.

But most important is that conviction to the ideal of free trade influences Presi 
dential decisions not to interfere with the market. As Ambassador William E. Brock 
stated on July 8, 1981 in his trade policy statement before a Senate joint oversight 
hearing:

Import restrictions, subsidies to domestic industries, and other market distorting 
measures should be avoided. A better solution to the problems associated with shifts 
in competitiveness is to promote positive adjustment of economies by permitting 
market forces to operate.

Few governments, including the U.S., wish to appear protectionist. Although most 
Presidents wish to be credited with protecting domestic industries, they also fear 
being labeled "protectionist", particularly when import relief involves consumer-re 
lated goods.

Thus, some industry and U.S. government interagency sources charge that the 
escape clause is ineffective because the President's decisions often appear to be 
made more on the basis of "political" factors than on the economic merits of the 
case (e.g. Sugar and CD Radios).

Moreover, unlike ITC decisions, Presidential decisions have historically not been 
supported with, for example, cost-benefit analysis as to why import relief would not 
be in the interest of U.S. consumers. Similarly, although USTR requ sts public com 
mentary, business is not given an opportunity to address policy issues in a public 
forum (e.g. informal hearing). Hence, Presidential decisions have been criticized as 
being "made in a vacuum' and nothing more than "ritual recitals" without any 
substance.
D. Congressional override

Many legislators and business representatives criticize the weak Congressional 
role in 201 decisions. Although there is a Congressional override of Presidential de 
cisions, the Congress has never overridden a Presidential determination, although 
there was significant support for doing so in the Ferroalloy case. Congress's involve 
ment in escape clause cases has, therefore, been principally limited to requesting 
that Section 201 cases be reinvestigated by the ITC, (e.g. Nuts, Bolts and Screws 
from Japan and Canada).
E. Adjustment assistance as an alternative to import relief

On occasion, Presidents have elected to grant trade adjustment assistance (TAA) 
to workers and firms rather than impose import relief. The worker trade adjust 
ment assistance program, authorized in Sections 221-250 of the Trade Act of 1974
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and scheduled to expire on September 30, 1983, requires the President to evaluate 
the extent to which trade adjustment assistance could be/or has been made availa 
ble to the injured industry. In this vein, Sections 224 and 264 trade adjustment as 
sistance reports, prepared by the Secretaries of Labor and Commerce, must bo sub 
mitted to the President within 15 days of the ITC determination.

However, as recognized by the ITC, TAA has failed to be an effective remedy .cor 
permitting industries to adjust. A general consensus is that although the program is 
important because it can ease the problems of dislocation for firms and workers it 
cannot, by itself, effectuate adjustment. Critics of the program have pointed out that 
it is extremely costly, that relocation and training programs tend to lack effective 
planning, and that the program may even provide a disincentive for workers to seek 
new employment.
F. Time and cost

Vast sums of money and much time is required in order to petition for 201 relief. 
Small businesses with limited resources find it particularly difficult to even apply 
for relief.
VI. GATT's section 201 counterpart—the "safeguard"provisions

The General Agreement on Tariff and Trade (GATT), negotiated in 1947, is the 
principal instrument through which the U.S. sought with its major trading allies to 
reverse the preferential trading practices which prevailed during the period be 
tween the two world wars. To promote trade liberalization, GATT Signatories com 
mitted themselves to the progressive reduction and elimination of tariff and nontar- 
iff trade barriers. Under the GATT, domestic industry protection was to be available 
as a general rule through tariffs.

However, GATT Article XIX—commonly referred to as the "Safeguard Provi 
sions"—outlines exceptions to the general rule so that, like the escape clause, a 
country whose domestic industries are injured by increased imports may impose 
"safeguards" or temporary import relief. Under the GATT, increased tariffs, quotas, 
a combination tariff/quota, or an Orderly Marketing Agreement are all legitimate 
remedies that may be used to permit an industry time to adjust to import competi 
tion.

Article XIX, introduced at the insistence of the U.S. and unchanged since its in 
ception, is therefore the international law analogue of the U.S. escape clause law.
1. Article XIX—terms

A. Criteria for Granting Relief. Generally under GATT Article XIX a country 
may impose import restrictions if it can establish that an increase in imports causes 
or threatens to cause serious injury to domestic producers of like or directly compet 
itive products. Theoretically, the increase in imports must be the result of (1) un 
foreseen developments and (2) the effect of GATT obligations (including tariff con 
cessions). Whether import restrictions are levied is based solely on the judgment of 
the importing country.

As in a 201 case, once injury is established, a GATT Contracting Party is free to 
suspend or modify any tariff concessions it has granted other GATT Signatories. 
Suspension of benefits or obligations must be limited to the imported product which 
caused the injury. Restrictions may continue only "to the extent and for such time 
a--, may be necessary to prevent or remedy such injury", thus reflecting the tempo 
rary theme of the Article. GATT Article I, the most favored nation provision, re 
quires that if import restrictions are applied they must be on a nondiscriminatory 
basis i.e. to all nations which export to the injured country rather than to selected 
country exporters.

Written notice must be given all Contracting Parties that relief measures are 
going to be imposed. The Contracting Party invoking Article XIX is obliged to con 
sult and try to reach an agreement with all Signatory countries having a "substan 
tial interest as exporters of the product concerned", if consultations do not produce 
an agreement among the interested parties (usually financial compensation), the re 
strictive action may still be taken or continued but, if it is, the other Contracting 
Parties have the right to retaliate by withdrawing equivalent trade concessions. 
Furthermore, while GATT Article XIX restrictions must be imposed on a nondiscri 
minatory basis, retaliation may be selectively applied.

Where there may be irreparable damage to the local industry unless an immedi 
ate remedy were imposed, Article XIX allows import relief to be provisionally im 
posed without prior consultation on the condition that consultation occur immedi 
ately afterwords. Thus, in "critical circumstances, where delay would cause damage 
which . . . would be difficult to repair" temporary relief measures may be imposed
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immediately. While this provision was originally intended to apply only to perisha 
ble agricultural products, in practice it is used in many other types of actions.

B. Practice—Circumvention of the GATT. Unlike Section 201 of the Trade Act 
which is, for the most part adhered to by the U.S. Government GATT Article XIX is 
widely disregarded or circumvented by GATT Signatories. It has been estimated 
that between the years 1978-1980 there was approximately $1.7 billion trade re 
stricted through Article XIX provisions. However, an estimated $21.7 billion trade 
was restricted outside the GATT.

Some methods by which Safeguards are circumvented by "administrative meas 
ures" include: industry-tc-industry agreements, threats of import legislation, Volun 
tary Restraint Agreements (VRAs) (agreements by which exporting countries are 
forced to reduce exports), orderly marketing agreements (DMAs), unilaterally im 
posed quotas, and customs inspection delays. While all of the above methods have 
been used, during the past ten years VRAs and OMAs have proliferated.

The reasons for GATT avoidance vary. For the most part, by the mid-1960's many 
nations began to believe that the 1947 GATT rules were unresponsive to the domes 
tic economic realities they faced in the international trading system. Governments 
found that they either could not comply or in some causes they believed they should 
not comply with the rules. For example, the failure of the GATT to regulate certain 
nontariff barriers (NTB's) such as Voluntary Export Restraints and various product 
standards led nations to begin to ignore GATT regulations and seek their own 
"practical solutions". (See Attachment B which reflects the European Communities 
limited use of the GATT adjudicatpry process for Safeguard cases.)

Other reasons for widespread circumvention of GATT Article XIX include: (a) a 
nation's desire to protect a domestic industry without proving that increased compe 
tition resulted in serious injury, (b) a desire to avoid paying the penalties of retali 
ation or compensation, (c) the efficiency in resolving trade disputes bilaterally 
rather than through a broader GATT consensus, and (d) the need to impose import 
barriers on a selective non-MFN basis by targeting entire country's exports.

In the 1970's, in an attempt to enforce the GATT's provisions, the U.S. initiated a 
wave of GATT protests against violators. (Eight protests were initiated from 1970- 
1972, compared with 17 brought by all nations from 1962-1972). The tactic was only 
moderately successful for the GATT adjudication procedures were strongly opposed 
by other nations. Thus, it was difficult to reach a "consensus" that nations had vio 
lated their GATT obligations.

Enforcement of Article XIX has also been hampered by the fact that the GATT 
regulatory structure is hardly coercive. In theory, it authorizes the use of economic 
counter-measures to coerce compliance with its provisions. However, in practice, the 
GATT has not employed these sanctions. Furthermore, the GATT adjudicatory 
bodies have generally avoided emphasizing the obligatory quality of the GATT's 
rules.

Alternatives to current dispute settlement procedures have been seriously consid 
ered at the Tokyo Round, the GATT Ministerial meeting in November, and will be 
discussed further in the 1983 GATT meetings. By making the dispute settlement 
mechanism more effective the U.S. hopes that nations will be pressured into abiding 
by GATT provisions.

Serious consideration has also been given to the use of full time surveillance 
bodies to monitor trade practices and expose GATT violations. Although the par- 
digm for the idea—the Textile Surveillance Body (TSB)—was very effective, full- 
time surveillance would be extremely costly and undoubtly meet considerable Signa 
tory resistance.

When Article XIX has not been avoided totally by resort to Voluntary Restraint 
Agreements, nations have deviated from GATT provisions by conveniently ignoring 
some of the article's criteria For example, the requirement that injury result from 
"unforeseen developments" was defined liberally in 1950 in the United State's Fur 
Hatter's case. In that case, the United States contended that the change in ladies' 
hat styles was an unforeseen development which fulfilled the criteria of the safe 
guards provision. All the members of the GATT working party except Czechoslova 
kia accepted the United States argument, indicating an overall GATT consensus not 
to read Article XIX too literally.

In this vein, John H. Jackson has noted that the "unforeseen developments" re 
quirement is "difficult to appraise." He has stated that ". . . not only is the causal 
relationship difficult to measure, but the definition of 'unforeseen development' is 
hazy. This term, drawn directly from United States treaty practice, was apparently 
little discussed in the GATT preparatory work." Due to the difficulty in defining 
"unforeseen developments" the requirement has been virtually ignored by most na-
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tions, especially in light of the fact that they may, theoretically, conclude that an 
increase in imports itself is an unforeseen development.

The causal link, requiring import increase to be a result of tariff concessions or 
other GATT obligation is another article XIX provision which is frequently ignored. 
For example, some countries have expressly rejected the need for a nexus while 
others have simply ignored the requirement.

GATT records indicate that the U.S., Australia and Canada are the three coun 
tries which most consistently abide by Article XIX. Of the 95 GATT Article XIX 
cases from 1947 to mid-1978, Australia initiated 33, the U.S. 21, and Canada 15.

Canada and Australia comply with GATT Article XIX presumably due to their 
stringent domestic "escape clause" legislation (similar to Section 201 of the Trade 
Act). Widespread deviations from the GATT's escape clause is particularly irksome 
for, like the U.S., it places them in the position of complying with GATT procedures 
such as compensation, consultation and notification while other nations do not.

Of course, like this country, Canada and Australia have also circumvented Article 
XIX by pressuring their trading partners to agree to Voluntary Restraint Agree 
ments (e.g. steel, automobiles, and the Multifiber Agreement).
VII. Section 201 criteria compared to article XIX
A. Literv i construction of article XIX compared to section 201

Indut "•' 01 -;als maintain that the need for statutory change of 201 is evidenced 
by the r-.mv ' c ifficulty they have in obtaining import relief. Similarly, as reflected 
in testimony beior? the Subcommittee during the March 16, 1983 "trade remedy" 
hearings, there is an overwhelming consensus that the U.S. has the authority and 
right to liberalize Section 201 because GATT Article XIX's criteria are less rigorous 
than the U.S. escape clause.

It appears, however, that this presumption is based less on a literal reading of 
Article XIX and more on the fact that (a) for the vast majority of Signatories the 
GATT's provisions are neither enforced or strictly adhered to; and (b) under the 
GATT, a nation need not prove that it has complied with Article XIX, it merely has 
to explain the basis for its actions.

As explained more fully below, if Article XIX were to be read and enforced literal 
ly, it might be equally, if not more difficult, for an industry to prove that it is enti 
tled to relief than under Section 201 (See Attachment C).

Although as a policy matter, it would be ludicrous for this country to be guided by 
a literal comparision between Article XIX and Section 201 (due to widespread cir 
cumvention of the GATT Article), it is perhaps ironic that U.S. trade counsel both 
in and out of government literally construe other GATT Articles (for example, in 
trying to prove that trade-distorting performance requirements violate the GATT) 
and the MTN Codes negotiated during the "Tokyo Round", but fail to apply a simi 
lar interpretative mode to Article XIX.

First, the most apparent reason that the GATT standard is more stringent than 
201 is that under Article XIX a petitioning industry must pass a two-prong test 
rather than the one-prong test of Section 201 (substantial cause). Under the GATT, 
injury must be "a result of unforeseen developments and the effect of the obligation 
incurred by a Contracting Party under the agreement . . ." Thus, under Article 
XIX a petitioner would fail to gain import relief unless it met both tests.

Second, in a 201 case, all factors contributing to injury are considered and the 
petitioning industry must only prove that increased imports were one of various im 
portant causes of injury (see subs antial cause definition, supra, page 2.) Therefore, 
if increased imports were one of 3 factors which contributed 33 percent each to 
injury, relief may be granted.

On the other hand, GATT Article XIX does not have the flexibility of 201. As 
noted above, injury must be "a result of unforeseen developments and the effect of 
the obligation incurred by a contracting party . . . including tariff conces 
sions * * * " Strictly construed, the "a result of language requires unforeseen de 
velopments and trade concessions to be the sole and exclusive cause of 100 percent 
of the injury Thus the word "substantial' in "substantial cause" may be language 
which enables relief to be granted by recognizing that factors other than imports 
may cause injury. In other words, by qualifying that imports be a "substantial" 
cause 201 acknowledges that increased imports may contribute less than 100 per 
cent of the industry injury.

Third, Section 201 may be considered to be more liberal than Article XIX because 
Section 201 relief may be available to U.S. industries in a wider variety of circum 
stances than Article XIX The Trade Act does not require a petitioner to prove why 
imports have increased; it is sufficient only to demonstrate that they have in-
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creased. As a result, increased imports may result from tariff concessions, superior 
foreign technology, low production costs of foreign goods (and therefore lower retail 
prices) or any number of other reasons.

Under GATT Article XIX, however, relief is precluded if increased imports are 
caused by anything but trade concessions or other GATT obligations. Thus, while 
201 relief from import competition may be granted when competition is the result of 
any variety of reasons, the GATT only permits relief from import competition re 
sulting from GATT obligations. Superior foreign technology, low production cost of 
foreign goods, would not be a valid basis for relief. (The U.S. may defend imposing 
such import relief by pointing out that imports have increased as a result of the 
bound tariff rate, i.e. the l«wer tariff rate granted on virtually all products imported 
into the U.S. However, it appears that other nations which are not bound would not 
be able to receive relief in these situations.)

Fourth, proving that injury is a result of a "trade concession" or obligation under 
the Agreement rather than any other source (e.g. recession, slowed domestic produc 
tion, decreased demand for a product could be as difficult a task as proving the sub 
stantiality of injury under 201. In fact, with the reform of Section 201 introduced in 
the Trade Act of 1974, Congress recognized the near impossibility of linking injury 
to trade concessions by striking the requirement from the 1962 Act.

For the above four reasons, it would appear that the U.S. standard for obtaining 
import relief are not more stringent than the GATT standards when the latter is 
strictly and literally construed.
VIII. Legislative reform: comments and recommendations

There are currently several legislative proposals aimed at reforming the "escape 
clause". They have one common theme, namely, to make it easier for U.S. indus 
tries to obtain import relief so that adjustment to increased imports can take place.

Although I am not in a position to recommend specific changes in the law, various 
general observations and recommendations are offered.

First, this statement essentially concludes that industries likely would find it 
more difficult to obtain import relief under Article XIX of the GATT—when literal 
ly read—then under this country's escape clause. Thus, in drafting reform of the 
U.S. law, Congress should seek from U.S. Government and private sector "GATT 
experts" advice as to whether a revised Section 201 would violate Article XIX and 
advice on the implications reform may have on, for example, U.S. efforts to reach 
agreement on a Safeguard Code.

Second, it appears that the reasons for ITC negative determinations relate not to 
the injury standard but rather to the difficulty industries have in meeting the cau 
sation criteria. Congress should, therefore, very carefully assess the impact what 
ever changes in the causation criteria may have since they would likely significant 
ly increase the number of ITC affirmative determinations.

Third, there is little evidence that—for the few industries that have received 
import relief under Section 201—thev have been able to adjust to import competi 
tion in a way envisioned initially by Congress. For this reason, Congress should wel 
come Senator John Heinz's proposal set forth in S. 849 which generally proposes 
that steps be taken towards seeing that business, labor, and government collectively 
frame a meaningful adjustment program before relief is granted.

Fourth, Presidential review of ITC decisions appear? to be cloaked in the secrecy 
of the interagency process and appears to be a significant factor in the business 
community's dissatisfaction with the way the statute is administered. Rather than 
simply strike the President's role from the decisionmaking process, Congress may 
want to consider (1) establishing more precise criteria under which the President 
carries out his review, (2) requiring the President (USTR) to issue a clear and well 
documented statement of reasons for disapproval or modification of ITC recommen 
dations, and (3) permitting the petitioner and other interested persons an informal 
hearing on the policy decisions made by the President.

More specifically, Congress may consider requiring the President to include quan 
titative analysis, such as a cost/benefit analysis of import relief as well as a quanti 
tative assessment of the impact compensation would likely have in the event relief 
were to be provided.

Similarly, Congress could provide the President more concrete guidelines as to 
what factors should be considered in his review. This might benefit both the overall 
"public interest" (consumers etc.) and petitioners as well. For example, Presidential 
decisions have rarely included meaningful analysis as to the impact the denial of 
import relief were to have, in the words of the Senate Finance Committee Report, 
on "taxpayers, communities and workers". Similarly, no real Presidential assess 
ments have been made as to the impact compensation would have on T *\ industries



1212
as a result of Section 201 import relief. In this regard, before reforming the escape 
clause, Congress should seek from the Special Trade Representative's Office an anal 
ysis as to the history of compensation and its effect on U.S. industries under Section 
201.

ATTACHMENT A.-USITC INVESTIGATIONS COMPLETED UNDER SECTION 201 OF THE TRADE ACT OF
1974

Investigation ITC recommendations President's actions

Birch-door skins (TA-201-1).... .. ... ......... No relief.. .......... ...........
Bolts, nuts and screws (TA-201-2).. .... ....... No relief.... ....................
Wrapper tobacco (TA-201-3). ... ................... No relief....... ...... .... ... .
Asparagus (TA-201-4).. .......... ................... . Import quotas'............ ... No relief (3-10-76).
Stainless and alloy tool steel (TA-201 -5) .. Import quotas 2 ......... ... (Orderly marketing agreement later than 6-14-

76). 
.................. .. .............. ... Import quotas (3-16-78) Proissued 5-11-76.

Slide fasteners (TA-201-6)..... ..... . ....... . Adjustment assistance'.... .... Adjustment assistance (4-14).
Footwear (TA-201-7) .... ...... ....... . ... Rate increase (3 Comm) Adjustment assistance (4-1).

tariff rate quotas (2
Comm) adj. assistance
(1 Comm). 

Stainless steel flatware (TA-201-8)....... ........ Tariff quotas (4 Comm.) Adjustment assistance (4-30).
Adj. assistance (2
Comm). 

Gloves (TA-201-9). .... ................... ...... ... No relief.. ......... . ..... ....
Mushrooms (TA-201-10).. ... .................... Adj. assistance (3 Comm) Adjustment assistance (5-17).

Tariff rate quotas (1
Comm). 

Ferricyamde and ferrocyanide blue pigments Rate increase............... ..... No relief (6-1-76).
(TA-201-11). 

Shrimp (TA-201-12). .. ..... .......... . Adjustment assistance 1 .... . Adjustment assistance (7-7.
Round stainless steel wire (TA-201-13). .. ...... No relief................ ..... ....
Honey (TA-201-14)........... ....... .... .......... Tariff rate quotas........ .. .. No relief (8-28-76).
Plant hangeis (T/» 201-15) ... ... ..... ... ... No relief........... ... ..........
Sugar (TA-201-16) ...... . ........ .......... Import quotas .............. Price support (5-4-77).
Mushrooms (TA-201-17)...... ......... ...... ... .. Tariff rate quotas (3 No relief (3-11-77).

Comm) 3dj. assistance
(2 Comm) 

Footwear (TA-201-18) .... ..... ... ....... ... ... Quotas (4 Comm) rate Marketing agreement (6-21).
increase (1 Comm) adj
assistance (1 Comm). 

Bolts, nuts and large screws (TA-201-37) ...... Import quotas ...... .......... .. Imports duties (12-22-78).
Machine needles (TA-201-38)........ ...... ....... No relief............. ........ ...
Nonelectric cookware (TA-201-39) ... ..... Tariff increase. . .. ..... .. Tariff increase (1-2-80).
leather wearing apparel (TA-201-40) ............ Tariff increase. ... .... .... . No relief (3-24-80).
Certain fish (TA-201-41)......... ......... ......... No relief ..... ........ .......
Roses (TA-201-42)............ . ..... ........ .... No relief...... ....... ..... ..
Mushrooms (TA-201-43)....... ....... ............... Quotas...... ... ....... .... Tariff increase
Automobiles (TA-201-44) ............ ..... ...... No relief.... ..... ...... ...
Fish ng rods (TA-201-45)......... ............ ... No relief .......... .............
Tubeless tire valves (TA-201-46) ....... ..... .. No relief... ....... .... .......
Heavyweight motorcycles (TA-201-47) ..... ...... Pending ........ .. .... ..
Stainless steel (TA-201-48)........... ........... Pending....... ..... .....

1 Commission vote was divided evenly, !he President had the option ol selecting either
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ATTACHMENT B.-EUROPEAN COMMUNITY: TRADE ACTION UNDER SAFEGUARD PROVISIONS,

1971-82 »

Number of
investigations

initiated

Number of
decisions

leading to
trade

actions 2

Nature of
actions
taken »

Countries affected by trade actions

Year:
1971..........................................................................................................
1972................................................................................. .......................
1973...................................... 3 3 3(Q) All sources of imports.
1974........................................................................................................... Japan, Korea, Taiwan.
1975................................................ .........................................................
1976..................................... 2 2 6(Q) Bulgaria, German Dem. Rep., Czechoslovakia,

U.S.S.R.
1977................................... 6 6 2(Q) Bangladesh, India, Japan, Spain, Thailand, Yugosla 

via.
1978................................................. ...... 1 Q* Taiwan.
1979........................................ ......... 6 6(Q) Bangladesh, Bulgaria, Czechoslovakia, German Dem.

Rep., India, Thailand.
1980...................................... 3 2 2(Q) United States.
1981...........................................................................................................

1 Does not include safeguard actions taken under bilateral agreements implementing the Multifiber Arrangement Also does not include measures 
of import surveillance

'This column lists actions actually taken dunng a particular year, including action taken on investigations launched in previous years. 
3 Q=0uotas under safeguard action; Q'=Renewal of qsstas. 
* To April 14, 1982.

ATTACHMENT C.-IMPORT RELIEF UNDER THE TRADE ACT OF 1974 AND GATT ARTICLE XIX

____________________ Trade Act 1974 § 201____________GATT article XIX______

Eligibility for relief..................................... Increased quantity of imports............. ...... Same.
Degree of injury required........................... Serious injury of threat thereof.................. Same.
Other factors petitioner must prove to Increased imports must be a substantial Injury must be a result of: (a) unfore- 

obtain relief. cause of injury. seen developments, and (b) Tariff
Concessions (or other GATT, obliga 
tions). 

Discrimination permitted? (i.e., may re- Yes.......................................................... No.
straints be applied to selected coun 
tries). 

Definition of industry defined by imports..... Article like or directly competitive with Same.
the imported article. 

Factors taken into account in making All relevant economic factors..................... N/A Nations determination.
determination. 

Body responsible for determining eligibility.. ITC, president, Congressional override DOS- Contracting party.
sibility. 

Requirement of public hearings on relief Yes.................... ..................................... No
determination. 

Determination deadline.............................. 6 months for ITC; 2 months President........ N/A.
Possibility of reinvestigation....................... Yes, 1 year after previous investigation...... N/A.
Duration of import relief.......... ............... 5 years, with 3 year Maximum extension... As long as necessary.
Digressive relief provision..... ...... . ..... Yes, if relief endures for more than 3 Not required. Concessions may be modi- 

years digressivity required. tied, however. 
Availability of compensation...................... Yes, compensation authority under Sec- Yes, required.

tion 123 Trade Act. 
Is notice to importing party required.......... No..................................................... ....... Yes.
Consultation required................................. No............ ............................................... Yes
Retaliation Permitted................................. Yes.......................... ............... .... ....... Yes.
Economic Adjustment taken into account.... Yes..................................................... Not required.
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INTERNATIONAL ECONOMIC POLICY ASSOCIATION,

Washington, D.C., April 19, 1983.
Hon. SAM GIBBONS,
Chairman, House Ways and Means Subcommittee on Trade,
U.S. House of Representatives, Washington, D.C.

DEAR MR CHAIRMAN: Enclosed are six copies of our statement on Trade Remedy 
Laws for inclusion in the hearings record. As you know, we ha' testified on many 
occasions before your committee on issues dealing with international investment, 
trade, taxation and balance of payments. For the most part, this testimony is drawn 
from pur recent book on "U.S. Foreign Economic Strategy for the Eighties," copies 
of which have already bean sent to you and the committee staff.

We believe the onp overriding omission in U.S. trade policy has been the lack of a 
coherent U.S foreign economic strategy which does not rest on protectionism. For 
the lack of such strategy, we have allowed other nations to become comfortable in 
their use of export subsidies and other devices to further their trade interests. Since 
unhampered trade and investment promotes the best use of resources by all peoples, 
the United States must maintain a deterrent to insure that a open world trading 
system will, in fact, remain available to us.

This statement highlights international service industries arid urges that exten 
sion of similar trade law remedies now available to the goods industries in situa 
tions of dumping and subsidy be available to trade in services. As examples cf non- 
tariff barriers encountered by U.S. service industries, I point to international avi 
ation and the series of hearings held by the House Public Works and Transportation 
Subcommittee on Oversight and Investigations, chaired by Congressman Levitas.

U.S import relief laws, exercised in accordance with our international obligations, 
should be used in concert with adjustment assistance and unemployment benefits to 
promote modernization of U.S. industries and upgrading of U.S. workers' skills. We 
must be prepared for an integrated approach to this area if we are to remain com 
petitive. We also believe that Section 301 of the Trade Act of 1974 should be expand 
ed and Section 1912 of the Export-Import Bank Act liberalized. In addition, a perma 
nent funding vehicle should be available to U.S. industry which would automatical 
ly meet the terms and conditions of sales by foreigners that are helped with credit 
subsidies.

Finally, your committee may want to explore the growing competition faced by 
U.S exporters from state-run economies and mixed economy businesses, for we be 
lieve this area will require much more attention in the future.

I hope that this statement will be of help to you and the committee staff in your 
ongoing review of trade remedy laws. 

Sincerely,
RONALD L. DANIELIAN, 

Executive Vice President and Treasurer.

STATEMENT OF RONALD L. DANIELIAN, EXECUTIVE VICE PRESIDENT, INTERNATIONAL
ECONOMIC POLICY ASSOCIATION

The International Economic Policy Association is a nonprofit organization estab 
lished in 1957, which analyzes public policy issues in the international economic 
area These have included international trade, investment, taxation, raw materials 
and exchange rate policy questions and international monetary issues. We recently 
completed a book on "U.S. Foreign Economic Strategy for the Eighties," copies of 
which have already been sent to the Subcommittee.

We are not new to the international trade area and we have long held that the 
mi-ximum feasible amount of freedom in international trade, investment, and capi 
tal movements is needed to assure a prosperous and growing world economy. When 
guided by the international dictum of comparative advantage, an open system of 
trade and investment provides the greatest benefit to consumers and workers 
around the world. But in cases where comparative advantage is "managed," nations 
have had to establish common rules to protect their own interests in the face of sub 
sidies, dumping, or other unfair trade practices by other countries. A set of interna- 
tior. il rules is laid down in the GATT for dispute settlement and reciprocal codes 
have been negotiated under the GATT umbrella to overcome specific trade barriers 
in standards or government procurement that have cropped up in recent years.

Nevertheless, as world growth was cut in half by the oil embargo and price escala 
tion of 1973 and the subsequent price increases, especially in 1979, world trading 
nations have endeavored to secure for themselves a growing share of a declining 
market. This has entailed the use of favorable government financing for exports
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and, in some cases, devaluations to insulate domestic economies from painful but 
necessary fiscal adjustments.

In the 1960's and 1970's, there developed trading blocs, including the Common 
Market, whose establishment was supported by the United States for both economic 
and political reasons. The less developed world increased their rate of industrializa 
tion to the point that they were demanding, as a right, preferential treatment for 
their goods in order to pull themselves up to "industrial country" status. As major 
industrial countries were beset by recession in the 1980's, a pxiramble got underway 
for market shares in the export area. Through all of this, the one overriding omis 
sion in U.S. policy has been the lack of a coherent U.S. foreign economic strategy 
which does not rest on protectionism. For the lack of such strategy, we have allowed 
other nations to become comfortable in their use of export subsidies and other de 
vices to further their trade interests.

Since we believe that unhampered trade (and investment) promotes the best use 
of resources by all peoples, the United States must maintain a deterrent to insure 
that an open world trading system will in fact remain available to us. That deter 
rent should not be applied on a unilateral (or bilateral) basis except in circum 
stances of continued trade aggression where multilateral efforts have failed.

To place import limits on a sectoral or regional basis, e.g., Japanese cars, Europe 
an steel, Latin American sugar, etc., can be justified on an emergency basis for a 
limited adjustment period, but it must not become the prescription for ensuring the 
survival of a high-cost, noncompetitive domestic industry. If adjustment is not forth 
coming and the industry appears to be treading water while hiding behind a tariff 
barrier, then the American consumer and the U.S. economy should not have to pay 
the higher prices for that inefficiency.

Nevertheless, a,deterrent must be maintained that lets foreign nations know that 
the U.S. will not'allow competitive U.S. products to be undercut by reason of foreign 
government subsidies, dumping, or general unfair trade practices. To do less leaves 
the door open for a tremendous amount of political pressure to be exercised under 
the banner of protectionism. For the present and future decades, we must be pre 
pared to identify new areas of trade opportunity and attack new impediments to 
trade and investment. We therefore commend the Subcommittee for its timely 
series of hearings on what can be done to improve the application of trade law rem 
edies.

We believe that the services sector, including accounting, engineering, construc 
tion and architectural services and transportation, is an important area which has 
been neglected even though subjected to many nontariff barriers. A basic problem is 
that this area of international activity has never been included in the GATT. In ad 
dition, U.S. laws which allow action against subsidy, dumping, or unfair trade are 
generally not available to services. The United States hajs never condoned the prac 
tice of dumping or unfair trade advantages through subsidies for trade in goods. For 
over 50 years, we have maintained various legal remedies to combat such export 
practices which distort comparative advantage in international trade. In any trade 
law remedy reforms being considered by this committee, consideration should be 
given to extension of similar remedies now available to the goods industries in situa 
tions of dumping and subsidy of internationally traded services. While it may be 
more difficult to define dumping or identify the subsidies in service industries, as a 
matter of principle there should not be a double standard for goods and services.

As an example of the types of nontariff barriers encountered by U.S. service in 
dustries, the area of international aviation might be instructive for the committee 
to explore. A series of hearings held by the House Public Works and Transportation 
Subcommittee t?n Oversight and Investigation, chaired by Congressman Levitas, 
looked at international aviation issues and in particular the problems besetting U.S. 
industry under our new open skies aviation policy. This hearing record is replete 
with evidence of the problems encountered by U.S. international aviation compa 
nies. Some of the nontariff barriers are subtle and others are rather blatant—such 
as the physical blocking of a U.S. aircraft at the departure gate so that the flight 
would be grounded overnight by a curfew at an Asian international airport. The 
several witnesses appearing on this issue, including airline chief executives, Ambas 
sador Brock, former Transportation Secretary Adams, and former CAB Chairman 
Kahn, all agreed that subsidies for airline services in international trade should not 
be condoned. The United States should take action against uuch practices so that 
U.S. international service firms including aviation companies are not placet! at a 
competitive disadvantage through "managed" comparative advantage.

We believe that existing U.S. import relief laws, exercised in accordance with our 
international obligations, should be used and linked with adjustment assistance and 
unemployment benefits to promote modernization of U.S. industries and upgrading
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of U S. workers' skills to take on the higher value-added, more technical jobs which 
will be created as higher technology industries expand in the United States. Their 
use in declining industries must be understood to be temporary so that those indus 
tries can modernize or change.

Section 301 of the Trade Act of 1974, as amended, should be expanded to author 
ize action against the import or importer of services found to be engaged in unfair 
competition. Also, 301 should be amended to specifically authorize its use against 
trade-distorting investment practices. Since one-third of U.S. exports go to American 
companies abroad, foreign performance requirements on investments will Livitably 
distort trade flows.

While it is vitally important for the U.S. Government to continue its efforts 
through multilateral bodies such as GATT to expand their scope for inclusion of 
service industries, we cannot wait for the years that it will take to gain a foothold 
for service consideration in these forums. We must be prepared to apply the U.S. 
remedies now available to the good industries to services.

We should liberalize the use of Section 1912 of the Export-Import Bank Act which 
allows the Bank to use its programs on a domestic sale which faces subsidized for 
eign official export credits. At the present time, it is up to the Secretary of the 
Treasury to determine whether or not the foreign government action is "likely to be 
a determining factor in the sale." We believe that the standard that should be used 
is that it is a "significant" factor. In addition, we believe that the Secretary of Trea 
sury's determination under Section 1912(bXD should be open for review by the U.S. 
Court of International Trade. Where credit subsidy outside of existing "agreements" 
is found to be a significant factor, an amount equal to the margin between it and 
the U.S. financing should be recoverable by the U.S. firm from the importer.

To equalize the terms of international trade competition, we believe that a perma 
nent funding vehicle should be available to U.S. industry which would automatical 
ly meet the terms and conditions of sales by foreigners that are helped with credit 
subsidies and the like. In no case, however, should the U.S. Government set its 
credjf limits on fincncing of exports any higher than that which is established 
through agreement with other nations. To arbitrarily impose higher credit restric 
tions on U.S. exporters is to abdicate foreign markets to the competition. But the 
United States should also not add any additional measure of financing subsidy to 
the export sale above that being used by the foreign nation for the competing prod 
uct. In other words, we do not helieve that our government should ever make the 
"first strike" in export subsidy "wars," but we should be prepared to meet the com 
petition, which itself will be a form of deterrence to others.

Finally, U.S. exporters will face growing competition from state-run economies 
and mixed economy businesses. We believe our trade laws should contain stricter 
antidumping standards for determining whether or not the state-controlled economy 
provisions of the Trade Act of 1974 should be used. For instance, it should not be 
necessary for the whole economy to be state-run before the SCE provisions apply. 
There could be a growing number of cases where the state-controlled sector of a 
mixed economy is engaged in dumping. The statutory language could usefully be 
amended along these lines, although some criteria (such as degree of state owner 
ship, subsidy or effective control or operation) may be needed to define when an en 
terprise or sector is predominantly state-controlled.

FRANCIS SHORE ASSOCIATES, 
Washington, D.C., March 23, 1983. 

JOHN J. SALMON,
Chief Counsel, Committee on Ways and Means, 
Longworth House Office Building, 
Washington, D.C.

DEAR MR. SALMON: Thi« is in reference to the recent hearings by the Subcommit 
tee on Trade held for th ,/urpose of discussing options to improve the trade remedy 
laws Your release #3 of February 15, 1983, stated that the Subcommittee was par 
ticularly interested in determining how the expense and time involved in processing 
cases under current procedures might be reduced in order to ensure industry and 
labor, including small business, access to trade remedies.

On behalf of the National Association of Chain Manufacturers, an organization 
whose members make most of the welded and weldless link chains of steel produced 
in the United States. I, as Trade Consultant to the Association, herewith submit the 
following information in connection with your study.

The NACM is composed of relatively small closely-held companies whose facilities, 
manpower, and finances aie too limited to justify expending the time and incurring
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the expense involved in requesting and obtaining relief from import practices that 
have repeatedly been deemed to be unfair. We petitioned for and received an affirm 
ative determination that exports of steel chain from Italy to the United States had 
received benefits determined to be bounties or grants under the countervailing duty 
statute and a countervailing duty was imposed. Exhibit A enclosed gives you an idea 
of the time involved and the efforts we had to make to obtain this relief. At that 
time, all that had to be proved was that bounties or grants had been bestowed by 
the Government of Italy on the exports. Subsequently, pursuant to the Trade Act of 
1979, existing countervailing duty cases were retroactively subject to an injury in 
vestigation by the International Trade Commission and petition was made to the 
ITC by the principal Italian exporter for such an investigation. By this time, our 
patience and resources were exhausted and we withdrew our original petition.

As another example of our frustrated affairs to obtain relief from unfair trade 
practices, NACM informed the Commissioner of the U.S. Customs Service that possi 
ble violations of the country-of-origin marking provisions of Section 304 of the Tariff 
Act of 1930, as amended (10 U.S.C. 1304) had been reported to us and we requested 
an informal investigation to determine the facts of the matter. As you will note 
from Exhibit B, many months later we wrote the Commissioner again stating that 
we had much correspondence and many telephone calls but had not been able to 
determine the status of this proceeding. Six weeks after the date of our second letter 
to the Commissioner we received a letter (Exhibit C) from the Assistant Commis 
sioner which we do not feel has addressed itself to our problem and our request.

These are but two of the numerous "horrible examples" that could be cited as evi 
dence of the bureaucratic roadblocks that confront U.S. industries in their attempts 
to obtain relief from our Government from unfair import practices. Not only are the 
constant delays time-consuming but the efforts required to even get acknowledg 
ment of the receipt our communications costs us unnecessary expenditure of money, 
manpower, and frustration. There must be a better way.

Any consideration that your Subcommittee may give to our problems would be 
very much appreciated. 

Sincerply yours,
FRANCIS M. SHORE, JR., 

Trade Consultant to the National 
Association of Chain Manufacturers.

Enclosures.

EXHIBIT A
/ HALFPENNY, HAHN * ROCHE,

Chicago, III., April 19, 1978. 
JOHN M. MARTIN,
Chief Counsel, House Committee on Ways and Means, 
Longworth House Office Building, Washington, B.C.

DEAR MR. MARTU : With reference to your Subcommittee on Trade's February re 
quest for information, advice and recommendations concerning the statutes pertain 
ing to unfair trade practices, I am submitting the following as an example of how 
the Treasury Department has handled one countervailing duty case.

I am Counsel for the National Association of Chain Manufacturers, whose mem 
bers manufacture most of the steel link chain made in the United States. On Sep 
tember 29, 1976, I submitted on behalf of our Association a petition for the imposi 
tion of countervailing duties on imports of steel chain and parts thereof from Italy. 
The petition was accepted as being in satisfactory form on October 1, 1976, and 
Treasury was required to issue a preliminary finding no later than April 1, 1977. 
Treasury's preliminary determination was that the Government of Italy had given 
benefits to exporters of chain which were considered to be bounties or grants under 
the countervailing duty statute. A final determination was to be made by October 1, 
1977. Effective October 11, 1977, Treasury announced the imposition of countervail 
ing duties and the suspension of liquidation of all entries of the subject Italian chain 
and parts thereof. The announcement stated, however, that information recently 
(emphasis added) supplied by the principal Italian exporter of this product to the 
United States indicated that he may not receive a bounty or grant and that further 
investigation would be required to determine the validity of this claim.

This circumstance came as a complete surprise to me and I wrote to Mr. Robert 
Mundheim, General Counsel of Treasury, on October 19, 1977, asking why I was not 
previously informed as to the exporter's claim, pointing out that we had already 
waited for over a year to find out what Treasury s final (emphasis added) might be 
and that at no time was anything said about the exporter's contention. I asked for

22-616 O-83——44
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an estimate as to how long the further investigation might t*ke and I also asked for 
a citation as to the statute or regulation that provided for such a further investiga 
tion.

A reply to my letter was not received until December 8, 1977. It was signed by 
Peter D. Ehrenhaft, Deputy Assistant Secretary and Special Counsel (Tariff Affairs). 
In this letter it was stated that the principal Italian exporter of chain to the United 
States provided information in July 1977 (emphasis added) indicating that he paid a 
variety of customs duties and indirect taxes which are not included in the value- 
added tax which is rebated upon export and the customs duties are not eligible for 
drawback. It was stated further: "Treasury policy has been not to consider the 
rebate of indirect taxes which are directly related to the manufacture of a product 
and normal customs duty drawback as constituting the bestowal of bounties or 
grants. If a firm or domestic industry does not receive rebates of such allowable 
taxes or customs duties upon exportation, Treasury has allowed their use as offsets 
to the effective amount of any export subsidy otherwise received. This policy was 
most recently also applied in the countervailing duty case involving leather wearing 
apparel from Uruguay."

Mr. Ehrenhaft stated further that the Italian manufacturer alleged that the cus 
toms duties paid and not rebated exceed the size of the Italian Government rebate 
and that therefore no net bounty or grant could be said to exist. Treasury required 
verification of the exporter's claim, but regretted the fact that the verification proc 
ess could not be completed in time for the "Final Determination." No answer was 
given to my question as to how long the further investigation might take, and the 
only authority cited was "Treasury policy."

On January 4, 1978, I wrote to Mr. Ehrenhaft noting that information regarding 
possible offsets was provided by the principal Italian exporter in July 1977, but that 
after nearly six months (now nine months) had elapsed the verification process had 
not been completed. I asked again if there was any limitation on the length of time 
such proceedings may take. I pointed out that the Trade Act of 1974 specifically 
states that the Secretary of the Treasury shall make a final (emphasis added) deter 
mination within 12 months from the date on which a petition is filed and I again 
asked for a citation as to what specific provisions of the statutes permit the Treas 
ury Department to continue an investigation after a final determination has been 
made. The last paragraph of my letter was as follows:

"In the event that Treasury should determine that in its opinion the Italian ex 
porter rather than the domestic manufacturers is entitled to relief, what procedures 
are available to us to contest such a determination?"

No reply being forthcoming, our Washington representative contacted the Treas 
ury Department on March 2, 1978, and located a person who just happened to have 
my letter in his basket. He was very apologetic and promised to have a reply out 
within a week. I later received a letter from Mr. Ehrenhaft, dated March 17, 1978, 
stating that my January 4 letter had been misplaced, which occasioned the delay. 
Among other things, he referred me to the countervailing determination involving 
leather wearing apparel from Uruguay published in the Federal Register of January 
30, 1978 (43FR3974) as being an example of the application of offsets. I quote belcw 
an excerpt from that determination as an example of strained economic reasoning:

"Subsequent investigation lead to the conclusion that the subsidy granted to the 
tanners upon exportation of the finished leather wearing apparel constitute a 
bounty or grant within the meaning of the Act. Based on present information avail 
able, however, the tanners' subsidy serves to make Uruguayan tannery prices equal 
with neighboring country competition, which is readily available to leather wearing 
apparel manufacturers in Uruguay. Thus the net effect of the bounty or grant is 
zero since the cost of producing leather wearing apparel absent the subsidy would 
not be increased due to lower prices available from neighboring countries. In addi 
tion, the effect of the export subsidy is offset by certain fiscal charges which are 
indirect taxes that are directly related to the exported leather wearing apparel. 
These taxes are not rebated on export, and under the Act would be eligible for 
rebate and thus act to reduce the effective export benefit."

Mr. Ehrenhaft closed his letter with the following:
"My staff informs me that counsel for Weissenfels is preparing a submission in 

conjunction with the Italian Government and as soon as it is filed it will receive our 
prompt (emphasis added) attention."

That is where the matter stands as of today. My question remains unanswered 
and apparently the Treasury Department is more concerned with servicing the 
needs of foreign manufacturers to the detriment of our own domestic producers. My 
recommendation would be that "final" should mean "final" and that the Treasury
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Department be barred from conducting open-er. investigations in contravention of 
the statutes.

Sincerely yours,
HAROLD T. HALFPENNY.

EXHIBIT B
HALFPENNY, HAHN & ROCHE, 

Chicago, ///., December 23, 1982.
Re: country of origin markings on foreign made steel link chain.
Hon. WILLIAM VON RAAB, 
Commissioner, U.S. Customs Service, 
Treasury Department, Washington, D.C.

DEAR COMMISSIONER VON RAAB: I am writing once again on behalf of the National 
Association of Chain Manufacturers (NACM) whose members produce the majority 
of steel link chain manufactured in the United States.

On February 3, 1982 I wrote on behalf of NACM about possible violations of the 
country of origin marking provisions of Section 304 of the Traffic Act of 1930, as 
amended (19 U.S.C. 1304), involving imported steel link chain of foreign origin. A 
copy of my letter is attached.

In this letter NACM asserts that the existing lack of an indelible and permanent 
country of origin marking on foreign-made steel link chain being imported into the 
United States is an unfair trade practice that is injurious to the economic health of 
the domestic chain industry, and deprives the ultimate purchaser in the United 
States of the notice of country of origin of foreign-made chain which the Act re 
quires.

To remedy this serious problem, NACM has suggested amending the Custom Reg 
ulations to require that imported steel link chain:

1. Be permanently and legibly marked with the country of origin by die stamping, 
molding, etching, raised lettering, or an equally permanent method of marking; and

2. Such marking be made on the chain itself, by marking links thereof in a con 
spicuous manner and place at intervals of no more than six feet.

Under the circumstances present in our case, such a change in the regulations is 
required by the Act, which calls for a marking to be as indelible and permanent as 
the nature of the article permits, and may be made by the Commissioner of Cus 
toms. Similar amendments to the regulations have been made in other similar 
cases. (See e.g., TD 81-162, 46 FR 30338; TD 81-236, 46 FR 51243).

In my initial letter I noted that this is a serious problem for the domestic chain 
industry and expressed my trust that the United States Customs Service would give 
the matter the prompt attention it deserved. Unfortunately, I feel the matter has 
been poorly handled and neglected by the Customs Service at least to this point.

NACM has had correspondence and telephone conversations with various officials 
of the Entry Procedures and Penalties Division regarding this matter. As requested, 
NACM has carefully complied with the request of the Customs Service for specifics 
and examples of the types of chain imports on which we have based our allegations.

We have supplied the specific information requested and have even gone so far as 
to obtain samples of the products involved for inspection by the Customs Service. In 
shot, we have done everything in our power to supply you with the information you 
need to carry out this investigation and determine that our suggested amendment 
to the Customs Regulations is warranted.

On several occasions we have requested personnel within the Customs Service to 
inform us as to whether an investigation is under way, and if so to be advised as to 
its progress. Enclosed are some copies of the correspondence we have had in this 
regard.

The only written reply we have received for our efforts in this entire proceeding 
is a letter dated November 10, 1982 from Mr. Darrell D. Kast, copy attached. This 
response is a totally worthless one from our standpoint as it refers to imported 
roller chain, with which NACM is not cincerned, and further it indicates that at 
best your field offices do not communicate well either.

We do hope by communicating with you again in this matter that the National 
Association of Chain Manufacturers will be able to obtain rome specific relief which 
is expressly authorized by the Tariff Act of 1930 and the Customs Regulations. We 
trust that through your good offices the appropriate personnel in the Customs Serv 
ice can give this case the immediate attention it deserves. At a minimum, I believe 
NACM deserves some communication from the Customs Service indicating the 
present status of this proceeding, and the outlook for future progress.
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At this point in this proceeding NACM is of the opinion that it has made out a 

case to require the amendment to the Customs Regulations which we have request 
ed in our early communications. It is only through a permanent method of marking 
on the chain link itself at designated intervals that the ultimate purchasers in the 
United States will be informed that the ch*.n being so'd is of foreign manufacture. 
We only ask that the Customs Service Regulations be made specific so as to accom 
plish thius result, the very result Congress intended when it passed the Tariff Act of 
1930.

Respectfully submitted,
HAROLD T. HALFPENNY, 

General Counsel, National Association of Chain Manufacturers.

HALFPENNY, HAHN & ROCHE 
Chicago, III., February 3, 1982.

Hon. WILLIAM VON RAAB, 
Commissioner, U.S. Customs Service, 
Treasury Department, Washington, D.C.

DEAR COMMISSIONER VON RAAB: 1 am writing on behalf of the National Associ 
ation of Chain Manufacturers (NACM), whose members produce the majority of 
steel link chain manufactured in the United States. I am Counsel for the Associ 
ation.

Activities that involve unfair trade practices, with particular reference to possible 
violations of the country-of-origin marking provisions of Section 304 of the Tarriff 
Act of 1930, as amended (19 U.S.C. 1304), have been reported to us and we respect 
fully request that the U.S. Customs Service institute an informal investigation to 
determine whether the statutory requirements are being properly complied with by 
foreign chain producers and domestic chain importers.

Section 304(a) of the Tariff Act of 1930 states that every imported article of for 
eign origin, or its container, shall be legibly and conspicuously marked to indicate to 
any ultimate purchaser in the United States the English name of the country of 
origin of the article. According to the btatute, the marking is to be as indelible and 
permanent as the nature of the article permits. In furtherance thereof, the Secre 
tary of the Treasury is authorized to require specific methods of marking articles.

The Customs Regulations amplify that marking requirements are best met by a 
marking that is "worked into the article at the time of manufacture" which for 
metal articles means a marking that is die sunk, molded or etched. The regulations 
provide that the Commissioner of Customs may require specific methods of marking 
foreign articles—including die-stamping, cast-in-the-mold lettering, etching or en 
graving—to assure compliance with the statute.

Marking the containers of foreign-made steel link chain does not give the ulti 
mate purchaser in the United States the notice required by statute and desired by 
such purchaser. In many instances the ultimate U.S. purchaser of foreign-made 
chain, including industrial users, buy the article in hardware outlets or from indus 
trial distributors in cut length*, without ever seeing the original container. In other 
cases the foreign-made chain is repackaged prior to ultimate purchase in the U.S. 
and, whether accidently or intentionally, the container's origin label is not trans 
ferred.

Moreover, there hav? been cases where the origin labels on a container have been 
consistently covered over by the importers' shipping labels prior to ultimate pur 
chase in this country. In other instances, chain purchases have been'made from 
catalogues or other lists which give no country of origin information whatsoever.

Marking the country of origin on foreign-made chain by use of metal tags, either 
supplied to the importer with the chain or attached at intervals, is equally inad 
equate. Such a method of marking is far too easily removed from the chain. A per 
manent marking of foreign-made chain is needed to ensure that an ultimate pur 
chaser in the United States will be aware of the country of origin of the article.

In our experience most U.S. users of chain believe it to be of domestic origin 
unless it is plainly marked to the contrary, and that this has resulted in lost sales to 
us. We believe that such unfair trade practices are injurious to the economic health 
of our industry and we ask for your help in mitigrating these circumstances.

NACM suggests that in order to provide for uniformity of application of the Act's 
country of origin marking requirements, imported steel link chain be marked with 
its country of origin using the following method or any similar method:

1. Steel link chain, imported by a distributor for resale to ultimate purchasers in 
the United States, shall be permanently and legibly marked with the country of 
origin by die stamping, molding, etching, raised lettering, or aa equally permanent 
method of marking; and
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2. The marking be made on the chain itself, by marking the links in a conspicious 

manner and place at intervals of no more than six feet.
I look forward to discussing this matter with your office at any convenient time. 

This is a serious problem for our domestic industry, and we trust you will give it the 
prompt attention it deserves. 

Very truly yours,
HALFPENNY, HAHN & ROCHE, 

By HAROLD T. HALFPENNY.

EXHIBIT C
DEPARTMENT OF THE TREASURY,

U.S. CUSTOMS SERVICE, 
Washington, D.C.. February 3, 1983.

HAROLD T. HALFPENNY, ESQ.,
General Counsel, National Association of Chain Manufacturers,
Chicago, III.

DEAR MR. HALFPENNY: This is in response to your letter of December 23, 1982, 
concerning alleged country of origin marking violations of imported steel link chain. 
As a consequence of prior correspondence from you, we have written our field of 
fices asking for an investigation of this matter.

We do not feel it is necessary to change the Customs Regulations on this matter. 
It is Customs position that link chain should be marked to indicate the country of 
origin by a permanent means such as die-stamping or metal tags attached to the 
chain at 6 to 10 foot intervals or less.

Independent of your latest letter, we received a report from our field officers re 
garding this problem and they inform us that Customs offices have been instructed 
to pay particularly close attention to the importation of the seven importers speci 
fied in your complaint on behalf of the National Association of Chain Manufactur 
ers. We believe Customs offices are doing the best they can to monitor this situation 
and you can assure your client that Customs will prevent any violations of marking 
should they be discovered. 

Sincerely,
ROBERT P. SCHAFFER, 

Assistant Commissioner (Commercial Operations).

STATEMENT OF DONALD GREENBURY, PRESIDENT, NATIONAL TOOLING & MACHINING
ASSOCIATION

Mr. Chairman and Members of the Committee: My name is Donald Greenbury. I 
am president of Arrowsmith Tool & Die Corporation in Southfield, Michigan, and 
President of The National Tooling & Machining Association. The National Tooling 
& Machining Association represents the tool, die and precision machining industry. 
The industry is composed of 14,000 independent contract manufacturing plants, 
almost all of which are small business concerns. These companies build special tools, 
dies, jigs, fixtures, molds, gauges, special machines (automation, robotics, and pro 
duction lines), precision machined parts, and components. Without the products and 
services of this industry, virtually all manufacturing as we know it would grind to a 
halt.

The actual volume of imports and exports of our industry's products is compara 
tively low, at about 5% of our production. However, when major U.S. manufactur 
ers—our customers—lose market shares to imports, our business suffers accordingly. 
We have also observed subsidized tooling imports from Canada and Japan penetrat 
ing our shrinking domestic markets. Thus, the issue of international trade is one of 
great concern to us.

We appreciate the opportunity to submit testimony on trade remedy laws. We 
dnd two serious problems with current trade remedies. The first is that they do not 
provide timely and efficient remedies in areas that are currently considered trade 
violations. The second problem is that GATT does not address important issues cru 
cial to "fairness" in international trade.

A simple review of the total number of cases filed with the International trade 
Commission shows the success of U.S. industry is very low. In the cases where a 
company of industry was successful, remedies have been minimal. U.S. companies 
and/or organizations representing the industry in question spend many thousands 
of dollars and typically wait a considerable and unreasonable amount of time for 
the outcome. The conclusion that one reaches based on these statistics is that either
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the system isn't working or unfair trade practices on the part of foreign companies 
of foreign nations are insignificant and almost nonexistent. Yet, in industry after 
industry one hears examples of products coming into the U.S. market at less than 
the cost of their raw material components. Obviously, for some reason which goes 
beyond manufacturing efficiencies, there is tremendous disparity.

In many cases, the advantages enjoyed by foreign competition are a result of il 
legal export subsidies. The requirements to prove the existence of such subsidies are 
beyond the capability of plaintiffs before the International Trade Commission in 
most cases. We suggest that assistance be given to the prosecution of such claims by 
domestic manufacturing interests by providing for the United States to pay some or 
all of the expense of successful complaints.

We have recently obtained a copy of a three-inch thick "Handbook of Grants and 
Subsidies of the Federal and Provincial Governments" describing assistance that id 
available from the Canadian Government. (The Handbook is published by S.T.M. 
Corp of Montreal.) The handbook describes numerous programs which clearly vio 
late the GATT policy of precluding contracting parties from subsidizing exports. For 
example, the Canadian International Development agency administers the Industri 
al Cooperation Program which provides direct support to Canadian companies inves 
tigating industrial cooperation opportunities in developing countries. The program 
provides financial assistance (up to $10,000 per project) for preliminary analyses of 
projects and further financial assistance for viability studies (up to $100,000 per 
project on a flexible matching basis) designed to lead directly to investment deci 
sions. The program absorbs travel and lodging expenses associated with undertaking 
export programs, thereby subsidizing the Canadian exports.

Among its other purposes, Canada's Defense Industry Productivity Program is de 
signed to provide assistance to Canadian business in developing defense products for 
export purposes. The program covers up to 50% of the costs of research and develop 
ment projects, machinery acquisition and other production costs, with loans availa 
ble for the remaining 50% of certain costs. According to the Handbook, $40 million 
worth of contributions were made under this program in 1978-79. This program pro 
vides direct subsidies to defense exports.

The program for Export Market Development (PEMD) provides financial assist 
ance for exports of Canadian agriculture, fisheres, anu food products by sharing the 
financial risk of entering foreign markets. The Canadian government shares devel 
opment costs, promotion expenses, and provides financial assistance for establishing 
the Canadian production capability.

However, in many cases the subsidies .ire perfectly legal under the General 
Agreement on Tariffs and Trade. A competing nation may subsidize a particular in 
dustry as much as it wishes so long as the purpose of the subsidy is not solely to 
increase exports. In addition to the foregoing examples of programs designed specifi 
cally to support, encourage, and subsidize exports, the Canadian Handbook contains 
an almost endless array of other internal programs by which Canada assists indus 
try and which could be utilized to indirectly subsidize exports. One program is of 
particular interest to NTMA. Canada has a Critical Trade Skills Training program 
that provides assistance to employers in the private sector to stimulate the training 
of blue-collar workers in skilled occupations where shortages exist. The Canadian 
program provides direct financial and consulting assistance. NTMA supports a bill 
which is currently before the House Ways and Means Committee that would pro 
vide similar assistance to American business in providing skilled trades training. 
Section 3 of H.R. 897 would provide indirect assistance to American businesses 
through a targeted jobs credit. We would like to take this opportunity to call that 
legislation to your attention and to urge your support.

Of course, the United States subsidizes industries in a variety of ways. Some in 
dustries, such as agriculture, are subsidized, while other sectors of the American 
economy receive little or no subsidization. When U.S. industries complain about, the 
disparity, our foreign competitors are quick to point out that such internal subsidies 
are legal under current trade law and that there is nothing to prevent the United 
States from enacting similar subsidies. What has prevented us, of course, is the 
deeply engrained concept of laissez faire, the doctrine which holds that there should 
be minimal government interference in the private sector. The result has been that 
an increasing share of the gross national product of competing nations has been di 
rected to subsidize the growth of targeted industries while a much lower share of 
the U.S. GNP has been used to subsidize a limited sector of the U.S. economy.

What is needed to solve the subsidy problem is to control the total amount of sub 
sidy which can be offered by any GATT signatory. This should be expressed as a 
percent of their gross national product. Once this is achieved, the average subsidy of 
the private sector in every GATT country would be similar. Subsidies could be di-
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verted from one industry to another as national policy dictates, but on the whole 
the private sectors in competing nations would be competing on the same basis. This 
is not to say that we are advocating additional subsidies of the private sector in the 
United States, On the contrary, we would much prefer to see total U.S. subsidy of 
the private sector held stable or even reduced. Even more importantly, we would 
like to see the subsidies of the private sectors in foreign countries reduced to the 
same level, expressed as a percent of the GNP, as exists in che United States.

Another problem is that U.S. tax law structurally discourages exports and encour 
ages imports. We suggest that the U.S. tax system be structured in a manner that 
would not change total collections nor alter the net tax paid by citizens in various 
income brackets but which would eliminate the double taxation of U.S. products 
going overseas and the non-taxation of foreign products coming into the United 
States. Such an "equalization tax" would be levied on domestically produced prod- . 
ucts sold domestically, on products coming into the United States from foreign coun 
tries, and would be rebated to U.S. companies when their products leave the U.S. 
border. Such a system need not apply to every product. The additional revenues 
generated by the equalization tax would enable the reduction of other personal and 
business taxes proportionately so that the net taxes paid by both companies and in 
dividuals would remain the same. Such a tax could approximate net federal taxes 
paid on individual U.S. products and also could be indexed to the level of subsidiza 
tion of products from another country.

AK an example, an automobile manufactured in the U.S. which might hyi:otheti- 
cally pay $1,700 in taxes (corporate, payroll, sales, etc.) would receive a rebate of 
that amount when it left the U.S. border. On the other hand, a similar foreign auto 
mobile coming in from Japan or another country would pay the same $1,700 plus a 
percentage based on the amount by which its foreign subsidy exceeded any U.S. sub 
sidy on the same product (in this case, if net subsidies to Japanese auto producers 
amount to 15% of the value of the vehicle, while subsidies to U.S. producers 
amounted to 3%, there would be an additional 12% equalization tax on the value of 
the imported vehicle). If the subsidy of a foreign product was less than the subsidy 
of a U.S. product, they would receive a rebate.

If American industries are going to continue to compete in international trade, 
changes in our trade policy are absolutely essential. The federal government cannot 
afford to continue to rely upon private industry to protect its own interests under 
the existing system, given the complexity of the problems encountered and the enor 
mous expenses that private industry is forced to absorb in order to have its com 
plaint heard in each individual case. Major rethinking of our trade laws is neces 
sary. We cannot allow our technological position to be further eroded.

Thank you.

STATEMENT OF ALLEN W. DAWSON, CHAIRMAN, SIECOR CORP.
Mr. Chairman, on behalf of Siecor Corporation, I would like to take this opportu 

nity to address a subject which I know is of particular concern to you and to the 
Subcommittee on Trade. This subject deals with the practice of a number of our 
trading partners of targeting specific industries for special treatment in order to 
permit them to compete in world markets. I request that you include my remarks in 
the record of your Subcommittee's Hearings On U.S. Trade Remedy Laws.

INTRODUCTION

Modern industrial society is now experiencing a worldwide revolution in telecom 
munications technology centering around the emerging use of glass fibers in place 
of copper wires as the preferred medium of signal transmission. Optoelectronic tele 
communications, which only a few years ago was regarded as little more than a 
theoretical possibility, is now a commercial reality in the United States with major 
installations already in place and even larger projects being planned for the future. 
The telecommunications industries of all major industrial nations are participating 
in this revolution and are attempting to develop and market fiber optic telecommu 
nications systems on a worldwide basis. In several countries other than the United 
States, the development of fiber optic communications technology is being assisted 
through substantial government participation. The efforts of foreign producers of 
telecommunications equipment to enter the U.S. market while at the same time ex 
cluding U.S. producers from their own home markets presents a major problem for 
U.S. producers.

The purpose of this paper is to describe the growing market for fiber optic tele 
communications equipment and the activities of foreign producers and governments
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with respect to that market. This statement will evaluate the threat which the ac 
tivities of foreign producers and governments pose for U.S. producers of fiber optic 
telecommunications equipment and the need for an effective response by our gov 
ernment to those activities.

FIBER OPTIC COMMUNICATIONS

Most modern forms of communication from the telegraph and telephone to radio 
and television signals have involved the movement of an electric current through a 
wire or electronic impulses through the air. With the invention of the laser about 
I960, the possibility of communicating with a beam light became theoretically possi 
ble and the opportunities opened by the use of light waves for communication were 
recognized as enormous. 1

Light waves are a part of the spectrum of electromagnetic energy which is at the 
heart of all electronic signal transmission phenomena including electric current, 
radio waves, infrared radiation, visible light, ultraviolet radiation, x-rays, etc. The 
use of electromagnetic energy for communication began with the telegraph. From 
there engineers began the climb up the frequency spectrum starting with voice fre 
quencies on telephone lines thence to radio, television and finally to microwaves 
which carry a broad range of modern electronic communications.

The capacity of waves of electromagnetic energy to carry communications signals 
is a function of their frequency or wavelength. The shorter the wavelength, the 
higher its frequency and the greater the range of usable frequencies for information 
channels. Existing communications systems (conventional telephone lines, radio and 
television) operate at frequencies between 10* Hertz (Hz) and 10'° Hz. State-of-the- 
art, high-capacity systems operating between 10* and 10'° Hz are being installed. 
Even with the increased capacity which these new systems provide, traffic growth 
for voice, data and picture transmission has been so rapid that saturation of these 
new systems is anticipated in the near future. To accommodate the growing de 
mands on existing telecommunications facilities higher capacity systems operating 
at a frequency range approaching 10" Hz are needed. Since these frequencies take 
us to the frequency range of visible light, the transmission of such energy waves 
requires an optical communication system.

The theoretical bandwidth capacity of an optical communications system is enor 
mous. Light frequencies can carry 10,000 times more information than electrical sig 
nals on copper wires and 100 times more than coaxial cables.

The congestion facing state-of-the-art systems of communication, particularly tele 
phone lines and microwave channels, crated the incentive to develop the technol 
ogy needed to exploit the transmission capabilities of light waves. One of the first 
problems encountered related to the medium n:ed to transmit beams of light from 
point to point. Because light waves are so shrrt, they are easily absorbed, scattered 
or blocked by dust particles and atmospheric conditions when transmitted directly 
through the air. Such direct communication through the atmosphere is impractical 
except for very specialized applications.

In 1966, Corning Glass Works received inquiries from the British Post Office re 
garding the feasibility of developing glass fibers capable of light transmission deliv 
ery at least 1 percent of transmitted energy at the end of 1,000 meters. At that 
transmission level, light signals transmitted through glass wires would travel as far 
without amplifying equipment as electrical signals do in copper cables while at the 
saire time offering the possibility of additional performance advantages described 
above. O-rning's response to these inquiries eventually resulted in the invention of 
a revolutionary new process for manufacturing "optical waveguides" made from 
glass fibers, making optical communications a practical reality. The technological 
breakthrough which made possible optical communications over glass fibers has 
been referred to by scientists .%s the most significant advance since the introduction 
of the transistor in the early !&50's.

The success of Corning's efforts in this endeavor has been remarkable. Starting 
with essentially all light lost in the 1966 state-of-the-art, steady improvement and 
invention lead finally to achieving the critical 1 percent output level in 1970. As so 
often happens once a technical barrier has been overcome, progress has continued 
to the point where state-of-the-art transmission has reached levels undreamed of a 
few years ago.

Today one optical communications fiber only .005 inches in diameter, about the 
size of a human hair, can replace cables several inches in diameter. In addition to 
the basic savings in material that this makes possible, there are even more signil-

1 "Communicating on a Beam of Light." Fortune magazine, March 1973, p. 1.
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cant benefits because of the properties of glass and light transmission. Because opti 
cal waveguides are made from glass, a completely dielectric (or non-metallic) con 
ductor, they are practically impervious to interference from extraneous electromag 
netic energy whether created naturally, such as in lightning bolts, or by other man- 
made electrical equipment or by way of cross-talk between lines in the same circuit 
or cable. By the same token, optical fibers do not radiate any energy to interfere 
with other equipment, or to be picked up deliberately by tapping.

The market for fiber optic cables is growing and is expected to continue to grow 
dramatically during the next two decades as operators of telecommunications sys 
tems seek to take advantage of the unique properties of fiber optic communications. 
It is estimated that the U.S. fiber optic market alone will grow from $135 million in 
1982 to over $2 billion by 1990.

SIECOR CORPORATION

Siecor Corporation (Siecor) is a Delaware Corporation, the ownership of which is 
equally divided between Corning Glass Works and Siemens Corporation. 2 Siecor 
manufactures, installs, tests and guarantees the performance of fiber optic cable 
used in optical communications systems. Siecor purchases glass fibers and incorpo 
rates those fibers in cables in order to permit the fibers to be installed in a variety 
of communications systems. Siecor produces a complete line of fiber optic cables 
that are compatible with all fiber optic telecommunications systems currently in 
use. Siecor has supplied fiber optic cable systems previously installed by a number 
of Bell System operating companies and various independent telephone companies 
including General Telephone and Electronics (GTE), Continental Telephone and 
United Telephone. In connection with these various installations, Siecor has collab 
orated as sub-systems supplier of cable with a number of optoelectronic telephone 
systems suppliers who produce other devices and equipment associated with fiber 
optic telecommunications including signal transmission, boosting and reception de 
vices. Siecor has become a fully qualified, competitive and efficient domestic suppli 
er cf fiber optic cable and ancillary equipment and services. Siecor has invested and 
continues to invest in optical cable manufacturing equipment for its Hickory, North 
Carolina plant and strives to maintain its position as a strong domestic subsystems 
supplier of fiber optic cable to the domestic telecommunications industry.

THE EXPERIENCE CURVE PHENOMENON

In order to participate in the growing market for fiber optic communications, 
companies like Siecor must participate fully in the early development, production 
and installation of fiber optic equipment. Those who are not able to participate in 
the early stages of this emerging market will not benefit from the wellknown "expe 
rience curve" phenomenon. It is most unlikely that such firms will be able to com 
pete successfully over the long term with low-cost suppliers who win the race down 
the learning curve. Since the "experience curve" phenomenon is so crucial to suc 
cess in any emerging high technology industry, some additional explanation of how 
the experience curve worker would be useful.

The "experience curve" phenomenon was first reported by the Boston Consulting 
Group in 1966. Simply stated, the learning curve phenomenon teaches us that the 
"[cjosts of value added decline approximately 20 to 30 percent in real terms each 
time accumulated experience is doubled." 3 The cost reductions reflected in the ex 
perience curve are the result of a combination of learning, specialization, invest 
ment and scale.4 The experience curve affects all manufacturing business but its 
impact is especially great in new businesses where the doubling of cumulated units 
of production (2, 4, 8, 16, 32, 64, etc.) with the resulting decline in cost occurs more 
frequently.

2 Corning Glass Works (Corning) is a corporation organized under the laws of the State of 
New York whose shares are publicly traded on the New York Stock Exchange. Corning manu 
factures specialty glassware including a wide range of products used in the electronics industry. 
Corning is a major supplier of optical communications fibers.

Siemens Corporation, a Delaware corporation, is a holding company 100 percent owned by an 
other Delaware Corporation, Siemens Capital Corporation. Siemens Capitol Corporation is in 
turn owned by Siemens A.G. of the Federal Republic of Germany. Siemens Corporation controls 
the activities of 14 separate U.S. corporations approximately 60% of the sales of which are gen 
erated by U.S. manufacturing operations.

3 The Experience Curve—Reviewed, I. The Concept, The Boston Consulting Group, 1973. 
••The Experience Curve—Reviewed, III. Why Does It Work?, The Boston Consulting Group, 

1973.
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There are several very important business implications of this principle, including 

the following:
Costs are inversely proportional to market share. High market share should pro 

duce low costs.
Relative costs over other producers should improve if growth of production is 

faster than that of the competition. 5
The total amount of operational optical fiber installed in the United States as of 

year end 1982 was approximately 100,000 km. Presently planned additional facilities 
will result in the installation of an additional 500,000 km by the end of 1985.

The reduction in cost which will result from an excursion down the learning 
curve during this period will be significant and could place those firms who partici 
pate in this expanding market at a considerable cost advantage over those who do 
not.

TARGETED INDUSTRIES POLICIES

The experience curve phenomenon is a concept well known to many of our trad 
ing partners who have adopted national policies to promote the development of cer 
tain industries and who actively promote and encourage the export of the products 
of those industries to world markets. Indeed, the so-called targeted industry policies 
of our trading partners seem specifically designed to permit the targeted industry to 
develop the production volume and associated cost efficiencies needed to achieve 
dominance over foreign competitors. The term "targeted industries policy" has come 
into vogue in recent years to describe what has been a classic approach to attempt 
ed control of world markets. There are four elements which are usually associated 
with a targeted industries policy:

1. Encourage the development of technology through generous government-subsi 
dized and coordinated research and development;

2. Permit the targeted industry to become established in a protected home 
market;

3. Encourage the installation of advanced production equipment through low-in 
terest loans and grants in order to provide a production base with a capacity far in 
excess of anticipated home market demand; and

4. Promote sales on world market at whatever price is necessary to utilize capac 
ity, achieve economies of scale and race foreign competitors down the experience 
curve.

The first step in a typical targeted industries policy is to encourage the develop 
ment of technology through generous government subsidies. This step is especially 
important in high technology, knowledge-intensive industries where someone else 
has made an initial technical* breakthrough (as in the case of fiber optics) and mem 
bers of the targeted industry are forced to catch up with the technical leader.

During the period in which the targeted industry is establishing its technological 
base, it is permitted to grow in a protected home market. At the early stages of a 
targeted industry's development, the exclusion of foreign competition insures that 
the favored industry will not be undercut by lowcost foreign producers and that it 
will be able to develop sufficient volume to start reducing its own costs of produc 
tion. In the later stages of a targeted industry's development, the higher home 
market prices made possible by the protected environment permit the industry to 
bankroll its assault on foreign markets at whatever price is necessary in order to 
buy market share and build additional volume.

In order to prepare them for an assault on world markets, targeted industries are 
frequently given subsidies, low-interest loans and favorable tax treatment in order 
to encourage them to install a highly efficient production base with a capacity far in 
excess of home market demand. Once this production capacity is in place, the tar 
geted industry has every incentive to promote sales on world markets at whatever 
price is necessary in order to utilize capacity, achieve economies of scale and race 
foreign producers down the experience curve. The entire strategy is designed to 
insure that the targeted industry becomes the high-volume, low-cost supplier who 
will eventually dominate the market.

THE NEED FOR A STRONG U.S. GOVERNMENT RESPONSE

American firms who are in industries targeted for special treatment by our trad 
ing partners find themselves in the unenviable position of having to compete 
against the resources of sovereign states. Under such circumstances one would
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expect to get some sympathy and perhaps even some cooperation and assistance 
from our own government. Umbrtunately, such has not always been the case.

The policies of our federal government during the 1970s reflect a fundamental 
lack of understanding of the problem presented by the targeted industries policies of 
our trading partners. During the 1970s while the Government of Japan was target 
ing its computer and semiconductor industries for favored treatment by way of sub 
sidies, coordinated R&D, and a protected home market, the Department of Justice 
was targeting IBM and AT&T for dismemberment under the antitrust laws. Thus, 
while the Government of Japan was attempting to build up its high technology in 
dustries of the future for world conquest, our government was taking action which 
would weaken our strongest contenders in the markets of the future.

It is no secret that a number of high-technology, knowledge-intensive industries 
have been targeted for special treatment by the Government of Japan as well as by 
the governments of some of our other major trading partners. A recent Commerce 
Department study has identified a number of targeted industries, including the com 
puter, semiconductor, fiber optic, aircraft, biotechnology, pharmaceutical, industrial 
robotics and machine tool industries.

Siecor is concerned because the fiber optics industry has been targeted for special 
treatment by a number of our trading partners including the Government of Japan, 
a government which has experienced considerable success in this sort of activity. 
Consider the following facts related to the Government of Japan's activities in fiber 
optics:
1. Protected home market

The Japanese home market for fiber optics communications equipment has been 
protected from outside competition by preventing foreign-owned manufacturers 
from producing in Japan and by excluding foreign-produced products from the 
market. Despite repeated attemps beginning as early as 1975, Corning Glass V/orks 
was denied opportunities of establishing an equity position in manufacturing fiber 
optics in Japan. Initially access was denied because NTT said it would not purchase 
from a foreign firm and government and industry firms feared that Coming's com 
manding technical lead could not be overcome under conditions of direct competi 
tion. Subsequently, NTT and three Japanese firms cooperated in the development of 
optical fiber technology. Closing upon Cprning's technical lead, there is now no 
desire to offer any outsider an equity participation.

NTT is just now starting to procure small quantities of high-technology communi 
cations equipment from non-Japanese sources. There have been no purchases of 
fiber optics outside of Japan in the past seven years.
2. Government-subsidized and coordinated research and development

Fiber optic producers in Japan are presently benefiting from a number of govern 
ment-sponsored programs designed to promote the technical capabilities of those 
firms in the field of fiber optics. Those programs include:

Joint R&D coordinated by MITI and other governmental agencies, and
Government subsidies for the encouragement of private R&D.
An article in the Japan Times of September 27, 1982 estimated that MITI has sup 

ported R&D in fiber optics to the tune of ¥46 billion, about $200 million.
3. Installed capacity far exceeds anticipated home market demand

The Japanese press estimates that manufacturers of fiber optic cable have in 
stalled capacity to produce 240,000 kilometers of optical fibers per year. Our own 
private estimates lead us to conclude that these accounts do not overstate actual 
production capacity. It is anticipated that Japan's 1983 home market demand for 
optical fibers will be 40,000 kilometers, or less than one-sixth of the installed capac 
ity.
4- Incremental Price on World Markets

Published accounts by Nippon Telegraph and Telephone (NTT) establish that in 
1982, it purchased 588 km of optical fiber cable for $18 million. Since each cable 
contained 10 fibers, NTT purchased approximately 6,000 km of fiber. This works out 
to an average price of $3.00 per cabled fiber meter. During 1982 prices in the United 
States and Canada were well below $1.00 per meter of cabled fiber and Japanese 
firms were offering to sell at prices at or below the prevailing United States and 
Canadian prices.

All of the classic signs are here—a protected home market, cooperative efforts be 
tween government and chosen Japanese firms, government financial assistance,
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excess manufacturing capacity, and home market prices which allow incremental 
pricing to achieve exports.

It is only natural that American firms are apprehensive. Naturally, Siecor would 
enjoy the opportunity to sell cable to NTT at $3.00 per fiber meter. This would 
permit Siecor to earn enough money in Japan to be able to compete effectively 
against Japanese companies when they come into the U.S. market and undercut 
U.S. prices. Unfortunately for Siecor, this is definitely not what the Government of 
Japan (which runs NTT) has in mind. It is clear that NTT pays generous prices to 
Japanese producers of fiber optic cable to enable those producers to sell at low 
prices outside of Japan. Since the cost of cable to NTT is passed on to the Japanese 
people in their telephone bills, the generous prices paid are nothing less than subsi 
dies to Japanese producers.

Japanese participation in the U.S. market for optical communications poses two 
serious problems for U.S. producers. First, the volume base for American firms is 
undercut and their ability to travel down the experience curve as fast as their over 
seas competitors is impaired. Remember, the winner of the race down the experi 
ence curve will be the high-volume, low-cost producer of the future. Second, price 
undercutting by foreign producers in the U.S. market prevents domestic producers 
from earning the kind of returns which are needed in order to fund additional R&D 
and invest in the most advanced and efficient production equipment. Participants in 
high-teachnology industries like fiber optic communications must be in a position to 
invest in R&D and advanced production techniques or they will soon be surpassed 
by others who do.

U.S. firms who participate in targeted industries must be prepared to respond to 
this type of threat. There are two elements which any rational response to the tar 
geted industry policies of our trading partners must possess. The first element <l°ils 
with the effort which private corporations must undertake to provide high-quality, 
competitively priced products that are carefully designed to meet the needs of the 
customer. U.S. firms must have a genuine commitment to quality and excellence in 
their product offerings.

The second element of any response deals with action by the U.S. Government to 
address conduct by foreign governments and companies which unfairly prejudices 
U.S. firms. American companies in targeted industries are being forced to compete 
against sovereign states. Few, if any, private companies can compete successfully 
under these circumstances without some intervention by our federal government.

There are five elements which should be incorporated in any strategy designed to 
blunt the targeted industry policies of our trading partners:

1. Make every effort to compete with the targeted industry in its home market. 
Under no circumstances should the targeted industry be permitted to subsidize low- 
priced exports by means of artifically high prices in a protected home market.

2. Compete vigorously in all major world markets. Do not permit the targeted in 
dustry to become the high-volume, low-cost producer by virtue of uncontested ex 
ports to third countries.

3. Contest any effort by firms in targeted industries to sell subsidized products in 
the U.S. market or to sell products here at less than fair value. Insist that the feder 
al government enforce the countervailing duty and antidumping laws vigorously.

4. Urge U.S. Government trade policy officials to insist on reciprocal market 
access with respect to targeted industries. The U.S. is the largest and most lucrative 
market in the world. Restricting access to this market when there is no reciprocal 
access in a foreign market is potent weapon, the vame of which should not be un 
derestimated.

5. Urge the United States Trade Representative to conduct a thorough review of 
individual targeted industries policies of our trading partners to determine whether 
such policies are consistent with obligations undertaken by contracting parties to 
the GATT. Encourage the President to take appropriate unilateral action to termi 
nate practices which burden or restrict U.S. commerce if foreign governments do 
not honor their GATT obligations.

Imphmentation of this strategy will not be easy. In some cases our domestic laws 
must be amended to provide speedier and more certain forms of trade relief. Per 
haps the greatest problems will be to convience the federal government that it must 
deal with targeted industries policies of our trading partners firmly and resolutely.

It is unrealistic to assume that the challenge posed by targeted industries policies 
will be blunted successfuly in a single action or over a short period of time. The 
struggle for the high technology markets will require persistence, determination 
and the will be persevere over the long haul. It is clear, however, that U.S. compa 
nies in high-technology industries that have been targeted for special treatment by
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foreign governments are vulnerable and that a coordinated government/industry re 
sponse to this threat is essential.

Mr. Chairman, I appreciate the opportunity of expressing these views to the Sub 
committee on Trade. I would be pleased to work with Subcommittee further in order 
to develop and evaluate potential legislation aimed at dealing with the problem of 
targeting.

STATEMENT OF RICHARD DEC. HINDS* ON BEHALF OF THE SYNTHETIC ORGANIC 
CHEMICAL MANUFACTURERS ASSOCIATION

The Synthetic Organic Chemical Manufacturers Association ("SOCMA") welcomes 
this opportunity to submit this statement in connection with the Subcommittee's 
hearings on trade remedy laws. SOCMA is a nonprofit association of producers of 
organic chemicals. A membership list is attached.

SOCMA believes that changes are needed in the U.S. antidumping duty laws re 
lating to state-controlled economy countries. The present provisions do not ade 
quately reflect the changes that have occurred in the economies of the United 
States trading partners, and do not afford an efficient and predictable procedure for 
handling antidumping cases involving state-controlled economies such as China. In 
addition, the application of the U.S. countervailing duty laws to artificial pricing of 
feedstocks and other inputs by state-owned or state-controlled entities needs to be 
clarified.
A. Introduction

""he U.S. antidumping '• iws are designed to provide an effective remedy to domes 
tic industries injured by ''nfairly priced imports. To obtain relief, it is necessary to 
show that imported nv:i.nanMise is sold at "less than fafr value" (LTFV), which in 
general means that the ' lerchandise is sold in the U.S. market for less than in the 

home market" (or, in the aY ..;ce of sufficient home market sales to make a mean 
ingful comparison, in a third country market). It is also necessary to show that an 
industry in the United States is "materially injured" or threatened with material 
injury by reason of the LTFV imports.

It obviously is difficult to determine whether dales are being made at LTFV if the 
merchandise in question is exported to the U.S. from a country in which "home 
market" prices of the merchandise are not freely determined by the forces of supply 
and demand. If the prices charged for merchandise in the home market are con 
trolled by the government, then those prices cannot be assumed to represent the 
"fair value" of the merchandise, and cannot be compared with the price charged for 
such merchandise in the United States to determine whether the merchandise is 
being dumped on the U.S. market. The government might keep prices of the mer 
chandise in the home country artificially low in order to piomote domestic industri 
al or agricultural policies. In such a case, the U.S. price of the merchandise, even if 
set higher than the home market price, still might be less than the "fair value" of 
the merchandise.

Recognizing that antidumping provisions geared to free-market economic systems 
will not be effective where home market prices are state-controlled, Congress in 
1974 added special provisions to the antidumping laws to apply in such cases. Under 
these state-controlled economy ("SCE") provisions, the Commerce Department is di 
rected to determine the foreign market value of the allegedly dumped merchandise 
by referring to the price at which such or similar merchandise produced by another 
foreign country that has a non-state-controlled economy (a "surrogate country") is 
sold.
B. Problems with the current SCE import provisions

1. The "surrogate country" procedure.—Unfortunately, the SCE antidumping pro 
visions have proven very difficult to implement in practice. For one thing, the neces 
sity of using a "surrogate country" to compute the foreign market value, and thus 
the dumping margin, involves a host of complexities, and it results in determina 
tions that are not predictable by either the exporter or the U.S. industry.

For example, in "Truck Trailer Axle-and-Brake Assemblies From the Hungarian 
People's Republic," 46 Fed. Reg. 46152 (1981), the Commerce Department used Italy 
as a "surrogate country" for Hungary in reaching a 68.1 percent preliminary LTFV 
margin (the case was settled before a final determination was made). The Depart-

*Mr. Hinds is a partner in the Washington office of Cleary, Gottlieb, Steen & Hamilton, coun 
sel to SOCMA.
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ment justified this la ge margin on grounds that there were "gaps" in the informa 
tion it had received f jm the Italian producer.

More recently, in a preliminary dumping determination by the Commerce Depart 
ment in "Greige Polyester/Cotton Printcloth from the Peoples Republic of China". 
48 Fed. Reg. 9896 (March 9, 1983), the Commerce Department used Thailand as a 
"surrogate country" in reaching a 23 percent weighted-average preliminary dump 
ing margin on imports of that article.

The results in antidumping investigations such as these are unpredictable. Nei 
ther the domestic industry nor the foreign exporter can be certain what "surrogate 
country," and thus what prices, the Commerce Department will use in determining 
whether products are being dumped on the U.S. market, because the domestic in 
dustry cannot determine the extent of relief which it could obtain (at considerable 
cost), the current rules discourage the domestic industry from filing petitions for 
relief. Furthermore, in the absence of any clear benchmarks, an SCE country 
cannot determine with any precision what price levels will avoid dumping charges. 
There is therefore little inducement to raise prices above the levels selected to meet 
export sales targets.

We believe the antidumping rules should be amended to replace the "surrogate 
country" provisions with a more predictable and administratively practicable means 
of determining foreign market value in such SCE cases. Our specific proposal is dis 
cussed below in Part C.

2. The problem of a non-state controlled sector in a generally state-controlled 
economy.—A further difficulty with the present SCE antidumping provisions is that 
it is unclear whether they are applicable to situations in which the merchandise 
under investigation is exported from a country whose economy is in general state- 
controlled, but produced by an entity operating in a non-state-controlled sector of 
that economy. In recent years, the economies in many communist and socialist 
countries, which the SCE antidumping provisions were designed to deal with, have 
become "mixed": some sectors of those economies operate in most or all respects on 
the basis of free-market principles, with prices of goods established by the forces of 
supply and demand.

For example, in "Natural Menthol From The People's Republic of China", ,the 
first antidumping case involving exports from that country, the PRC exporter 
argued that the production and sale of menthol in the PRC is essentially free from 
state control. The petitioner argued that the SCE provisions were applicable when 
ever a determination is made that the economy of the country generally is state- 
controlled (46 Fed. Reg. 3258 (1981)). The Commerce Department determined that 
natural menthol was subject to very little direct regulation in the PRC and that 
purchases and sales of menthol there essentially are based on market consider 
ations.

However, the Department still applied the SCE provisions because (i) land and 
labor, the primary factors in the production of menthol, were not bought and sold in 
a genuine market and (ii) the pervasiveness of state planning and control of major 
agricultural products "distorts the incentives that would be developed by a freely 
operating market" (47 Fed. Reg. at 3259). It was thus unnecessary for the Depart 
ment to decidp the issue posed by the parties because it found that the degree of 
control exercised by the state over the PRC economy generally as well as over the 
production and sale of menthol in particular were sufficient to result in an SCE de 
termination regardless of which interpretation of the statute was adopted.

We believe this issue should be resolved by amending the SCE provisions to state 
that they shall be applied on a sectoral basis. As discussed more fully in Part C 
below, for administrative reasons we also propose creating a rebuttable presumption 
that the SCE provisions are applicable to all economic sectors of countries whose 
economies are generally state controlled. If a sector of such a country is in fact free 
from state control it should be permitted to offer evidence to that effect. If the Com 
merce Department is satisfied that home market prices (or in certain situations 
third market prices) were freely determined on an open market, it should apply the 
normal antidumping rules.

3. The problem of the state-controlled sector in a generally non-state-controlled 
economy.—Requiring the SCE antidumping rules to be applied on a sectoral basis 
also would solve the related question of whether the SCE antidumping provisions 
can be applied to a case involving merchandise produced by a company that oper 
ates in a generally non-state-controlled economy country but that is in fact itself 
state-owned or state-controlled in its pricing of that merchandise. For example, it is 
unclear under current law whether dumping by a government-owned petrochemical 
plant in a country having a generally free market economy (e.g., Mexico) should or 
could be handled under the existing SCE antidumping provisions. We believe it
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would be appropriate to handle such a case under revised SCE antidumping rules if 
fhe petrochemical sector of the country's economy were state-owned or state-con 
trolled. The need to have effective remedies for such unfair trade actions is a matter 
of increasing importance to the U.S. chemical industry because of the development 
in several energy-rich nations of substantial government-owned petrochemical 
plants. See USITC Report No. 83-028 entitled "The Probable Impact on the U.S. 
Petrochemical Industry of the Expanding Petrochemical Industries in the Conven- 
tional-Energy-Rich Nations."

The application of the U.S. countervailing duty laws to state-owned or controlled 
entities in non-state controlled economies also is unclear under current law. Those 
laws arc designed to protect domestic industries from imported articles receiving 
subsidies from foreign governments. The present countervailing duty provisions do 
not, however, specifically address the situation where a company producing an arti 
cle for export to the United States receives inputs for that article from a state- 
owned or state-controlled entity, at a price that does not reflect the free-market 
value of the input. They leave the computation of .the subsidy in such cases largely 
to the discretion of the Commerce Department. Furthermore, the Department has 
been highly innovative in avoiding the imposition of countervailing duties in such 
cases. For example, in a number of recent cases the Department ruled that a subsi 
dy that a government makes available to all industries is not countervailable under 
U.S. law. See "Anhydrous and Aqua Ammonia from Mexico", 48 Fed. Reg. 10395 
(March 11, 1983); "Certain Softwood Lumber Products from Canada" 48 Fed. Reg. 
14729 (April 5, 1983). In light of the increasing number of "mixed economies," in 
which governments control some sectors of national economies, the countervailing 
duty laws should be amended to provide some clearer rules of decision in those 
cases.
C. Proposed amendments to SCE import provisions

The U.S. import laws should be amended to deal adequately and fairly with 
unfair trade practices by state-owned or controlled entities. Specifically, the SCE 
provisions of the antidumping laws should be revised (i) to avoid the difficulty and 
unpredictability of the "surrogate country" procedure and (ii) to reflect the develop 
ment of mixed economies.

To achieve the second of these two goals, the SCE provisions should be amended 
to provide explicitly that they are to be applied on a sectoral basis rather than on a 
country basis. That is, in making a determination whether the SCE antidumping 
rules should be applied in a particular case, the Commerce Department should ex 
amine the relevant sector of the economy of the country from which the allegedly 
dumped goods are imported to the United States. If that sector is predominantly 
state-controlled, the SCE antidumping provisions should be used; if the sector is not 
predominantly state-controlled, then the regular antidumping provisions should be 
used.

The petitioning party would normally have the burden of establishing that the 
sector of the country from which the goods were exported was state-owned or con 
trolled. However, in order to reduce the burden on petitioners and the administra 
tive load on the Commerce Department in making determinations under tight time 
tables, the SCE rules should create a rebuttable presumption that the SCE provi 
sions shall apply in any case involving a country appearing on a list of countries 
that the Commerce Department has determined have generally state-controlled 
economies. The presumption could be rebutted if the exporters) of the merchandise 
in question can establish that the price of the merchandise sold in the home market 
is freely determined on an open market by the forces of supply and demand or, if 
there are insufficient home market sales, that the irerchandise is sold in a third 
country at prices freely determined on an open mark at by the forces of supply and 
demand.

In order to solve the problems regarding the "surrogate country" rules, the SCE 
provisions should be amended to replace the "surrogate country analysis with a 
more workable procedure. Our preliminary assessment is that the fairest, workable 
approach is to nave the foreign market value of a product from a state-controlled 
sector determined in most cased by reference to the lowest average price in the 
United States of a like product produced in a non-state-controlled sector in another 
country. In other words, the lowest average price in the United States would be the 
"surrogate" for the foreign market value of such merchandise. However, if the peti 
tioning industry demonstrates that the merchandise is being sold in the United 
States at prices below the foreign cost of production, a constructed value approach 
to defining foreign market value such as that found in existing law should be used. 
Under existing law, the foreign market value in such cases would be equal to the
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cost of production in the country of exportation plus amounts for overhead (not less 
than 10 percent of cost of production) and profit (not less than 8 percent of total 
cost). The difficulties encountered in obtaining reliable cost data from foreign gov 
ernment-controlled entities may suggest the need to provide some alternative ap 
proaches to constructed value, but we do not at this time have any specific recom 
mendations.

More specifically, we suggest that consideration be given to amending the SCE 
provisions to read as follows:

Whenever the Commerce Department finds that, because of state ownership or 
control, merchandise under investigation is not sold either in the home market or in 
any other country other than the United States at a price that is freely determined 
on an open market by the forces of supply and demand, the foreign market value of 
that merchandise, for purposes of determining whether sales were being made at 
LTFV, would be defined by one of the two following methods:

(a) The lowest average price in the United States of like merchandise produced in 
a country that the Commence Department determines to be an appropriate country 
for comparison (which may be the United States but must not be the country in 
which the products under investigation were produced), adjusted for differences in 
quantity, level of trade, duties, or other differences in circumstances of sale, and for 
differences in price which the Commerce Department determines are appropriate to 
reflect verifiable differences in the cost of production in the country of exportation 
and the appropriate free market country. A country would be an "appropriate coun 
try for comparison" if:

i. Like merchandise from that country is sold in the United States in quantities 
comparable to those in which the merchandise under investigation is sold;

ii. That country is not on a list to be maintained by the Commerce Department of 
countries, and sectors of countries, determined not to have free market economies or 
sectors of economies (provided, however, that such a determination with regard to a 
particular country or sector could be rebutted by the respondent foreign exporter or 
U.S. importer upon a showing that such or similar merchandise is sold or offered for 
sale within that country at prices which are freely determined on an open market 
by the forces of supply and demand);

iii. No preliminary or final determination has been made that a subsidy, bounty, 
or grant is being provid-^ with respect to such merchandise from that country, or 
that such merchandise from that country is being, or is likely to be. sold in the 
United States at less than fair value.

(b) The constructed value, as defined in section 773(e), if the merchandise is sold 
in the United States over an extended period of time and in substantial quantities 
at less than the cost of production in the country of exportation.

For purposes of these provisions state control would be determined by reference to 
criteria including the following:

(a) The merchandise is sold in either the home market or export markets at prices 
determined by the government of the country of export; or

(b) The government determines the price of significant factors of production in 
cluding labor rates, energy, and raw materials.

These procedures for making LTFV determinations in cases involving state-owned 
or state-controlled entities also could be used to clarify the application of the U.S. 
countervailing duty provisions to situations in which state-owned or state-controlled 
entities sell raw materials or other inputs such as energy to companies at prices 
that do not reflect the free-market value of the inputs, so-called "downstream dump 
ing." The countervailing duty laws should provide that a countervailable subsidy is 
supplied by a foreign government if any input used in producing merchandise ex 
ported to the United States has been provided to the producer of that merchandise 
by a state-owned or state-controlled entity at less than fair value. The amount of the 
subsidy would be computed by determining the difference between fair value as de 
fined in the SCE antidumping rules described above and the price at which such 
input has been sold or otherwise provided by a state-owned or state-controlled 
entity.

Thus, for example, a countervailing duty could be inposed on a petrochemical 
import if natural gas u&dd in producing the petrochemical were sold by a govern 
ment-owned entity to the company producing the petrochemical at a price below the 
free market price for natural gas. If natural gas were not sold at home or in third 
countries in a free market then the free market price would be determined under 
the SCE antidumping rules proposed above (i.e., generally the lowest average price 
in the U.S. market). The U.S. industry would therefore be protected against artifi 
cial pricing of products by state-owned or state-controlled entities regardless of 
whether the products were dumped directly on the U.S. market or "dumped" indi-
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rectly on the U.S. market as an input used in producing the article sold in the 
United States.
D. Conclusion

Amending the current SCE antidumping provisions along the lines described 
above would benefit the U.S. industry, foreign producers and importers, and the 
government agencies charged with administering the antidumping laws. Specifical 
ly, such rules would both (i) provide a fair and workable method of determining 
whether LTFV sales are being made in the United States by a foreign company op 
erating in either a "mixed" or a totally state-controlled economy, and (ii) make the 
administration of the antidumping laws in these situations simpler, more effective 
and predictable.

In addition, amending the countervailing dut} provisions as described above 
would bring them into line with current economic reality. Making them applicable 
where a state-owned or state-controlled entity sells inputs at prices not freely deter 
mined on an open market by the forces of supply and demand would assure that 
such a state-owned or state-controlled entity could not "dump" products in the 
United States indirectly by selling them to companies for use in producing merchan 
dise exported to the United States.

Both of these amendments are needed now, but they will be of increasing impor 
tance to the chemical industry in the future as energy-rich countries continue to 
develop their petrochemical industries through state-owned or state-controlled enti 
ties.

STATEMENT OF GARY CLYDE HUFBAUER, ON BEHALF OF STROHMEYER & ARPE Co., INC. 
Introduction

This statement is submitted on behalf of Strohmeyer & Arpe Company, Inc., the 
sole U.S. importer of montan wax produced in the German Democratic Republic 
(GDR, also known as East Germany). Montan wax, while a small item in interna 
tional trade, illustrates the larger difficulties inherent in the artifical pricing con 
cept of S. 958, introduced by Senator Heinz during the 97th Congress and a subject 
of consideration by this Subcommittee.

A brief description of montan wax will help set the stage. Montan wax is extract 
ed from lignite of a special quality, and nature has deposited most of that lignite in 
the GDR. Thoughcut the western world, the only other commercial producer of 
montan wax is ALPCO, a U.S. company. ALPCO produces montan wax from lignite 
that contains much less wax than the GDR lignite. ALPCO also uses far more costly 
energy in its extraction process. Principally for these reasons, ALPCO is a higher 
cost producers than the GDR.

Because of its cost disadvantage, ALPCO sought relief against imports of GDR 
montan wax under both the antidumping and market disruption provisions of U.S. 
trade law. In both instances, after exhaustive and spirited proceedings, relief was 
denied.

How would this case have fared under S. 958? An examination of the probable 
outcome is instructive.
The puppet monopoly problem

As presently drafted, S. 958 would ultimately give ALPCO monopoly control over 
the price of montan wax sold ir the United States. Any price that ALPCO chose to 
set would have to be followed by the GDR, to the detriment of U.S. consumers.

Let me explain this problem. Since the GDR and ALPCO are the only commercial 
producers of montan wax in the western world, the artificial pricing standard in S. 
958 would lead to an intolerable result: if GDR wax was sold in the United States at 
a lower price than ALPCO wax, ALPCO could petition and obtain a dumping duty 
to the extent of the price difference. Foreseeing this outcome, the GDR would 
simply set its prices by reference to ALPCO's prices. The GDR would become a 
"puppet monopoly" of ALPCO.

This monopoly pricing result would not differ a great deal if a third firm, located 
say in France, also produced montan wax. In that event, S. 958 would hold the GDR 
to the prices of the French producer. The only difference between the two situations 
is that, in a two-producer market, the U.S. producer would make the GDR its 
"puppet monopoly , while in a three-producer market, a foreign firm would control 
the puppet monopoly".

This outcome radically departs from the original concept of the antidumping law. 
The consequences of this departure go far beyond montan wax. The antidumping
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law was designed to curb price discrimination between domestic and foreign sales 
and to prevent nations from exporting goods in which they do not have a competi 
tive advantage, as shown by a comparision between prices and costs. Conversely, the 
law was designed to permit nations to export goods in which they do have a compet 
itive advantage. The law was not designed to make a foreign exporter the price 
slave of his U.S. or third-country competitor.

One of the strong arguments for S. 958 is that the Department of Commerce 
needs a simple alternative to antidumping procedures now applied to nonmarket 
economies. Administrative simplification has much to commend it. Later in this sub 
mission, I will offer several suggestions for simplification. However, simplification 
should not be pursued in a way that leads to unwitting creation of puppet monopo 
lies.
Ambiguity in the definition of the price standard

Under S. 958, the "lowest free market price" serves as the benchmark for deter 
mining whether the nonmarket country is dumping, and if so, the dumping margin. 
As presently drafted, S. 958 does not clearly set forth how the "lowest free market 
price" is to be calculated. The Department of Commerce is given considerable lati 
tude to choose an "appropriate free market country" and to aggregate the prices of 
several producers or use the price of only a single producer in that country. My con 
cern is that this discretion might be used in a way that would unfairly limit the 
nonmarket country's ability to use price competition as a legitimate marketing tool. 
In order to avoid this danger—assuming that S. 958 goes forward—I would suggest 
that the "lowest free market price" be defined as the lowest representative price 
charged in any free market country (adjusted for differences in quantity and so 
forth).

Even with this clarification, the "lowest free market price" benchmark carries the 
implication that any nonmarket producer that undersells its U.S. or foreign compet 
itors must harbor a secret intent to drive them out of business. The predicate for 
this suggestion is that underselling is somehow underhanded. In reality, undersell 
ing is part of the "magic of the market." Underselling is a time-honored device for a 
new firm to capture a share of the market. Underselling is also used by established 
firms to ward off competition from substitute products.

The price benchmark approach embraced is S. 958 brings to mind such discredited 
practices as the old American Selling Price tariff and the European Economic Com 
munity's variable levy. These various price benchmark statutes all have ont feature 
in common: they introduce or invite price rigidity in a manner calculated to defeat 
competitive advantage and to penalize efficient producers.
7s S. 958 necessary?

S. 958 is not needed to answer emergency circumstances. Other laws already 
allow the U.S. Government to defend our national security, to make a political 
statement by limiting exports, and to respond to the harmful impact of imports. 
Among such laws are the Export Administration Act of 1979, the National Security 
Amendment (§ 232 of the Trade Act of 1962), and the "escape clause" (§ 201 of the 
Trade Act of 1974). In addition, the "market disruption" provision (§ 406 of the 
Trade Act of 1974) was devised with special reference to the nonmarket countries.

The rationale for S. 958 is not emergency circumstances. Rather it is the burden 
of administering the present anti-dumping law. In order to evaluate this rationale, a 
brief review of present antidumping law, as applied to nonmarket countries, may be 
helpful.
Background of antidumping law

The present law and regulations governing antidumping petitions filed against 
products from state-controlled economy countries evolved slowly over two decades. 
The traditional standard for establishing the existence of dumping is to compare for 
eign market value (i.e the price at which the foreign merchandise is sold for home 
market consumption or for export to third countries) with the U.S. price (i.e., the 
price at which the foreign merchandise is sold to the United States).

The first departure from the traditional comparison in a dumping case that in 
volved a state-controlled economy country occurred in "Bicycles from Czechoslova 
kia," 25 Fed. Reg. 6,657 (1960). In this case, the Treasury Department did not use 
Czechoslovakia home market prices or export prices, or even the constructed value 
in Czechoslovakia, to establish foreign market value. Instead, a "third-country" test 
was applied based on the price of similar merchandise produced in a non-state-con- 
trolleo economy country. This approach came to be known as "surrogate country" 
analysis. Surrogate country analysis represents one step in the right direction and
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one step in ihe wrong direction. The step in the right direction was to calculate fore- 
gin market value on the basis of conditions in a market country that resembles, in 
its broad economic contours, the nonmarket nation. The step in the wrong direction 
was to use the actual prices of a competing third country producer, thereby opening 
up the possibility of a "puppet monopoly".

The de facto use of surrogate country analysis applied in Bicycles was codified by 
Treasury regulations in 1968. Regulation § 53.5, T.D. 68-148, 2 Oust. Bull. 307 (1968). 
The 1968 regulation was substantially adopted by Congress in the Trade Act of 1974, 
§ 321(d), 19 U.S.C.A. § 164(c) (1976). This change was accomplished by the addition of 
§ 205(c) to the Antidumping Act of 1921.

The Senate Finance Committee Report on the 1974 Act, S. Rep. No. 1298, 93rd 
Cong., 2nd Sess. 1974, went a step further and suggested that the new section would 
allow the use of domestic United States prices as a determinant of foreign market 
value "in the absence of an adequate basis for comparison using prices in other non- 
state-controlled-economy countries."

There is no evidence that the Treasury used domestic United States prices as a 
determinant of foreign market value prior to 1974. In any event, the Treasury 
amended its regulations in 1976 to stipulate that United States prices could be used. 
41 Fed. Reg. 26,203 (1976). The use of United States prices was another step in the 
wrong direction, for it could lead almost automatically to a finding of dumping no 
matter what the competitive advantage of the nonmarket producer. After all, the 
U.S. producer—whose prices would be used to establish foreign market value in the 
absence of any third country producer—would only file a dumping petition if he was 
being undersold by the nonmarket producer.

This weakness was exposed in "Electric Golf Cars from Poland," 40 Fed. Reg. 
5,383 (1975). That case was a prime catalyst in the adoption of the 1978 amendments 
to the Treasury regulations, 43 Fed. Reg. 35,262 (1978). In the Golf Cars case, after a 
Canadian producer went out of business, a mechanical reading of the 1976 regula 
tions might have forced the Treasury to rely upon U.S. prices in determining the 
foreign market value of Polish golf cars. The result would have been a sure, and 
unfair, finding of dumping.

In its amended regulations the Treasury established the following hierarchy of ap 
proaches for establishing a surrogate country foreign market value:

(1) the price at which such or similar merchandise of a non-state-controlled econo 
my country is sold in its home market or for export;

(2) the constructed value of such or similar merchandise in a surrogate non-site- 
controlled economy country;

(3) the price or constructed value determined from any market economy country 
other than the United States; or

(4) the price or constructed value determined by sales or production of such or 
similar merchandise in the United States.

Of these methods, the approach that best carries out the original intention of the 
antidumping laws is the second, namely the constructed value in a surrogate non- 
state-controlled economy country. The constructed value approach was employed in 
both the Golf Cars and the Montan Wax cases. The constructed value method starts 
with the quantities of physical factors of production used in the nonmarket economy 
to manufacture the merchandise under investigation. The constructed value method 
then uses data from the surrogate economy to establish unit costs for those physical 
factors. A constructed value analysis makes an honest attempt to estimate the costs, 
and therefore the competitive advantage or disadvantage, of the nonmarket produc 
er.

The 1978 amended regulations also provided guidelines for selecting a surrogate 
country that best resembles the state-controlled economy country. The Department 
claimed that past surrogate country selections had, as a matter of practice, focused 
on "a country that is most like the exporting country." 43 Fed. Reg. 35,263 (1978). 
The Department noted, however, that the standard had not been clearly articulated 
and the 1978 regulation sought to "provide such a standard." Id.
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Prior to the 1978 amendments, the Treasury normally selected a West European 

country using a pool of criteria, including GNP per capita, geographic proximity, 
the level of industrial development, and so forth. The 1978 regulations were intend 
ed to create greater certainty in the selection of a surrogate country by placing 
greater weight on GNP per capita and similarity of industrial development as decid 
ing characteristics. Unfortunately, the 1978 changes have not yet resulted in the 
publication of a list of preferred surrogate countries by the Commerce Department.
Problems in the antidumping law

Foremost among the problems in the present antidumping law, as it applies to 
East-West trade, is the use of the price of such or similar goods sold by market econ 
omy countries to obtain the fair market value of the nonmarket producer. The 
prices of a third country producer may bear no relationship to the costs of the non- 
market country producer. Even worse, this procedure enables a third country pro 
ducer to set a floor on the prices charged by the nonmarket economy country. Any 
competitive advantage that the nonmarket producer has may be washed away in 
this "Alice in Wonderland" exercise. S. 958 would simply enshrine this approach in 
all cases and eliminate the conceptually better approach of using constructed value. 
Instead of the constructed value approach, S. 958 would require that the nonmarket 
producer be held to a benchmark of the "lowest free market price". The result 
would be a conceptual mismatch between the benchmark price and the actual costs 
of the nonmarket country. As noted earlier, in cases in which the only market pro 
ducer is a U.S. firm, the law would guarantee the U.S. producer a "puppet monopo-ly"

In addition, there are probably many cases in which goods are sold in the U.S. 
market by a nonmarket producer, by a single (or very few) U.S. producers, and by 
higher-priced free market producers abroad. In these cases, the U.S. producers could 
force the nonmarket producer to increase his price at least to the level of the lowest 
price of nonmarket producers.

In short, S. 958 would, in some cases, foster a kind of administered price-fixing 
that runs directly contrary to U.S. notions of competition and to the spirit of U.S. 
antitrust laws. As a result of the conceptual mismatch problem and the puppet mo 
nopoly danger, we recommend that constructed value should be the preferred option 
in all cases involving goods from nonmarket economy countries.

One objection to the use of constructed value is the argument that it is hard to 
find a surrogate country for each nonmarket country. Of course, no two countries 
are the same, and it is almost impossible to find a "perfect match" between a 
market economy and a state-controlled economy. But it is not so difficult to find a 
relatively similar country. The main purpose of surrogate analysis is to find a coun 
try whose cost structure bears a close resemblance to the cost structure that would 
prevail in the nonmarket country if it suddenly embraced a market philosophy. The 
main item in any country's cost structure is the wage level. There is, fortunately, a 
close connection between wage rates and GNP per capita.

Wage rates are the most important cost component in the manufacturing sector 
and are reflected both in direct costs and the costs of many purchased inputs. The 
connection between per capita GNP and annual wage rates is documented in Table 
1 and Diagram 1. The simple correlation between per capita GNP and the wage rate 
is 0.91. Thus, if a surrogate country is chosen with approximately the same per 
capita GNP as the nonmarket country, the Department of Commerce can be reason 
ably certain that wage rates in the surrogate country will indicate what wage rates 
in the nonmarket country would be under a more market-oriented system. This is 
exactly the purpose of surrogate country analysis.

Another objection to the use of constructed value is that prices for some inputs 
(especially exotic materials) may not be available in the surrogate country—either 
because the input is not used in that country or because the sellers and buyers of 
the input will not disclose its price. The solution to this difficulty seems straightfor 
ward: the Department of Commerce should base its price estimate on data from 
some other country, giving first preference to similar countries.
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It is worth noting that the GAO endorses a constructed value approach in all non- 

market economy antidumping cases. 1 The GAO report notes the following advan 
tage of the constructed value method (p. 23):

It fairly permits a nonmarket economy producer to attempt to show it has eco 
nomic efficiencies.

It -eflects the actual production factors used by the nonmarket producer.
It provides costs that can be valued in U.S. dollars.
It reduces the administrative problems associated with gaining the cooperation of 

surrogate producers and making the necessary adjustments for differences in pro 
duction techniques and scale of operation.
Simplification steps

We recommend that the Department of Commerce take the following steps to 
mitigate the administrative burden associated with the constructed value approach:

Publish a list of preferred surrogate countries matched to nonmarket countries. A 
published list will minimize much of the time-consuming debate that now surrounds 
the selection of the surrogate country in each case.

Early in the investigation, identify and disclose the physical factors that need to 
be valued in the surrogate country (except for those physical factors which cannot 
be identified for legitimate business secrecy reasons).

Place the burden squarely on the petitioner and the respondent to produce evi 
dence on unit costs for those physical factors in the surrogate country. In other 
words, the Department of Commerce would, for the most part, merely assess the 
unit cost data; it would not also collect the unit cost data.

Publish regulations on cost allocation methods for investigations involving mer 
chandise produced as a co-product or by-product.

Finally, we feel that the Subcommittee should provide legislative direction so that 
the Commerce Department can, in some cases, use home market and export prices 
of nonmarket countries to establish foreign market value. This merely requires the 
progressive designation of erstwhile nonmarket countries (such as Yugoslavia) as 
market countries for the purposes of the antidumping law, and the estimation of 
appropriate exchange rates for those countries. These are not such formidable tasks. 
Scholars regularly report on the intrusion of market forces into state-controlled 
economies. The CIA implicitly estimates exchange rates for nonmarket countries. A 
joint study of the United Nations, the World Bank and the University of Pennsylva 
nia, led by Professor Irving Kravis, has valued various national currencies, includ 
ing those of some nonmarket countries, by the use of a purchasing power analysis. 
The Commerce Department could draw on all these sources in its efforts to harmo 
nize the application of the antidumping laws to both market and nonmarket econo 
mies.

In short, the Subcommittee might well direct its legislative efforts both toward 
procedural reform of the constructed value approach and toward the progressive 
harmonization of the analytic methods applied to market and nonmarket economies. 
In the meantime, legislative initiatives should not torpedo the evolution of a system 
that is designed to preserve competitive advantage.

TUNA RESEARCH FOUNDATION, INC.,
Washington, D.C., April 13, 1983. 

Mr. JOHN J. SALMON,
Chief Counsel, Committee on Ways and Means, 
U.S. House of Representatives, 
Washington, D.C.

DEAR MR. SALMON- On behalf of our members, United States processors of tuna, 
we would like to congratulate and thank the Subcommittee on Trade for holding 
hearings on options to improve the Nation's trade remedy laws. We share the Sub 
committee's concerns that laws must be successful in counteracting foreign unfair 
trade practices. We agree that the international dispute settlement procedures 
should operate more effectively to remove these unfair trade practices.

Foreign competition has long posed a real threat to all United States fishing in 
dustries—and particularly to our tuna industry, which contributes approximately 20 
percent of the U.S. food fish industry by volume and value. As processed tuna has

1 "U S Laws and Regulations Applicable to Imports From Nonmarket Economies Could Be 
Improved" (ID-81-35).
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few other markets than the United States, the U.S. tuna industry is obviously sensi 
tive to any increase in foreign imports.

Foreign imports have grown steadily. In 1980, 63.5 million pounds of tuna were 
imported into the U.S. In 1981, there was an increase to 71 million pounds. This 
represented a total of 3.5 million cases of imported canned tuna products which was 
a 12 percent share of our domestic market. Imports entered against the quota for 
1982 totaled over 87 million pounds. In August the quota was reached, and imported 
canned tuna products took over 20 percent of our domestic market.

A further problem is the fact that foreign-produced canned tuna is not packed 
under the same quality and safety standards as our own domestic products. As you 
well know, the U.S. tuna industry is one of the most heavily regulated industries in 
this country—from marine environment protection laws, fair and safe employment 
standards to food and consumer safety and protection laws. The U.S. tuna canners 
maintain one of the highest standards for food safety, quality and working condi 
tions. Foreign products in our marketplace are not regulated with the same stand 
ards for quality and safety. Nor do foreign producers maintain comparable safe and 
equitable working conditions. Many do not meet our fair labor standard laws, 
OSHA, and other costly U.S. regulations concerning worker safety, health and wel 
fare. Not only is it cheap labor, but the importers are competing at unfair advan 
tages. Importers of foreign-processed tuna have taken advantage of the tuna indus 
try's economic crisis and have accelerated their importation of tuna products into 
the U.S. market, thereby aggravating the financial plight of tuna canners. There is 
evidence in the marketplace that some importers are undercutting the domestic 
price structure.

In a recent article, Thailind has announced its intention to export more canned 
tuna as a result of passage of H.R. 4566 whereby the pack of tuna from American 
Samoa was discounted as import, thus allowing an additional flow of some 1.5 mil 
lion cases of foreign product into our markets.

Further, the Tuna Research Foundation, on behalf of the domestic tuna proces 
sors, filed on March 7 a petition under the countervailing duty laws as amended by 
the Trade Agreements Act of 1979 against Philippine imports. We are actively uti 
lizing available trade remedies in an all-out effort to preserve our domestic trade.

We fully support the Subcommittee's actions in investigating remedies to the 
trade laws of the U.S. and urge a course of action that will protect and preserve our 
vital domestic industries.

Thank you for this opportunity to express our views. 
Respectfully yours,

JOHN P. MULLIGAN, President.

STATEMENT OF DAVID J. STEINBERG, PRESIDENT, U.S. COUNCIL FOR AN OPEN WORLD
ECONOMY, INC.

(The U.S. Council for an Open World Economy is a private, nonprofit organization 
engaged in research and public education on the merits and problems of developing 
an open international economic system in the total national interest. The Council 
does not act on behalf of any private interest.)
Summary

This testimony, limited to reform of the import-relief provisions of the Trade Act 
of 1974, proposes that any import restrictions deemed justifiable to aid an industry 
seriously injured or threatened by import competition should be only one compo 
nent of a coherent redevelopment strategy addressing the real problems and needs 
of that industry. Such a strategy should include, not only governmental measures to 
facilitate the adjustment process, but also commitments by management and labor 
aimed at ensuring that the import-control subsidy is used in a manner that best 
serves the public, interest as well as the enlightened self-interest of the industry 
itself.*

The "import-relief provisions of the trade legislation—the so-called "escape 
clause"—have been on the statute books for about 35 years. Various changes have 
been made during that period in the criteria for import restriction and in the in 
strumentalities of traa° restraint. Adjustment assistance to individual firms, work 
ers and communities has been added as an alternative or supplement to import con 
trol (which provides a subsidy to the entire industry). However, the "escape clause" 
in U.S. trade legislation has needed much more than tidying-up the injury criteria,

'See also addendum concerning national-security clause.



1242
the modes of import relief and the operation of the adjustment-assistance program. 
It needs to be made the instrument for an "industrial policy" addressing the totality 
of the industry's problems and needs—a coherent stategy to help the industry 
achieve viability in an open, increasingly competitive world economy (if such viabil 
ity is possible at all).

To restrict imports or not to restrict imports, and if restricted then how—these 
are the questions, the only questions, which government considers in deciding 
whether and how to provide aid to a petitioning industry on an industry-wide basis. 
Neglect of other areas of investigation and assistance (aside from adjustment assist 
ance as currently defined) could deny aid the industry may seriously need if success 
ful adjustment to new international realities is to be ensured (and possibility if ad 
justment assistance to individual firms is to be effective). Nor are firm commitments 
required from the companies and workers involved as a condition for government 
subsidy at public expense. Neither the U.S. government (excepting, in some meas 
ure, the General Accounting Office) nor (to my knowledge) anyone outside the gov 
ernment (except for my pioneering efforts in this regard) is proposing reforms along 
these lines. Nor is anything along these lines being proposed elsewhere in the inter 
national community; whatever attention is being given by the U.S. Government, 
any other government or the GATT secretariat to reforming the "safeguard" mech 
anism of the General Agreement on Tariffs and Trade falls far short of what needs 
to be done.

The reform I have advocated for many years in Congressional testimony and else 
where would tend to reduce protectionism by limiting import restriction to those sit 
uations where (1) the real problems and needs of ailing industries have been carful- 
ly diagnosed in their entirety and the entire range of remedial measures has been 
carefully considered, (2) the assistance considered by government covers, not just 
import restraint, or adjustment assistance as currently defined, but the whole range 
of remedial measures appropriate to government's role in the adjustment process 
(thus possibly avoiding or at least reducing recourse to import restriction), (3) the 
industry itself (management and labor) makes suitable commitments for which it 
will be held strictly accountable, and (4) the particular industry-redevelopment pro 
gram (possibly involving restructuring the industry) is reviewed annually by the Ex 
ecutive Branch, the Congress and the International Trade Commission to ensure 
that the government and the industry are doing all that they have undertaken to 
do, and to determine what more may need to be done to ensure success of the pro 
gram in the overall public interest.

Aside from possible import restraint, government measures deserving considera 
tion include tax assistance and anti-trust relief. Government should determine the 
extent to which statutory and regulatory measures of any kind unfairly impede the 
industry's ability to adjust successfully to unrestricted foreign competition. Any in 
equities should be corrected as part of a coherent industry-adjustment strategy. 
Trade restrictions outside the framework of coherent industry-redevelopment strate 
gies (as all trade restrictions have been) tend to divert attention from the full range 
of things that ought to be done to solve the problems that inspired the quests for 
import control.
Pig in a poke

Import controls should not be imposed in some vague hope that the industry will 
use this adjustment time for soundly based adjustment efforts. Clear delineation of 
the industry's adjustment plans, with full public accountability, should be a condi 
tion—a required framework—for whatever import restriction is provided. Thus, the 
nation that provides help to a deserving industry should insist on positive commit 
ments from that industry concerning how it will use that assistance, not be satisfied 
with a passive expectation that the help provided at public expense will be used pro 
ductively for the public gcod. Import control to buy adjustment time should be a 
measure of last resort, be as little as possible and be terminated as soon as possible. 
Casting import control within the framework of a comprehensive adjustment 
(indeed redevelopment) strategy for the affected industry would help keep import 
control to these standards, and do it more effectively than the import-relief policy 
under which we have operated to date.

In short, the time has come to reform the sort of "pig in a poke" approach that 
for too long has characterized recourse to import restriction, both within and out 
side the impoi L-relief provisions of the trade legislation. Such a description of cur 
rent practice is appropriate in the sense that what is supposed to be a program of 
assistance to an industry seriously injured (or seriously threatened) by foreign com 
petition is not a coherent, conspicuous package of measures reflecting thorough ex 
amination of the real problems and needs of the particular industry and projecting
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the best efforts of government and the industry itself to deal effectively and respon 
sibly with the industry's ordeal, Nor is the cost of the government's assistance made 
known to the public, or even known by anyone. If import, controls are to be impose 
by whatever means (including international negotiation), the American people have 
a right to know for what clearly defined purpose these subsidies are required, what 
all the parties involved are contributing to the stated objective, and what these 
import controls (and any other forms of government assistance) cost the American 
people as consumers snd taxpayers.
Presidential initiative lacking

There ie much the President (with the help of appropriate executive agencies and 
the International Trade Commission) can do at the present time, on his own initia 
tive, along the lines of making import controls (if needed at all) just, or.e part of a 
coherent redevelopment strategy for the industry deserving such assistance. Even 
where it is determined that import restriction should not be provided, it ia conceiv 
able the industry in question may merit other forms of government help over and 
above adjustment assistance to individual firms and workers—for example, correc 
tion of statutory or regulatory inequities found to be impairing the industry's ad 
justment capability. To proceed in the most enlightened, responsible manner in re 
sponse to the industry's problems and needs, the President requires the best analy 
sis possible of the situation and of the options at his disposal.

Unfortunately, the President does not get and does not seek this range and qual 
ity of assessment and advice from the executive departments and from the Interna 
tional Trade Commission. The Commission's role is of particular importance in this 
regard, not only because the trade legislation assigns the Commission the function 
of assessing a petitioning industry's request for relief against .imports, but because 
the Commission'8 investigations of these industries are the most thorough in govern 
ment—at times the "only show in town'* regarding studies of thess sectors of our 
economy. Even within the trade legislation as now written, there is much more the 
ITC can and should do to produce information and insights the President could find 
useful in deciding the correct course of action concerning government response to a 
petitioning industry's problems—even if the Commission did not find serious injury 
(or threat thereof) from imports.

Section 201(b)5 of the Trade Act of 1974 (a provision whos& full scope has been 
neglected in trade-policy administration) requires assessment of the petitioning in 
dustry's effort to adjust to import competition. By implication, this calls for (at least 
invites) assessment of government policies materially affecting the industry's ability 
to adjust, aud correction of any statutory or regulatory inequities found to be im 
pairing such adjustment. Such action is an essential component of balanced adjust 
ment assistence to a deserving industry, whether or not import restriction is also 
provided. The ITC has substantially neglected the scope and potential of 201(b^5. 
The Executive Branch has totally overlooked it.

Although much can be done within the current legislation and the inherent 
powers ci the President toward the reform I have advocated, these changes in trade- 
policy administration should be mandated by statute. They should not be left to the 
initiatives of the ITC and the President, neither of whom seems ready for such inno 
vation on thsir own.
The national-security clause

I have for many years sought reform of the national-security clause of the trade 
legislation along the lines I have advocated for reform of the import-relief section. It 
has been a lonely effort in which no one outside this Council, in or out of govern 
ment, seeais interested. If a national-security clause is justifiable at all in the trade 
legislation (I think it is), it ought to be a sensible provision ensuring effective atten 
tion to national-security needs. This issue has baen neglected through the govern 
ment, and virtually everywhere else, for the nearly SO years that a national-security 
slause has adorned our trade legislation.

When the President finds that imports of a product threaten the mobilisation 
base with respect to that product, the only remedial action mandated by Congress is 
restriction of those imports—no matter the advisability of other remedial measures, 
net only to guarantee repair of that sector of the mobilization b&se. but also to limit 
the decree and duration of any import control, which affects other areas ef the na* 
tioiial interest: and ought to bs as small and as short as pcasible (if needed ss all). 
The nationaJ-security clause makes no reference to the need to take ail appropriate 
measures (not limited to trade policy alone) to make certain that the particular 
sector of thb mobilization base is protected and strengthened, Nor has Ccngress de- 
vised procedures for systematic review of government assistance in such ca&es and
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of the progress made toward achieving the objective of such help. It has not insisted 
on a plan by the industry itself—in fact, a joint industry-government strategy, with 
appropriate accountability to the American people, to ensure that the particular 
sector of the mobilization base is being protected and strengthened and that the 
total national interest is advanced by whatever government assistance is provided. 
None of these things; just get those imports restricted.

The result is another example of pig-in-a-poke largesse, at public expense, to an 
industry successful in generating government help. Even if the objective of the gov 
ernment aid cannot, on national-security grounds, be revealed in detail, the least we 
should expect is the government's assurance that a coherent plan has been devised 
to make secure this sector of thernobilization base. No such plan is required under 
current law. In fact, as with import restriction under the import-relief provisions of 
the trade legislation, recourse to import control under the national-security clause 
as now written—the only remedial action mandated by Congress—tends to divert 
attention from other measures that merit consideration in addressing the real prob 
lems and needs of the affected industry. The result, ironically, is that the national- 
security clause may, in a sense, be a threat to national security.

The one instance in which the national-security clause has been used as a ba?is 
for restriction of imports proves the point I have made. Quotas were imposed on pe 
troleum imports in the late 1950's, but not as an integral part of a coherent, com 
prehensive strategy to strengthen the petroleum sector of our mobilization base. 
Nor was there systematic Congressional review of these import controls to see if 
their supposed purpose was being realized. The nation went its merry way with oil 
import quotas and an assortment of other subsidies that has sporadically been given 
the oil industry over a long span of year? (for example, the oil depletion allowance). 
A properly devised national-secui ity clause, along the lines I have suggested, might 
have prevented—it would at least have alleviated—the national-security crisis we 
encountered in petroleum supply in the 1970's and still have not solved.

Just as there are opportunities for Presidential initiative in correcting the inade 
quacies of the import-relief provisions without new legislation, there is much the 
President can do on his own to correct the shortcomings of the national-security 
clause. However, the White House has never shown inclinations toward such initia 
tives. Legislative reform, desirable in any event, seems the only way to correct the 
failings of the trade legislation in the matters I have discussed in this testimony.

VULCAN FOUNDRY, INC., 
Denham Springs, La., March 14, 1983.

Re hearing, trade remedy laws
Hon. SAM M. GIBBONS, 
Longworth House Office Building, 
Washington, D.C.

DEAR REP. GIBBONS: The foundry industry, of which we are part, consists of thou 
sands of small producers with an average of less than 100 employees. Our resources 
to fight unfair trade are limited, thus foreign competitors have found it's easy to get 
a foothold in our home markets by using subsidies and price cutting.

In the past three years we have helped finance two successful trade cases in 
which countervailing duty was ordered against competitors in India and Mexico. 
The total legal fee for this was $124,000—or $62,000 per case including the neces 
sary fpllowup work. This illustrates several points which I hope you will keep in 
mind in the review of trade remedy laws:

1. The laws work; the federal government does make legal remedies available to 
U.S. firms hurt by unfair trade practices.

2. It is expensive. Our cost of $62,000 is probably average for a trade case. It 
would help if the laws were not limited to country and product pairs. For example, 
subsidies in India are somewhat standard for all metal products. Yet it takes a sea- 
prate case to defend against subsidies for iron pipe, construction castings, meter 
boxes, counterweights, etc. Each product involves a separate $62,000 court battle. It 
would cost millions to carry it thru.

;? This high cost denies protection to American producers. It also works to the 
advantage of the foreign competition, since the lawsuit costs them nothing (the de 
fense is paid for by the foreign government).

4 Although the federal government offers help for American firms there are a 
number of other obstacles. We are denied the right to cross examine foreign testimo 
ny, which means the Trade Commission and Commerce Department are forced to 
accept the claims of foreign governments as truthful. If a foreign government pre-



1245
seats new information (which does not have to be verified) the Commerce Depart 
ment will reverse an earlier duty award (as happened in our India case). This can be 
done without holding a haariag or even notifying the U.S. firms. Even worse, the 
duty is sometimes not even collected (we havs documented proof, but U.S. Customs 
says it does not havs enough people to enforce the regulation).

When the these obstacles are taken together, it is not surprising that so few trades 
cases are heard. One may safely predict the drain of American jobs and dollars will 
continue unless the Congress takes steps to make the process work the way it 
should work. Obviously the first step is for Congress to require the federal govern 
ment to enforce its own regulations—such as refusing entry for foreign products 
which fail to carry required origin markings. 

Sincerely yours,
WILLIAM F. BURKK, Assistant to president.

STATEMENT OP PIERRS F. BE RAVEL 7j'EscLASlONl WTNDELS. MARX, DAVSES & IVES
Mr. Chairman, Members of the Committee: I am Pierre F. de Ravel d'Esclapon, a 

Partner in the Washington and New York law firm of Windels, Marx, Davies & 
Ives. While we represent a variety of foreign clients in trade proceedings, the views 
expressed here are our own and not necessarily those of our clients.

We y/jil focus our statement on the following points:
1. The need to peraerve the sanctity of confidential information.
2. The need to examine carefully the potential implications of any changes to the 

definition of "subsidy" in the Trade Agreements Act; and
3. The nsed to be mindful of the burdens imposed on foreign respondents in tjftde 

cases.
Issue No. 1: The Sanctity of Confidential Information

Mr. Horlick of the International Trade Administration of the Department of Com 
merce has proposed to the Subcommittee that the law be amended to allow interest 
ed parties at the beginning of a dumping or countervailing duty proceeding to file a 
standing request for access to confidential information under protective orders. 
Other witnesses havg further recommended that the law be amended to provide for 
a petitioners active participation and presence during the verification process.

We think that those proposed amendments, if passed, would result in a radical 
change in the fundamental nature of these proceedings. In its present form Section 
111 of the Act (19 U.S.C. § 167?*) reflects the long standing congressional intent of 
delegating to the Department of Commerce the task of investigating whether dump 
ing or subsidization exists. That the proper role of the Commerce Department in 
these cases is an investigatory one and not an adjudicator}' one is beyond dispute. 
To the end, §777 first sets out the general principle of sanctity of the confidential 
information submitted to the Commerce Department in the fulfillment of its investi 
gatory ?ole. The statute then carves put a limited exception for disclosure under 
protective order provided that two stringent conditions are met: the party request 
ing the information roust describe "with particularity" the information it seeks, 
thus precluding undiflerentiated, "blanket requests for disclosure, and must set 
forth the reasons for the request. The Department of Commerce Regulations imple 
menting that provision of the statute interpret it as requiring a showing of "good 
cause" for obtaining the particular information sought and a determination by the 
Secretary that the need of the requesting person to have access to the information 
outweighs the need of the person submitting it to preserve its confidentiality. (19 
C.F.R. §353.30(a)).

The information in question, as the Subcommittee is surely aware, is information 
of a highly sensitive nature, often including complete and detailed cost of produc 
tion breakdowns, customer names, sources of supplies and the like. Furthermore, 
that confidential information relates to the very recent past, usually to commercial 
events during the preceding six months or one year: it is not scale commercial infor 
mation of the sort often involved in discovery i.i commercial litigation. Last, but not 
least, such information is rarely supplied even to the respondent's own government.

Given the extreme sensitivity of the information involved, it is not surprising that 
the Court of International Trade has viewed the statutory provision requiring a par 
ticularized request supported by reasons for disclosure with the "utmost serious 
ness" and characterized it as "among the most delicate and important provisions in 
the statute and [one which] touches on some of the most sensitive decisions that 
have to be made in the administrative process." Sacilor, Acieres et Laminoirs de 
Lorraine v. United States, 542 F. Supp. 1020,1024 (Ct. Int'l Trade 1982).
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In our experience, our clients have been willing to disclose that kind of confiden 

tial information to the Department of Commerce only after being assured that such 
information would be disclosed only if the stringent requirements of the statute and 
regulations were met, and then only pursuant to a protective order designed to pre 
vent access by competitors.

Despite the concern evidenced by the Court of International Trade and foreign re 
spondents, in a number of recent proceedings the statute and regulations have been 
granted mere lip service by the Department of Commerce. Disclosure of confidential 
information has been granted based on requests which made little or no effort to 
define the information sought with particularity, which did nothing more than de 
scribe in general stock phrases the requestor's need for access to classes of informa 
tion and data, and which failed to show why the information found in the required 
non-confidential summaries supplied by respondents was sufficient.

In our experience, the most common reasons given to support requests for confi 
dential information are that it is "needed" so that petitioners can verify its accura 
cy and provide analysis and argument to the Department of Commerce. In our judg 
ment, such "reasons" could be put forward in any case b> any petitioner. By recom 
mending that confidential information be routinely disclosed on the basis of stand 
ing requests of that nature, the Department is attempting to abdicate its responsi 
bility to determine whether in each case the petitioner's need for particular items of 
information outweighs the respondent's need for continued confidentiality.

The suggested change, however, is more than a procedural shortcut. It implies a 
fundamental change in the Department's role. By recommending that it be allowed 
routinely to grant access to confidential information, the Commerce Department is 
essentially seeking to abdicate its investigatory role. It would shift the burden of 
determining relevance and verifying and analyzing information to the parties to an 
investigation and set itself up as a mere adjudicator of disputed facts. Whether such 
a change is grounded on a lack of adequately trained personnel or other reasons, it 
cannot be consonant with the long-standing congressional intent underlying the 
Trade Agreements Act. As the Court in Sacilor recognized, the decision whether to 
release confidential information pursuant to a protective order, "should not confuse 
the role and need of a party to an administrative investigation with that of a liti 
gant in a court of law and it should not reflect an abdication of this investigative 
duties of the agency."

The same confusion between the rules of litigants in a private litigation and of 
interested parties in trade proceedings is evident in the proposal made to the Sub 
committee by one witness to allow participation of domestic interested parties in the 
verification process. There is no question that, consistent with the statutory scheme, 
parties should have full access to the methods and methodologies used by respond 
ents and by the Commerce Department and an opportunity to comment. However, 
to allow the representatives of interested parties, competitors of the respondent, to 
sit in during verification of confidential information assumes that the Department 
is incapable of performing the investigatory role delegated to it by Congress. Unless 
the Subcommittee is prepared to make that assumption, which would be tanta 
mount to treating the present system of administration as a failure, that suggestion 
should be discarded.
Issue No. 2: The Definition of Subsidies

One witness has called lor an expansion of the definition of subsidies at § 771 of 
the Act (19 U.S.C. § 1677(5)) by including so-called downstream subsidies. The sug 
gestion does not call for a procedural improvement, but rather a fundamental sub 
stantive change with enormous scope and unpredictable consequences.

It should first be pointed out that the Department of Commerce has not adopted 
any rule or definition to the effect that a downstream subsidy cannot be the subject 
of a countervailing duty in a proper case. Rather, on a case-by-case basis it has ap 
plied its expertise to examination of the economic realities found to exist. In the 
majority of cases to date it has conciuded that alleged downstream subsidies did not 
confer an economic benefit on the foreign manufacturer and should not be counter 
vailed.

A statutory amendment that would require a downstream subsidy to be counter 
vailed in every case, regardless of its nature, purpose or economic effect, could pro 
duce bizarre and unintended results. For example, a large amount of French hot 
rolled steel sheet sold in this country is produced frcm coal purchased in West Vir 
ginia. That coal has benefited from a variety of subsidies ranging from social and 
health schemes applicable to coal miners to transportation by federally subsidized 
railroads and subsidized U.S. flag vessels. Under tne proposed definition of "subsi 
dy", it is conceivable that the Department would be forced to take into account such
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subsidies granted by the United States government. The example is not far-fetched. 
In recent proceedings petitioners contended that French steel products should be pe 
nalized in the amount of subsidies allegedly granted by the West German govern 
ment to coal producers in that country.

We submit that a "per se" rule of the sort proposed should be adopted by statute, 
if at all, only in the rare situation where there is virtual consensus of expert opin 
ion that in every case the practice confers an economic benefit to foreign producers 
that if) likely to result in material injury to a domestic industry. Given the great 
variety of actual practices and effects which may be found, we think it would be 
exceedingly difficult to expand the definition of subsidy without causing unintended 
results. Certainly such a change should not be undertaken without the most thor 
ough and expert review and analysis. Rather, we suggest that the practice developed 
by the Commerce Department in the application of its discretion is sufficient to cope 
with particular practices as they arise in a manner consistent with the congression 
al intent.
Issue No. 3: Burdens Imposed on Foreign Respondents

If the United States trade laws are to retain credibility, that is to say if they are 
to be regarded as a system for enforcing fair trade practices rather than outright 
protectionism, it is essential that they retian a substantially even balance between 
the competing parties. We submit that to a degree existing procedures are already 
stacked against the foreign respondent. The Subcommittee must be extremely cau 
tious to ensure that it does not, in the guise of simplification, cost reduction or effi 
ciency, so alter the balance as to make it impossible for a foreign respondent to suc 
ceed even against a weak or frivolous petition.

Complaints have been heard from representatives of domestic industries concern 
ing the high cost of preparing and presenting antidumping and countervailing duty 
petitions. It must be borne in mind, however, that in many, if not most cases, the 
costs of defending against such petitions are likely to exceed those of petitioning.

Most foreign respondents are faced with the immediate problem that they do not 
conduct business in English and must bear the extra cost of translating data and 
communications with U.S. counsel and consultants. More important, few if any for 
eign companies maintain their business records and data in the forms desired by 
the Department of Commerce for comparison and analysis. In a recent proceeding, 
despite a substantial expenditure by our client to provide a large quantity of sales 
data to the Department as requested, the Department rejected the entire submission 
because one item of data of marginal significance was not included and relied for its 
preliminary determination on information supplied by the domestic industry. To 
complete and reconfigure the data in a form acceptable to the Department in time 
for verification and consideration before its final determination required the full- 
time work of some twelve individuals for fourteen days The final determination was 
substantially more favorable to our client. But the result, a fair one based upon ver- 
ificable fact, could not have been reached without the enormous expense and effort 
described.

It should also be borne in mind that a domestic producer or industry can devote 
months or even years to compilation and analysis of data before filing a petition. 
Once it is filed, however, foreign respondents have extremely limited time periods 
within which to react. They must obtain copies of the petition, retain counsel and 
experts, respond to extensive questionnaires, furnish compiled data, and the like 
within a matter of weeks. If the foreign industry consists of small, scattered produc 
ers, substantial time is required simply to organize the effort. In addition, such re 
spondents rarrly have easy access to data on their own country's total production 
and exports or U.S market conditions and import levels and must seek such data at 
the same they are attempting to compile quantities of information on their own 
sales, cost of production, profitability and the like. The time constraints under 
which such work must be performed invariably make it more expensive and disrup 
tive than it would be without the pressure of successive deadlines.

Finally, as other witnesses have stated, the mere filing of a petition, even if weak 
or frivolous, often serves to create sufficient uncertainty to cause the respondent to 
suspend exports to the United States thus depriving it of income to support a de 
fense. In the case of a small respondent, the cost of defense may preclude any active 
opposition. The petition may succeed by default, even if lacking in merit, depriving 
U.S. consumers of a potential bargain and disrupting commercial relationships.

We respectfully submit, therefore, that all proposed "procedural improvements" 
must be subjected to strict scrutiny to determine whether they are likely to reduce 
the burdens on all parties to a proceeding—the domestic industry, the administering 
authorities and the foreign respondents. Any change which would alleviate the
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burden of either the petitioner or the government but impose greater costs on the 
other parties cannot be regarded as an improvement in the fair and efficient admin 
istration of the law. o


